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PREFACE 


The  following  attempt,  to  reduce  the  Law  of  Landlord 
and  Tenant  to  a  more  than  ordinarily  concise  and  sys- 
tematic form,  will,  it  is  hoped,  meet  with  the  indulgence 
of  the  profession  for  whose  use  it  is  principally  designed. 
The  learned  and  voluminous  works  of  Woodfall,  Cham- 
bers, Comyn,  and  Piatt,  are,  to  a  considerable  extent, 
useless  in  this  country ;  not  from  any  want  of  accuracy, 
fulness,  or  perspicuity,  but  from  their  failing  to  exhibit 
a  correct  view,  of  this  branch  of  law,  as  modified  by  our 
republican  institutions,  and  reformed  by  the  commercial 
spirit  of  our  age.  A  full  exposition  of  the  law  on  this 
side  of  the  Atlantic,  on  a  subject  of  such  daily  and 
hourly  interest,  has,  therefore,  become  a  matter  of  im- 
portance, not  only  to  the  profession,  but  to  the  entire 
commimity. 

This  work  does  not  aspire  to  the  merit  of  having 
achieved  so  desirable  an  object,  but  is  merely  intended 
to  present  a  plain,  practical  summary  of  the  doctrines  of 
the  common  law,  —  including  the  English  cases,  so  far  as 
they  are  applicable  in  the  United  States,  —  with  their 
statutory  alterations  and  modifications,  and  the  leading 
decisions  in  those  States  where  legal  science  has  been 
most  cultivated  and  improved. 


VI  PREFACE. 


Some  topics  have  been  introduced,  which  are  not 
usually  discussed  in  treatises  on  this  subject,  but  are  still 
intimately  connected  with  it.  Beginning  with  the  several 
modes  of  creating  a  tenancy,  its  varieties,  commencement, 
and  termination,  the  work  proceeds  to  treat  of  the  formal 
parts  of  the  instrument  of  demise,  its  execution,  and  the 
capacity  of  the  various  contracting  parties  thereto  ;  ex- 
plains the  rights  and  liabilities  generally  incident  to  the 
relation  of  landlord  and  tenant,  embracing  the  subjects 
of  division  fences  and  party-walls,  mutual  liabilities  for 
negligence,  of  nuisances,  easements,  Avith  the  rights  of 
way,  commons,  fisheries,  watercourses,  removal  of  build- 
ings, and  support  from  neighboring  soil  and  buildings. 
It  then  examines  the  special  covenants  and  conditions 
which  the  parties  usually  employ,  for  the  purpose  of 
limiting  and  defining  their  respective  rights  and  duties ; 
the  consequences  of  an  assignment  of  the  lease,  as  well 
as  of  the  reversion;  the  several  modes  of  dissolving  a 
tenancy,  and  the  consequences  of  a  dissolution,  including 
the  penalty  of  holding  over,  the  right  to  emblements, 
and  the  removal  of  fixtures;  together  with  the  legal 
remedies  open  to  either  party,  and  a  selection  of  the 
most  approved  precedents  of  leases  and  forms  of  pro- 
ceeding. 

If,  in  the  execution  of  the  design,  some  topics  have 
been  omitted,  or  others  not  so  fully  discussed  as,  in  the 
opinion  of  some,  the  subject  would  seem  to  warrant, 
it  is  to  be  borne  in  mind  that  the  admission  of  every 
thing  connected  incidentally,  as  well  as  directly,  with 
the  relation  of  landlord  and  tenant,  would  have  increased 
the  work  to  an  extent  inconsistent  with  the  original 
object. 
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That  object  was  to  furnish  a  compendium,  which  should 
not  only  be  useful  to  the  profession  in  the  ordinary 
routine  of  business,  but  of  easy  reference  to  every  mem- 
ber of  the  two  great  classes  of  society  whose  rights 
and  duties  are  the  subject  of  inquiry.  The  Author 
will  feel  satisfied,  if,  in  this  attempt  to  abridge  the 
labors  of  an  arduous  profession,  he  shall,  in  any  toler- 
able degree,  have  succeeded  in  exhibiting  so  accurate 
and  concise  an  exposition  of  his  subject  as  will  be 
useful  to  practical  men,  whether  in  or  out  of  the  pro- 
fession. 
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THE     THIRD     EDITION. 


In  this  edition,  the  work  has  been  carefully  revised 
and  corrected.  Very  little,  if  any,  alteration  will  be 
found  in  the  original  plan  of  treating  the  rights  of  the 
parties,  or  their  respective  remedies.  Although  Codes 
of  Procedure  have,  since  our  first  publication,  blended, 
and  in  many  respects,  simplified  forms  of  action,  yet 
the  common-law  divisions  at  first  adopted,  seem  best  cal- 
culated to  elucidate  the  general  principles  of  pleading 
and  of  practice ;  while  they  continue  to  form  the  basis 
of  much  legislation,  that  is  not  yet  repealed  in  the 
United  States.  A  large  addition  of  notes,  embraces  all 
'  the  important  decisions  which  have  been  published  since 
the  last  edition,  and  may,  to  some  extent  at  least,  ren- 
der the  work  more  worthy  of  the  very  liberal  favor, 
with  which  it  has  been  received. 
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LANDLOED    AID    TEIAIT. 


INTKODUCTION. 

§  1.  The  relative  position  of  a  civil  government  to  its  citizens, — 
that  of  protection  on  the  one  hand,  and  of  dependence  on  the  other,  • 
necessarily  involves  the  idea  of  allegiance  and  service  to  the  State, 
as  a  condition  to  the  use  and  enjoyment  of  the  land  within  its  boun- 
daries. Hence,  some  mode  of  tenure  is  incident  to  every  government ; 
and  the  highest  estate  vchich  a  man  can  have  in  land  has  direct  refer- 
ence to  his  duty  to  the  State,  being  called  a  tenancy  in  fee-sim,ple  ; 
while  the  occupant  is  a  tenant  in  fee,  and  is  said  to  have  and  to  hold 
Ms  lands,  to  him  and  to  his  heirs.  He  holds  of  the  State  to  which  he 
owes  fealty  and  service  ;  and,  if  he  faUs  in  his  allegiance  to  her,  or 
dies  without  heirs  upon  whom  this  duty  may  devolve,  the  tenure  is  at 
an  end,  his  land  returns  to  the  common  stock  from  which  he  had  it, 
and  vests  again  in  the  Prince,  or  other  representative  of  State  sover- 
eignty, whoever  it  may  be ;  who  is  thence  called,  in  common  law 
language,  the  lord  paramount. 

§  2.  This  tenure  necessarily  gives  rise  to  another  legal  relation, 
between  the  original  tenants  to  the  State  and  the  various  individuals 
among  whom  they  find  it  convenient  or  necessary  to  divide  their  pos- 
sessions, for  purposes  of  cultivation  or  improvement,  which  is  modified 
in  its  character,  by  the  peculiar  structure  of  the  government  under 
which  it  subsists.     History  teaches,  that  all  municipal  law  is,  in  fact, 
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but  a  reflection  of  the  policy  and  manners  of  tte  age  from  which  it 
sprung  ;  while  the  history  of  our  law  exhibits  the  feudal  mstitutions  of 
our  Xorman  ancestors  extensively  incorporated  throughout  the  whole 
body  of  our  modern  jurisprudence,  but  most  intunately  with  that  por- 
tion of  it,  which  forms  the  subject  of  this  Essay.  It  will,  consequently, 
be  foimd  difficult,  if  not  impossible,  to  form  correct  ideas  of  this  par- 
ticular mode  of  tenancy,  and  of  the  various  changes  through  which 
the  relation  of  landlord  and  tenant  has  passed,  from  the  barbarism  of 
ancient  Europe,  to  the  humanity  and  refinement  of  free  America, 
without  some  previous  knowledge  of  the  history  and  character  of  the 
feudal  ages,  in  which  it  was  matured,  if  it  did  not  originate. 

§  3.  By  the  theory  of  the  English  law,  upon  which  our  legislation 
on  this  subject  is  essentially  based,  all  property  in  land,  smce  the 
Norman  Conquest,  is  derived  from  the  Crown.  The  Kiug,  after  that 
event,  portioned  it  out  in  large  districts  to  the  prominent  men  which 
surrounded  him,  and  who  had  been  useful  to  him  in  war,  and  were 
capable  of  advising  him  in  peace.  These  again  subdivided  their  dis- 
tricts among  their  immediate  followers  and  dependents,  the  actual 
occupants  and  cultivators  of  the  soil.  To  aU  such  grants,  however, 
an  express  reservation  of  mihtary  service  was  annexed  ;  each  of  the 
principal  feudatories  becoming,  in  turn,  the  head  of  a  military  power, 
always  hable  to  be  called  into  action,  and  ever  ready  to  defend  his 
chief.  As  a  compensation  for  this  service,  the  vassal  was  entitled  to 
the  use  of  the  soil,  the  fee  remaining  in  the  lord ;  but  he  was  regarded 
rather  as  a  baUiff  or  servant,  accountable  for  the  profits  of,  than  as 
having  any  direct  property  in,  the  land.^  His  tenure,  or  fief,  as  it 
was  called,  was  of  the  most  precarious  kind,  depending  entirely  on  the 
pleasure  of  his  lord,  and  afforded  little  if  any  encouragement  to  the 
improvement  and  cultivation  of  the  land. 

§  4.  It  soon  however,  appeared  to  be  so  manifestly  just,  that  one 


>■  Gilb.  on  Ten.  30 ;  Bacon  on  Leases,  1 ;  2  Bl.  Com.  141 ;  Co.  Lit.  64,  a.  There 
is  some  uncertainty  as  to  the  precise  period  at  which  this  system  of  tenures  was  adopted 
n  England ;  some  of  tlie  old  authorities  contend  that  it  owes  its  origin  to  the  Norman 
conquest,  and  others,  that  it  existed  in  Saxon  times,  and  received  certain  modifica- 
tions after  the  conquest.  See  Co.  Lit.  64,  a,  notes ;  2  Bl.  Com.  48 ;  Keeves,  Hist,  of 
Eng.  Law,  Vol.  I.  p.  8.  There  is  no  doubt,  however,  that  tenures  for  years  were  of 
common  occurrence  for  some  time  prior  to  the  reign  of  Edward  the  First,  as  the  statute 
of  6  Edw.  1,  c.  U,  refers  to  a  letting  for  a  term  of  years  apparently  as  an  ordinary 
event. 
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who  had  sowed  and  cultivated  the  land,  should  be  allowed  to  reap  the 
crop,  that  fiefs,  which  were  at  first  so  precarious,  presently  became 
annual.  Having  advanced  to  this  degree  of  permanence,  they  were 
next  granted  during  a  term  of  years,  in  favor  of  men  who  had  em- 
ployed their  means  and  labor  in  building,  planting,  and  improving, 
and  who  would  have  no  inducement  to  do  so,  unless  they  were  per- 
mitted to  enjoy  the  fruits  of  their  labors,  for  a  reasonable  period. 
Then,  as  it  would  be  hard  to  deprive  a  man  of  his  possessions,  who 
had  always  done  his  duty,  and  performed  the  conditions  on  which  he 
received  them,  chieftains  soon  began  to  consider  themselves  entitled 
to  demand  the  enjoyment  of  their  lands  for  life.  Finally,  it  was  found 
that  a  man  would  more  willingly  expose  himself  in  battle,  and  devote 
himself  more  unreservedly  to  his  lord's  service,  if  assured  that  his 
family  should  inherit  his  possessions,  and  not  be  left  in  poverty  by  his 
death,  whereupon  fiefs  became  hereditary. 

§  5.  But  although  a  certain  degree  of  stability  thus  began  to 
attach  to  these  tenures,  they  were  burdened  with  the  most  onerous 
incidents.  No  man  could  dispose  of  his  lands,  either  by  sale  or  by 
will,  for  ever  so  short  a  period  without  the  consent  of  his  superior. 
The  possessor  was,  not  the  proprietor,  but  the  mere  beneficiary,  and 
could  not  oblige  his  superior  to  accept  of  any  vassal  or  occupant  that 
was  not  agreeable  to  him.  Hence  arose  fines-'  for  alienations,  es- 
cheats, reliefs,  wardships,  and  primer  seizins.  Women  were  obliged 
to  marry  the  nominee  of  the  lord  or  forfeit  their  lands,  and  frequently 
paid  large  sums  for  the  privilege  of  maldng  their  own  choice  in 
marriage.  Justice  itself  was  openly  bought  and  sold  ;  and  the  king's 
court,  the  highest  judicature  in  the  kingdom,  was,  under  this  de- 
testable policy,  open  to  none  but  those  who  brought  presents.  The 
miserable  vassal  was  in  fact,  as  well  as  in  name,  his  lord's  man. 
Surrendering  to  him  his  intelligence  with  his  independence,  his  whole 
life  was  spent  in  a  laborious  and  degraded  vassalage  upon  the  soil, 
where  he  received  protection  and  from  which  he  derived  subsistence. 
The  tenure  by  whibh  he  held  yfa.s  feudal ;  and  the  whole  pohcy  of 
the  system,  —  originally  derived  to  the  Normans  in  all  probability, 
from  the  Gothic  conquerors  of  the  Eoman  Empire,  —  essentially 
warhke,  though  servile  in  its  character,  was  well  calculated  to  defend 


Fines  upon  alienations,  are  in  modern  times  known  as  bonuses. 
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by  arms,  that  wliicli  had  been  obtained  by  force.  The  feudal  system 
remained  in  operation  during  the  whole  time  the  laws  and  institutions 
of  England  were  in  the  process  of  formation,  and  necessarily  gave 
character  to  them ;  and  although  it  was  essentially  abohshed  during 
the  reign  of  Charles  the  Second,  when  it  came  to  be  considered  as 
destructive  of  the  public  peace,  and  opposed  to  the  progress  of 
society  ;  yet  the  traces  of  its  pohcy  are  stiU  distinctly  visible  on  both 
sides  of  the  Atlantic,  much  of  its  technical  language  is  retained,  and 
many  of  its  arbitrary  rules  yet  exist. 

§  6.  '\Ye  have  seen  that  a  leading  characteristic  of  feudal  tenures 
had  been,  that  the  vassal  took  the  profits,  while  the  property  of  the 
soil  remained  in  the  lord ;  the  lord's  seignory,  together  with  the 
vassal's  feud,  made  up  the  whole  estate.  But,  by  a  series  of  legisla- 
tive enactments,  forced  from  the  hand  of  unwilling  power,  by  the 
gradual  advance  of  intelligence,  and  the  resistless  demands  of  the 
money-king,  Commerce,  these  separate  properties  were  at  length 
blended  into  one  estate  ;  and  the  period  finally  arrived  when  the  true 
proprietor  held  his  lands  of  no  superior  lord  to  whom  he  owed  hom- 
age, fealty,  or  other  arbitrary  service.  He  now  had  the  entire  right 
and  dominion  over  the  estate,  and  subject  only  to  the  right  of  emi- 
nent domain,  which  the  State  never  relinquishes,  might  alienate  his 
land  in  any  way  and  for  any  period  he  thought  proper.  His  land 
was  no  longer  trammelled  by  feudalism,  nor  locked  up  from  commerce, 
but  he  possessed  that  free  and  fall  control  over  it  which  has  been 
found  so  useful  and  necessary  in  the  business  of  life,  and  thence 
enjoyed  an  estate  called  allodial.^ 

§  7.  There  had  been  however,  an  intermediate  species  of  feudal 
tenure,  called  a  socage  tenure ;  but  its  incidents,  although  definite 
and  certain,  were  scarcely  diiferent  from,  or  less  rigorous  and  ob- 
noxious than,  the  arbitrary  and  imcertain  tenure  by  knight-service. 
As  intelligence  increased,  society  advanced ;  commerce  began  to 
flourish,  and  miUtary  services  became  less  requisite  ;  while  agricultural 
productions  were  more  in  demand,  and  the  lord  soon  found  his 
interest  in  commuting  the  one  for  the  other.  The  substitution  of  a 
certain  service,  or  the  rendition  of  a  stipulated  sum,  in  place  of  all 


From  a  priyative,  and  lode,  or  leude,  a  vassal ;  that  is,  without  vassalage. 
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uncertain  and  arbitrary,  and  therefore  tyrannical  servitude,  was  a 
decided  step  taken  towards  the  estabhshment  of  that  freedom  which 
the  people  were  soon  to  enjoy.  Still,  however,  the  principal  differ- 
ence between  these  several  species  of  tenure  for  a  long  time  con- 
tinued to  be,  that  the  services  and  incidents  of  the  latter  were  of  a 
fixed  and  certain  character ;  while  the  former  enjoyed  not  even  this 
poor  privilege. 

§  8,  The  remote  and  isolated  position  of  the  United  States  pre- 
served to  a  great  extent,  their  independence  of  these  embarrassing 
tenures  ;  and,  with  a  slight  exception,  their  present  condition  includes 
no  tenure  but  that  which  we  have  said  is  incident  to  every  free  gov- 
ernment.i  The  law  of  nations  has  always  acknowledged  the  right  of 
a  nation  to  acquire  property,  and  sovereignty,  over  any  uninhabited 
country  which  it  discovers  without  a  previous  owner,  if  it  proceeds  to 
occupy  and  settle  the  country  so  discovered  within  a  reasonable  time. 
But  the  question  has  been  left  unsettled,  whether  a  nation  may  law- 
fully take  possession  of  a  country  where  there  are  none  but  wander- 
ing tribes,  whose  scanty  population  is  incapable  of  occupying  the 
whole.  It  is  admitted,  however,  to  be  lawful  to  confine  such  tribes 
within  fixed  limits,  whenever  it  becomes  necessary  to  make  use  of  the 
land  of  which  they  stand  in  no  particular  need,  and  of  which  they 
make  no  actual  and  constant  use.  The  discovery  of  America,  conse- 
quently, conferred  upon  the  government  by  whose  authority  such 
discovery  was  made,  the  ultimate  dominion  of  the  soil,  with  the  right 
of  granting  title  thereto,  subject  to  the  Indian  right  of  occupancy.^ 
The  original  settlers  of  this  country  invariably  respected  this  right ; 
and  although  some  of  the  royal  patents,  authorized  them  to  take 
possession  of  and  colonize  their  chartered  domains,  yet,  following  the 


1  The  principles  of  Englisli  liberty  were  strong  in  the  bosoms  of  our  ancestors, 
when  they  fled  from  feudal  oppression,  and  founded  on  this  western  shore  a  govern- 
ment of  equal  laws,  and  of  equal  rights.  They  steadily  opposed  the  introduction  of 
any  of  the  laws  or  institutions  of  the  mother  country  which  were  not  in  conformity  to 
those  principles,  or  which  in  any  respect  violated  the  rights  of  the  original  owners  of 
the  soil.  As  to  a  tenure  of  land  among  the  savages,  there  was  none ;  no  individual 
cultivated  land  for  his  own  benefit,  nor  claimed  protection  in  its  enjoyment.  It 
was  only  when  civil  government  was  established,  and  they  were  subjected  to  its  sway, 
that  it  became  necessary  to  define  the  tenure  by  which  they  as  well  as  all  other 
settlers  upon  the  lands  of  the  State  should  be  thenceforth  held. 

2  Worcester  v.  The  State  of  Georgia,  6  Peters,  K.  515;  Johnson  v.  Mcintosh, 
Wheat.  B.  543. 
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example  of  the  New  England  Puritans,  the  colonists  generally,  if  not 
uniformly,  recognized  the  Indian  title,  and  from  time  to  time,  ac- 
quired by  fair  purchase  such  lands  only  as  the  Indians  were  willing 
to  sell.  The  General  Government  has  acted  upon  the  same  humane 
principle  ;  and  the  Indian  title  has,  by  this  mode,  become  'nearly 
extinguished  throughout  the  wide  expanse  of  our  national  domain. 

§  9.  The  ownership  of  land  throughout  the  States  is  now  essentially 
free  and  independent ;  but  in  the  State  of  New  York,  previous  to  the 
year  1787,  a  considerable  portion  of  land  was  held  in  free  and  com- 
mon socage,  under  grants  from  the  British  Crown,  expressly  creating 
such  a  tenure.  During  that  year,  the  Legislature  abohshed  military 
tenures,  and  all  their  incidents,  from  the  30th  August,  1664,  when 
the  province  was  surrendered  by  the  Dutch  to  the  English.  It  also 
abohshed  all  tenure  in  socage,  in  capite,  with  all  its  fruits  and  conse- 
quences ;  and  converted  all  manorial  and  other  tenures,  into  free  and 
common  socage.  It  reserved  only  the  rents  and  services  due  to  ten- 
ure in  free  and  common  socage  from  the  persons  previously  entitled 
to  them,  together  with  the  right  of  distress,  as  incident  thereto.  But 
the  Revised  Statutes  of  that  State,  in  1830,  went  the  entire  length  of 
abohshing  the  existing  theory  of  socage  tenures  of  every  description, 
with  all  their  incidents,  and  declared  that  all  lands  within  the  State 
should  be,  thenceforth,  held  upon  a  uniform  allodial  tenure,  vesting 
the  entire  and  absolute  property  in  the  owners,  according  to  their 
respective  estates.  At  the  same  time,  they  provided  that  no  rents,  or 
services  certain,  which  had  been  at  any  time  previous,  or  might  there- 
after be  created  or  reserved,  should  be  thereby  taken  away  or  dis- 
charged. This  statutory  provision  has  now,  by  the  adoption  of  the 
Constitution  of  1846,  become  a  fundamental  law  of  the  State. 

§  10.  Allodial  estates  have,  in  fact,  no  mark  or  incident  of  tenure 
attached  to  them,  being  enjoyed  in  absolute  right ;  whUe  the  term 
tenure,  employed  by  the  statute,  unphes  the  holding  of  some  superior, 
and  a  subjection  to  an  ultimate  dominion,  which,  we  have  seen,  is 
abolished,  except  so  far  as  is  necessarily  imphed  in  the  duty  of  allegi- 
ance to  the  State.  But  it  is  used  in  the  statute  in  a  popular  sense 
for  right  or  title,  retaining  the  phraseology  of  English  law,  without  its 
signification,  and  serves  to  show,  how  tenacious  a  grasp  the  feudal 
principle  has  had  on  the  pubhc  mind  and  policy,  that  its  language 
must  still  be  retamed,  although  the  thing  itself  has  ceased  to  exist  in 
any  shape. 
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§  11.  If  any  feudal  fiction  or  service  can  yet  be  supposed  to  remain 
in  any  part  of  the  United  States,  it  is  believed  to  consist  solely  in  the 
principle,  that  lands  may  be  held  of  a  person  to  whom  the  payment 
of  a  determinate  rent,  or  certain  service  instead  of  rent,  is  due,  as  to 
a  lord  paramount.  But  this  wants  the  essential  characteristic  of  a 
feud,  since  it  exists  only  by  virtue  of  an  express  and  voluntary  con- 
tract between  the  parties,  and,  if  retained  at  all,  in  any  sense,  received 
a  most  important  modification  by  the  Revolution  of  1776,  which  trans- 
ferred the  domain,  with  the  sovereignty  of  Great  Britain,  to  the  people 
of  the  United  States.  So  that  fidelity  to  the  State  is  now  the  only 
fealty  that  any  man  owes  for  his  lands  ;  his  only  lord  paramount  is  the 
people  of  the  State  where  such  lands  are  situated. 

§  12.  According  to  the  doctrine  of  our  repubhcan  law,  all  private 
title  to  land,  within  the  United  States,  is  derived  ultimately,  as  we 
have  seen,  from  grants  of  the  State,  or  general  governments,  or  from 
royal  grants  prior  to  the  Revolution,  confirmed  by  those  governments.^ 
These  grants  to  the  original  proprietors,  —  of  which  the  manor  lands 
in  New  York  may  be  cited  as  instances,^  —  were  frequently  of  very 


1  rietcher  v.  Peck,  6  Cranch,  R.  87;  Jackson  v.  Waters,  12  Johns.  E.  365. 

^  In  this  State  certain  purchasers,  or,  as  they  were  variously  called,  patentees,  pa- 
troons,  or  lords,  early  obtained  from,  the  British  sovereigns  letters-patent,  granting 
large  districts  in  the  central  regions  of  the  Colony.  Some  of  these  proprietors,  in  a 
spirit  of  emulation  then  deemed  harmless  and  laudable,  obtained  permission  from  the 
Crown  to  erect  manors  within  these  districts,  with  certain  political,  judicial,  and  legis- 
lative privileges  and  advantages,  which  have  long  since  become  obsolete.  With  refer- 
ence to  those  advantages,  however,  they  adopted  a  system  of  granting  lands,  not 
absolutely  in  fee-simple  by  deeds,  but  as  qualified  estates  in  fee-simple,  by  instruments 
which  are  commonly  called  leases,  whereby  the  patroon  or  landlord  reserved  for  his 
own  use  all  water-power  and  mineral  wealth.  Perpetual  rents  were  reserved ;  portions 
of  which  were  paid  in  wheat  and  supplies  for  the  table  of  the  proprietor,  and  the  residue 
in  services  or  labor,  to  be  performed  by  the  tenants  about  his  manor-house.  Alienation 
by  the  tenants  was  restrained,  unless  with  the  lord's  consent,  to  be  obtained  by  paying 
to  him  one  quarter,  or  some  other  part  of  the  purchase-money.  The  right  to  distrain 
for  rent,  —  a  severe  but  not  then  unusual  legal  remedy,  —  was  incorporated  in  the 
leases,  with  stringent  covenants  for  the  payment  of  taxes  and  other  purposes  ;  and  with 
various  conditions  securing  to  the  landlord  a  right  to  reenter  and  resume  the  land. 
However  unwise  for  both  contracting  parties  such  conveyances  may  now  seem,  it  ought 
to  be  remembered  that,  at  the  time  of  their  institution,  they  were  not  at  all  anomalous, 
and  they  contributed  to  the  settlement  of  extensive  districts  by  an  industrious  popula- 
tion, who  had  not  sufficient  capital  to  become  absolute  purchasers  of  estates.  The  va- 
lidity of  these  leases  in  fee,  reserving  a  perpetual  rent,  the  source  of  much  angry 
litigation,  has  been  at  length  definitely  settled,  by  the  court  of  last  resort,  in  the  cases 
of  Van  Eensselaer  v.  Hays,  19  N.  Y.  E.  68 ;  and  The  same  v.  Ball,  lb.  100. 
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large  extent,  and,  from  the  inability  of  the  proprietors  to  cultivate 
them,  could  have  been  of  but  little  use  to  the  owners,  so  long  as  they 
remained  entire  in  their  hands ;  while  the  public  would  necessarily 
want  that  strength  and  security  which  land,  well-peopled  and  culti- 
vated, invariably  produces.  Hence  it  became  necessary  and  proper 
to  subdivide  these  large  tracts,  amongst  those  who  would  cultivate  and 
improve  the  land,  to  the  advantage  not  only  of  the  proprietor,  but  of 
the  public. 

§  13.  The  return  usually  made  by  tenants  employed  in  the  culti- 
vation of  land  was  an  annual  contribution  of  corn,  cattle,  or  other 
produce ;  or  in  the  performance  of  some  service,  either  in  the  family 
of  the  proprietor  or  upon  the  farms  which  he  retained  in  his  posses- 
sion. In  proportion,  however,  as  agriculture  unproved  and  money 
increased,  it  was  found  that  these  services,  although  burdensome  to 
the  tenant,  were  of  httle  advantage  to  the  proprietor ;  and  that  the 
produce  of  a  large  estate  could  be  much  more  conveniently  disposed 
of  by  the  farmers  themselves,  who  raised  it,  than  by  the  landlord  or 
his  baiUff,  who  was  formerly  accustomed  to  receive  it.  A  commuta- 
tion was  therefore  made  of  rents  for  services,  and  of  money  for  those 
in  kind  ;  and  as  men  in  a  subsequent  age  discovered  that  farms  were 
better  cultivated  where  the  farmer  enjoyed  a  security  in  his  posses- 
sion, the  practice  of  granting  leases  for  a  fixed  period  at  length  gen- 
erally prevailed.  Such  appears  to  have  been  the  origin  of  farming 
leases ;  while  in  cities  and  towns,  it  is  obvious,  the  investment  of 
money  in  houses,  whose  rental  will  produce  a  convenient  periodical 
income,  naturally  presents  one  of  the  most  certain  and  regular  returns 
for  the  employment  of  capital ;  conferring,  at  the  same  time,  an  im- 
portant benefit  upon  men  of  moderate  means,  by  enabhng  them  to 
occupy  hired  houses  and  stores,  and  to  devote  the  whole  of  such  capital 
as  they  possess,  to  the  purposes  of  commerce.  The  terms  and  durar 
tlon  of  possession,  and  the  mode  of  enjoyment,  in  either  case,  neces- 
sarily assumes  the  shape  of  a  contract,  express  or  implied,  which  con- 
stitutes a  lease ;  while  the  parties  themselves  are  placed  in  the  relation 
of  landlord  and  tenant. 
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CHAPTER    I. 

THE  CREATION  OF  A  TENANCY. 

§  14.  The  relation  of  landlord  and  tenant  subsists  by  virtue  of  a 
contract,  express  or  implied,  between  two  or  more  persons  for  the 
possession  of  lands  or  tenements,  in  consideration  of  a  certain  rent  to 
be  paid  therefor.  The  contract  itself  is  called  a  lease  or  demise,  and 
is  a  species  of  conveyance  for  life,  for  years,  or  at  the  will  of  one  of 
the  parties,  usually  containing  a  reservation  of  rent  to  the  lessor.  A 
stated  rent,  however,  is  not  essential  to  the  contract ;  because  from 
favor,  or  for  a  consideration  passing  to  the  lessor  at  the  time  of  its 
inception,  a  lease,  beneficial  in  its  nature  to  the  lessee,  may  be  made 
without  a  reservation  of  rent.^  Independent  of  the  idea  of  ^  con- 
tract, a  lease  also  possesses  the  property  of  passing  an  interest,  and 
thence  partakes  of  the  nature  of  an  estate,  which,  when  limited  to  a 
certain  period  for  the  enjoyment  of  land,  becomes  a  term  for  years  ; 
but,  if  it  depends  upon  the  duration  -of  a  hfe  or  lives,  rises  to  the 
dignity  of  a  freehold.^ 

§  15.  The  estate  of  a  lessee  for  years  is  called  a  term,  terminus, 
because  its  duration  is  limited  and  determined ;  for  every  such 
estate  must  have  a  certain  beginmng  and  a  certain*  end.  It  is 
perfected  only  by  the  entry  of  the  lessee ;   for  before   entry,  the 


1  Hunt  V.  Comstock,  15  "Wend.  R.  667. 

2  The  particular  regard  which  the  law  continues  to  show  to  the  tenant  of  a  free- 
hold, and  the  preference  given  to  hina  above  a  tenant  for  years,  depends  upon  feudal 
principles  which  have  no  application  to  the  condition  of  sotipty  under  a  republican 
government.  .  In  feudal  times  this  estate  was,  perhaps,  more  valuable  and  permanent 
than  an  estate  for  years,  as  long  terms  were  then  unknown.-  It  may  have  been  more 
honorable,  as  a  proof  of  military  tenure,  which  embraced  privileges  only  allowed  to 
tenants  of  the  King  who  took  the  oath  of  fealty,  —  an  oath  which  was  never  permitted  to 
be  taken  by  any  whose  estate  was  less  than  for  life.  But  will  any  one,  in  our  com- 
mercial age,  assert,  that  an  estate  for  the  life  of  any  mere  man  is  of  as  much  value, 
intrinsically,  or  entitled  to  equal  consideration  with  a  term  for  five  hundred  or  a 
thousand  years  ? 
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whole  estate  remains  in  the  lessor,  and  the  lessee  has  strictly  no 
estate  in  the  land  but  merely  a  right  thereto  which  is  called  an 
inter  esse  termini;^  an  interest  which  though  assignable,  cannot  be  the 
foundation  of  a  release,  to  operate  by  way  of  enlargement,  from  the 
lessor,  nor  will  it  qualify  the  owner  to  maintain  an  action  of  trespass 
or  ejectment.^  The  lessee  may  enter  at  any  time  during  the  stipu- 
lated continuance  of  the  term,  notwithstanding  the  death  of  the 
lessor ;  and,  after  his  entry,  he  becomes  absolute  owner  of  the 
premises  for  the  term  granted,  the  deed  taking  effect  from  the  time 
■of  its  execution.^  But  his  entry  is  not  necessary  to  entitle  the  lessor 
to  sue  for  rent,  since  it  becomes  due  by  virtue  of  the  contract,  and 
not  by  reason  of  the  entry  ;  except  in  the  case  of  a  lease  at  will, 
where  rent  becomes  due  only  in  consequence  of  the  occupation. 

§  16.  A  term  signifies  not  only  the  limitation  of  time,  or  period 
granted  to  the  lessee,  for  the  occupation  of  the  premises,  but  it  in- 
cludes also,  the  estate  and  interest  in  the  land  that  pass  during  such 
period.  The  words  lease  and  demise  are  often  used  to  signify  the 
.estate  and  interest  which  is  conveyed,  but  they  properly  apply  to  the 
instrument,  or  means  of  conveyance.  And  it  is  essential  to  a  lease, 
that  some  reversionary  interest  be  left  in  the  lessor ;  *  for  if  by  an 
instrument  purporting  to  be  a  demise,  he  parts  with  his  whole  interest 
in  the  premises,  or  makes  a  lease  for  a  period  exceeding  his  own 
term,  it  will,  in  either  ease  amount  to  an  assignment  of  the  term.^ 
But  if  a  lessee  disposes  of  the  term  granted  to  him,  reserving  any 
portion  thereof,  however  small,  the  instrument  will  operate  as  an 
under  lease.^ 

§  17.  As  to  what  property  may  be  demised ;  it  is  a  general  rule, 
that  any  thing  corporeal  or  incorporeal,  lying  in  livery  or  in  grant, 
may  be  the  subject  of  a  demise.     And,  therefore,  not  only  lands,  but 


1  Williams  v.  Bosanquet,  1  Brod.  &  Bing.  238 ;  Co.  Lit.  46,  b.  The  expression 
■interesse  termini  is  also  used  to  denote  the  interest  of  a  lessee  in  a  term  that  is  to 
commence  in  future.     Copeland  v.  Stephens,  1  Bar.  &  Aid.  593,  606. 

2  Saffyn's  Case,  6  Coke,  123,  b;  b.  c.  Cro.  Jac.  60;  Cro.  Eliz.  127. 
s  Eaine  v.  Alderson,  6  Scott,  R.  691 ;  s.  c.  4  Bing.  N.  C.  702. 

*  Barker  v.  Birbeck,  3  Burr.  1556 ;  1  Black.  E.  482. 

5  Pluck  u.  Digges,  2  Hud.  &  Br.  1  ;  5  Man.  &  Ry.  157;  Hicks  v.  Downing,  Ld. 
Ray.  R.  99 ;  Oxley  v.  James,  13  Mees.  &  Wels.  209. 
«  Eulton  V.  Stuart,  2  Ham.  Ohio  R.  221 ;  Crusoe  v.  Bugbey,  3  Wils.  R.  224. 
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commons,  ways,  fisheries,  franchises,  estovers,  annuities,  rent-charges, 
and  all  other  incorporeal  hereditaments,  are  included  in  the  common- 
law  nile.^  Goods,  and  other  personal  chattels,  may  also  be  demised ; 
but  although  rent  cannot  be  said,  technically,  to  issue  out  of  them, 
the  contract  for  its  payment  is  vahd,  and  an  action  for  rent  in  arrear 
may  be  maintained  upon  such  leases. 

§  18.  It  is  frequently  found  convenient,  also,  to  include  the  sheep 
or  other  live-stock,  and  farming  implements  upon  land,  or  the  fami- 
ture  and  other  chattels  in  a  house,  in  a  contract  of  lease ;  and  they 
have  hence,  to  a  certain  degree,  acquired  demisable  quahties,  although 
the  interest  which  passes  to  a  lessee  is  very  different  from  that  which 
is  transferred  by  the  lease  of  a  house,  land,  or  other  hereditament. 
The  lessee  has  the  use  of  them»during  the  term,  and  is  restrained  from 
destroying,  selling,  or  giving  away  any  part  of  them ;  but  the  lessor's 
reversionary  interest  is  considered  of  so  precarious  a  nature  as  to  be 
accounted  in  law  a  mere  possibility ;  no  lease  or  grant  can,  conse- 
quently, be  made  of  them,  during  or  after  a  term  in  possession,  until 
the  lessee  has  redehvered  them.  And,  in  case  of  a  lease  of  live-stock, 
the  absolute  property  of  such  as  die  vests  in  the  lessee ;  as  also  do  the 
calves,  lambs,  or  other  produce  of  such  stock,  which  are  considered  to 
be  profits,  severed  from  the  principal,  ia  compensation  for  the  rent 
paid  by  the  lessee.  It  is,  therefore,  usual  upon  such  leases,  to  annex 
a  schedule  of  the  several  articles,  and  insert  a  covenant  upon  the  part 
of  the  lessee,  to  redehver  them  at  the  end  of  the  term ;  and,  without 
such  covenant,  the  lessor  is  said  to  have  no  other  remedy  at  law,  but- 
trover  or  detinue  for  them,  after  the  lease  is  ended.^ 


SECTION  I. 

A   TENANCY   BY  IMPLICATION. 

§  19.     The  relation  of  landlord  and  tenant  may  be  created,  either 
by  imphcation  or  by  express  contract.     The  law  wiU,  in  general,  imply 


1  Shep.  Touch.  268;  Bac.  Abr.  Leases,  (A.) 

2  Newton  v.  Wilson,  3  Hen.  &  Munf.  470 ;  Co.  Lit.  57,  a ;  Spencer's  case,  5  E. 
16,  b. 
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the  existence  of  a  tenancy,  wherever  there  is  an  ownership  of  land  on 
the  one  hand,  and  an  occupation  with  permission  on  the  other ;  for  in 
all  such  cases  it  wiU  be  presumed  that  the  occupant  intended  to  pay 
for  the  use  of  the  premises.  A  tenancy  will  also  be  imphed,  in  many 
cases,  where  there  has  been  no  distinct  agreement  between  the  parties, 
or  where,  from  various  causes,  the  agreement  may  have  ceased  to  be 
operative.  Thus,  the  mere  occupation  of  premises,  previous  to,  or 
pending  the  execution  of  a  lease,  or  the  payment  of  rent  under  an 
iavahd  agreement,  are  circumstances  from  which  this  relatioii  will  be 
imphed,  sufiicient  to  authorize  the  collection  of  sxibsequently  accruiug 
rent.i  And  if  a  man  enters  under  a  void  lease,  and  afterwards  pays 
rent,  he  cannot  be  treated  as  a  disseizor,  but  becomes  a  tenant  at  wdll.^ 
So  the  taking  of  the  key  of  a  house,  for  the  purpose  of  occupying  it, 
but  without  going  into  the  actual  occupation,  has  been  held  to  imply 
a  tenancy.  But  the  general  rule  is,  that  the  mere  occupation  of  land, 
with  the  owner's  concurrence,  wiU  enure  as  a  tenancy  from  year  to 
year,  or  at  will,  according  to  circumstances,  determinable  at  the 
pleasure  of  the  owner.^ 

§  20.  The  intention  to  create  a  tenancy  may  also  be  inferred  from 
a  variety  of  other  circumstances ;  as  where  lands  descended  to  an 
infant,  with  respect  to  whom  the  tenant  in  possession  was  a  trespasser, 
and  an  ejectment  was  brought  and  compromised  by  the  infant's  attor- 
ney upon  certain  terms,  one  of  which  was  that  the  tenant  should  attorn 
to  the  infant;  a  tenancy  was  held  to  be  thereby  created,  although  the 
infant  had  not  assented  to  it,  nor  received  rent  since  he  came  of  age.* 
And  a  sunilar  result  was  said  to  have  been  produced  where  a  feme 
covert  hved  separate  from  her  husband,  and  received  to  her  separate 
use  the  rents  of  certain  lands,  which  came  to  her  by  devise,  after  sep- 
aration ;  it  was  presumed  she  received  such  rents  by  her  husband's 


1  Doe  V.  Smythe,  4  M.  &  S.  347 ;  Knight  v.  Bennett,  3  Bingh.  361 ;  Hamerton  v. 
Stead,  5  Dow.  &  Ry.  206  ;  2  B.  &  C.  478 ;  Weakley  v.  Bucknell,  4  Cow.  R.  473.  A 
notice  to  quit  is  a  recognition  of  an  existing  tenancy,  Scott  v.  Miller,  2  C.  &  P.  348. 

^  Digby  V.  Atkinson,  4  Camp.  275;  Warren  v.  Hearnsicle,  1  Wils.  R.  176;  Doe 
dem.  Martin  v.  Watts,  7  Term  R.  83. 

^  Little  V.  Martin,  3  Wend.  R.  219;  Doe  dem.  Warner  v.  Brown,  8  East,  R.  165. 
In  effect  an  action  for  use  and  occupation  of  premises  may  arise  from  the  mere  waiver 
of  a  tort,  or  the  simple  letting  into  possession.  Per  Patteson,  J.,  in  Church  v.  Imperial 
fias  Light  Co.,  6  Ad.  &  E.  8.54. 

*  Doe  dem.  Miller  v.  Asden,  2  Esp.  E.  528. 
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authority,  and  held  that  he  could  not  maintain  ejectment,  at  least 
before  giving  notice  to  the  tenant  to  quit.i 

§  21.  But  if  no  rent  has  been  paid,  and  no  concurrence  of  the  par- 
ties, or  other  circumstance  exists,  from  which  a  consent  to  a  tenancy 
can  be  inferred  on  the  part  of  the  owner,  a  tenancy  cannot  arise  from 
mere  occupation.  For  if  a  man  gets  into  a  house  without  the  privity 
of  the  owner,  although  they  afterwards  enter  into  a  negotiation  for  a 
lease,  but  differ  about  the  terms ;  or  if,  after  being  let  into  possession, 
he  agrees  to  sign  a  written  lease,  and  find  surety  for  the  rent,  but 
does  neither ;  no  species  of  tenancy  is  created  thereby,  but  the  occu- 
pant, in  either  case,  becomes  a  mere  trespasser.^ 

§  22.  The  payment  and  receipt  of  rent  is  the  ordinary  acknowl- 
edgment of  a  tenancy;  but  if,  after  the  expiration  of  a  term,  the 
tenant  continues  to  hold  over,  the  landlord  may  elect  to  treat  him 
either  as  a  trespasser  or  a  tenant.  If  he  adopts  the  former  course,  he 
must  forthwith  proceed  to  recover  possession  of  the  premises ;  for  if 
he  suffers  him  to  remain,  and  receives  rent  accruing  after  the  expi- 
ration of  the  term,  or  in  any  other  way  acknowledges  him  as  tenant, 
a  new  tenancy  arises  upon  the  terms  of  the  former  lease,  determin- 
able only"  by  a  regular  notice  to  quit.  The  tenant,  however,  has  no 
such  power  of  election  as  that  which  belongs  to  the  landlord ;  for  if 
he  holds  over,  though  for  a  very  short  period,  without  any  equivocal 
act,  at  the  time,  to  give  his  holding  the  character  of  a  trespass,  he  is 
not  at  liberty  to  deny  that  he  is  in  as  tenant,  if  the  landlord  chooses 
to  hold  him  to  that  relation.^  So  the  occupant  of  a  house,  by  sub- 
mitting to  a  distress  for  rent,  stated,  in  the  notice  of  distress  for 
rent,  to  be  due  by  him,  to  the  party  distraining,  acknowledges  a 
tenancy  from  such  party.*  And  where  a  tenant,  after  the  expi- 
ration of  his  term,  remained  in  possession,  claiming  to  hold  untU 
the  landlord  should  pay  him  the  appraised  value  of  the  improve- 
ments he  had  made  during  his  term,  which  by  the  terms  of  the  lease 


1  Doe  dem.  Leicester  v.  Biggs,  I  Taunt.  E.  367 ;  5  B.  &  C.  127 ;  1  E.  &  M.  237. 

2  Doe  V.  PuUen,  2  Bingh.  N.  C.  749 ;  Doe  v.  Quigley,  2  Camp.  505 ;  Doe  v.  Cart- 
wriglit,  3  B.  &  A.  326. 

3  Conway  v.  Starkweather,  1  Denio,  E.  113 ;  4  McCord,  R.  59 ;  Bradley  v.  Corell, 
4  Cow.  E.  350;  Abeel  v.  Eadcliff,  15  Johns.  E.  505;  Doe  dem.  Jordan  v.  Ward,  1  H. 
Bl.  97. 

*  3  Camp.  E.  372. 
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the  landlord  was  bound  to  do ;  it  was  held  that  the  tenant  was  not 
discharged  from  the  payment  of  rent,  but  was  subject  to  the  gen- 
eral rule,  that  a  tenant  holding  over  after  the  expu-ation  of  his 
lease,  with  the  consent  of  the  landlord,  becomes  a  tenant  from 
year  to  year,  subject  to  the  terms  and  conditions  of  the  origiaal 
lease.  ^ 

§  23.  But  the  receipt  of  rent  is  only  a.  prirndfade  acknowledg- 
ment of  the  existence  of  a  tenancy  ;  for  where  the  amount  received 
is  trifling,  or  does  not  appear  to  have  been  paid  as  rent  or  bears  no 
proportion  to  the  real  value  of  the  premises,  the  rule  does  not  apply.^ 
And  if  a  lease  is  not  void,  but  voidable  only,  the  mere  receipt  of  rent 
under  it  does  not  create  a  new  tenancy,  although  it  establishes  the 
former  one.^  Nor  will  a  new  tenancy  be  created  by  a  mere  agree- 
ment for  an  increase  of  rent  in  the  middle  of  a  term.*  Nor  if,  after 
a  tenancy  has  expired  by  its  own  limitation,  the  landlord  merely 
neglects  to  take  possession  of  the  premises,  if  he  does  no  act  in  the 
mean  time  recognizing  the  party  as  his  tenant.^  And  in  general  if  , 
rent  is  not  paid  and  receive'd  as  such,  but  stands  upon  some  other 
consideration,  it  wUl  not  be  considered  as  evidence  of  a  design  to 
estabhsh  a  tenancy.^ 

§  24.   A  mere  participation  in  the  profits  of  the  land  with  a  joint 
occupation,  or  an  occupation  which  does  not  exclude  the  owner  from 


1  Holsman  v.  Abrams,  2  Duer,  R.  435.  The  landlord,  however,  is  subject  to  the 
same  rule,  and  can  recover  no  more  than  the  rent  originally  reserved.  He  is  not 
entitled  to  an  increased  rent,  proportioned  to  the  increased  value  of  the  premises. 

2  3  East,  E.  260;  3  B.  &  C.  413  ;  5  D.  &  R.  273  ;  Den  dem.  Brane  v.  Rawlins,  10 
East,  R.  261 ;  Claridge  v.  Mackenzie,  4  M.  &  G.  143 ;  11  Ad.  &  El.  307 ;  7  lb.  447.    " 

8  Bryan  v.  Bough,  4  Bar.  &  Al.  R.  401. 

'  Doe  dem.  Bedford  v.  Kendrick,  cited  Adams  on  Ejectment^  129 ;  Geechie  v. 
Monk,  1  Car.  &Kirw.  307. 

^  Cobb  V.  Stokes,  8  East,  R.  358.  After  treaty  for  a  lease,  forcible  possession  taken 
and  rent  paid  to  another  is  no  evidence  of  a  contract  of  lease.  Manvood  v.  Waters, 
13  C.  B.  820.  Nor  will  a  verbal  license  by  a  tenant  to  the  landlord  for  the  occupa- 
tion by  the  latter  of  part  of  the  demised  premises  at  a  certain  rate,  vaiy  a,  written 
agredinent  between  them  as  to  the  amount  of  rent.  Hilton  v.  Goodhind,  2  C.  &  P. 
591. 

^  Eight  V.  Eawden,  3  East,  R. ;  Den  dem.  Brane  v.  Rawlins,  10  East,R.  261.  The 
payment  of  rent  to  constitute  a  tenancy,  must  be  paid  by  the  party  in  the  capacity  of 
tenant.  Strahan  v.  Smith,  4  Bing.  91.  And  its  mere  payment,  is  no  evidence  of  any 
particular  manner  of  holding.    PhUlips  v.  Mosely,  1  C.  &  P.  262. 


CH.  I.]  A  TENANCY  BY  IMPLICATION.  15 

possession  will  not  amount  to  a  tenancy ;  as  was  held,  in  a  case 
where  the  proyisions  of  an  agreement  between  the  defendant  and  a 
hotel  company  were,  that  the  defendant  should  reside  with  his  family 
in  the  hotel,  free  of  charge  for  board,  conduct  the  same  in  the 
manner  contemplated  by  the  parties,  and  have  the  exclusive  manage- 
ment thereof,  and  that  the  furniture,  at  the  end  of  the  term,  should 
be  restored  to  the  company  by  the  defendant.^  So  if  land  is  let 
wpon  shares,  it  does  not  amount  to  a  lease  with  the  rent  to  be  paid 
in  produce  ;  for  the  possession  of  the  land  remains  in  the  owner,  and 
the  parties  are  tenants  in  common  of  the  crop.^  But  if  the  lessee 
agrees  to  pay  a  certain  part  of  the  crop  expressly  as  rent,^  or  if  he 
holds  the  land  with  the  usual  privileges  of  exclusive  enjoyment,  it  is 
the  creation  of  a  tenancy  for  the  time  agreed  upon,  though  the 
land  may  be  taken  to  cultivate  on  shares.*  Where  the  owners  of  a 
farm  agreed  with  two  persons,  that  they  should  occupy  and  work  it 
for  a  year,  and  if  they  performed  the  agreement,  might  have  it  in  the 
same  way  for  a  year  longer,  the  occupants,  ia  consideration  thereof, 
to  yield  and  pay  the  owners  one  half  of  all  the  graui  raised  ;  it  was 
held,  that  imtil  a  division  of  the  grain  or  something  equivalent,  the 
parties  were  tenants  in  common,  although  the  contract  contained  the 
technical  phraseology  of  a  lease,  reserving  rent ;  iaasmuch  as  the 
shares  of  the  owners  were  uncertain  in  amount,  depending  upon  a 
division  of  specific  products  ;  although  it  would  have  been  otherwise 
it  was  said  if  the  amount  of  grain  to  be  rendered,  had  been  fixed  and 
certain.^ 

§  25.  Nor  will  the  relation  of  landlord  and  tenant  be  inferred  from 
occupation,  if  the  relative  position  of  the  parties  to  each  other  can, 


1  State  V.  Page,  1  Spear,  E.  408  ;  Johnson  v.  Carter,  16  Mass.  R.  443. 

2  Maverick  v.  Lewis,  3  McCord,  R.  211  ;  Bradish  v.  Schenck,  8  Johns.  E.  151. 
Authority  to  dredge  for  oysters,  is  a  license,  and  not  a  lease  passing  the  possession. 
Colchester  v.  Brooke,  53  C.  L.  &  Eq.  E.  339 ;  7  Q.  B.  339.  "Where  a  person  employed 
in  a  particular  capacity  is  permitted  to  occupy  a  house  as  incidental  thereto,  for 
which  a  sum  is  deducted  from  his  wages,  he  cannot  on  being  dismissed  from  employ- 
ment be  regarded  as  a  tenant.  Hunt  v.  Colson,  3  M.  &  S.  790.  But  see  Hughes  v. 
Chatham,  5  M.  &  G.  54. 

8  Hoskins  v.  Rhodes,  1  Gill  &  Johns.  266 ;  Newcomb  v.  Agan,  2  Johns.  E.  421. 

*  Jackson  v.  Brownell,  1  .Johns.  E.  267 ;  Tuttle  v.  Bebee,  8  Johns.  E.  152 ;  8  Cow. 
220;  Doremus  v.  Howard,  3  Zab.  R.  390  ;  Fry  v.  Jones,  2  Eawle,  11 ;  3  Hill,  E.  90. 

6  Putnam  v.  Wise,  1  Hill,  E.  234;  Caswell  v.  Districh,  15  Wend.  E.  379;  Chandler 
V.  Thurston,  10  Pick.  E.  205. 
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under  the  circumstances  of  the  case,  be  referred  to  any  other  distinct 
cause.  As,  for  instance,  between  the  vendor  and  vendee  of  land, 
where  the  purchaser  remains  in  possession  after  the  agreement  to 
purchase  goes  off;  for  possession  was  evidently  taken  in  such  case, 
with  the  understanding  of  both  parties  that  the  occupant  should  be 
owner  and  not  tenant ;  and  the  other  party  cannot,  without  his  con- 
sent, convert  him  into  a  tenant,  so  as  to  charge  him  with  rent.^  The 
same  principle  applies  to  the  case  of  a  mortgagor  and  mortgagee-;  or 
to  that  of  the  tenant  of  a  mortgagor,  and  the  assignee  of  a  mortgagee, 
for  no  privity  of  estate  exists.  So  with  respect  to  a  guardian  or  trus- 
tee of  an  infant,  or  husband  seized  in  right  of  his  wife  only,  neither  of 
these  persons,  holding  over  after  the  determination  of  their  respective 
estates,  become  tenants  in  any  sense ;  they  are  mere  intruders  and 
trespassers.^  And,  as  a  general  rule,  a  tenancy  by  implication  can 
never  arise  under  a  party  who  has  not  the  legal  estate  of  the  premises 
in  question.^ 


1  Watkins  o.  Holman,  16  Peters,  E.  25;  Smith  v.  Stewart,  6  J.  E.  46;  Osgood  v. 
Dewey,  13  lb.  240;  Curtis  v.  Treat,  21  Maine  E.  525  ;  Winterbotham  v.  Ingham,  23 
E.  C.  L.  E.  When  a  vendee  may  be  treated  as  a  tenant  at  will,  see  Hall  v.  CoUamore, 
2  C.  M.  &  E.  120;  Howard  v.  Shaw,  8  M.  &  W.  118.  In  a  case  reported  in  Massa- 
chusetts, the  defendant  gave  the  plaintiff  a  bond  to  convey  to  him  certain  premises, 
upon  payment  of  a  note  on  demand,  with  interest  quarterly ;  and  in  the  mean  time  to 
allow  him,  his  heirs  and  assigns,  the  peaceable  and  quiet  possession  of  the  premises, 
until  said  conveyance  should  be  made.  The  plaintiff  paid  the  interest  as  it  fell  due,  and 
the  principal  had  never  been  demanded  ;  the  court,  held,  per  Metcalf,  J.,  that  the  legal 
effect  of  the  bond  was,  a  demise  of  the  premises,  continuing  so  long  as  the  interest  was 
paid,  and  there  was  no  failure  to  pay  the  principal  on  demand,  or  accept  a  conveyance 
of  the  premises.     White  v.  Livingston,  10  Cush.  E.  259. 

'  Jackson  v.  Eowland,  6  Wend.  E.  666 ;  Livingston  ;;.  Tanner,  4  Kern.  E.  67.  At 
common  law,  there  was  a  material  distinction  between  the  cases  of  a  person  coming  to 
an  estate  by  act  of  the  party  and  afterwards  holding  over,  and  by  act  of  the  law  and 
then  holding  over.  In  the  first  case,  which  included  an  estate  determinable  upon  a 
life  or  lives,  he  was  regarded  as  a  tenant  at  sufferance;  in  the  other,  to  which  belong 
guardians  or  trustees  holding  for  infants,  and  husbands  seized  in  right  of  their  wives 
only,  they  were  trespassers,  for  the  relation  of  landlord  and  tenant  never  existed.  4 
Kent's  Com.  115;  Co.  Lit.  57;  Crnise  Dig.,  tit.  9,  ch.  2. 

s  Morgel  V.  Paul,  2  Man.  &  Ey.  303 ;  Hayward  v.  Hazwell,  33  C.  L.  &  Eq.  E.  157 ; 
6  A.  &  E.  265.  Where  a  person  is  in  the  quiet  possession  of  premises,  with  the  knowl- 
edge of  the  owner,  for  upwards  of  a  month,  and  has  taken  such  possession  under  a 
purchase  from  one  who  claims  to  have  a  parol  lease  from  the  owner,  and  was  in  actual 
possession  for  two  months,  he  is  to  be  deemed  rightfully  in  possession,  so  far  as  to  enti- 
tle him  to  occupy  (if  in  the  City  of  New  York)  till  the  first  of  May  then  next,  or  at 
least  until  the  tenancy  be  terminated  by  notice.  The  owner  may  not  forcibly  eject 
him,  and  defend  the  act  by  showing  that  such  alleged  parol  lease  was  not  binding 
upon  him.    Marquart  v.  Earge,  5  Duer,  E.  559. 
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SECTION  n. 

AN  EXPRESS   AGREEMENT. 

§  26.  When  a  tenancy,  by  an  express  agreement  is  created,  it  is, 
either  by  parol  or  by  deed.  The  former  mode  embraces  all  cases 
where  the  parties  agree  by  mere  word  of  mouth,  or  by  a  writing  not 
under  seal.  No  particular  form  of  expression  is  necessary,  in  either 
case,  to  create  an  immediate  demise.  Any  permissive  holding  is  suf- 
ficient for  the  purpose,  and  may  be  contained  in  a  series  of  letters,  or 
in  a  brief  memorandum  of  the  contracting  parties ;  and  any  phrase- 
ology wUl  estabhsh  the  fact,  from  which  it  appears  to  have  been  the 
intention  of  one  of  the  parties  voluntarily  to  dispossess  himself  of  the 
premises,  and  of  the  other  to  assume  the  possession,  for  any  determi- 
nate period,  whether  the  words  made  use  of,  run  in  the  form  of  a  _ 
license,  a  covenant,  or  an  express  agreement.^ 

§  27.  Leases  for  years  being  considered  mere  chattel  interests, 
arising  out  of  a  contract  between  the  parties,  passing  only  an  interest 
in  the  land,  and  not  a  freehold,  might  originally  at  common  law,  have 
been  made  by  parol  for  any  certain  period.  The  contract  gave  the 
lessee  a  right  to  enter  upon  the  land  with  a  present  interest ;  and 
when,  in  pursuance  of  such  right,  he  entered,  the  object  of  the  con- 
tract was  accomplished,  the  term  was  vested  in  the  lessee,  the  seizin 
in  the  land  still  remaining  in  the  freeholder.  But  as  the  tenant  was 
never  technically  seized,  and  held  only  in  the  name  of  his  lord,  he 
could  not  defend  himself  in  a  real  action,  and  was  liable  to  be  dispos- 
sessed at  the  pleasure  of  the  tenant  of  the  freehold,  by  his  suffering 
a  common  recovery.^  So  precarious  an  interest,  on  the  part  of  the 
tenant,  was  soon  found  to  be  prejudicial  to  agriculture ;  inasmuch  as 
there  was  no  encouragement  for  a  tenant  to  improve  and  cultivate  his 
lands  in  a  proper  manner,  which  was,  of  course,  one  of  the  principal 
inducements  for  a  tenant  to  take  a  lease.     His  interest  was  rendered 


1  Moshier  v.  Reding,  3  Fairf.  R.  478;  Merrick  v.  Lewis,  3  McCord,  R.  211 ;  Cas- 
well V.  Districh,  15  Wend.  R.  379 ;  Right  v.  Proctor,  4  Burr.  2208 ;  Chapman  v.  Bluck, 
5  Scott,  R.  531. 

2  Co.  Lit.  46,  a;  9  Mod.  K.  102 ;  Shep.  Touch.  210. 
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less  insecure  by  the  statute  19  Hen.  VI.,  wMch  gave  him  a  right  to 
recover,  when  unduly  evicted,  not  only  damages  for  the  loss  of  his 
possession,  but  the  possession  itself.  The  term,  however,  became  a 
certain  interest,  by  21  Hen.  VIH.,  which  enabled  a  lessee  for  years 
to  entirely  falsify  a  recovery  to  his  prejudice  under  such  circum- 
stances ;  while  subsequent  enactments  increased  its  security  and  per- 
manence. 

§  28.  The  statute  of  29  Car.  II.  c.  3,  usually  called  the  statute  of 
frauds,  first  enacted,  as  a  remedy  for  many  ^evils  arismg  from  parol 
demises,  that  all  leases,  estates,  or  terms  of  years,  or  any  uncertam 
interest  in  land,  created  by  livery  only,  or  parol,  and  not  reduced  to 
writing  and  signed  by  the  party  making  the  same,  or  his  agent,  should 
have  no  other  force  or  effect  than  a  mere  estate  at  wiU  only ;  except- 
ing leases  for  a  term  not  exceeding  three  years,  whereupon  the  rent 
reserved  shall  amount  to  two  thirds  of  the  full  improved  value  of  the 
premises.  The  leading  provisions  of  this  statute  have  been  very  gen- 
erally adopted  in  the  United  States.  The  Revised  Statutes  of  New 
York  declare,  "  no  estate  or  interest  in  lands,  other  than  leases  for  a 
term  not  exceeding  one  year,  shall  hereafter  be  created,  granted, 
assigned,  or  surrendered,  unless  by  act  or  operation  of  law,  or  by  a 
deed  or  conveyance  in  writing,  subscribed  by  the  party  granting,  &c., 
or  by  his  lawful  agent,  thereunto  authorized  by  writing."  And  every 
contract  for  leasing  for  a  longer  period  than  one  year  shall  be  void, 
imless  the  contract,  or  some  note  or  memorandum  thereof  expressing 
the  consideration,  be  in  writing,  and  be  subscribed  by  the  party,  or 
his  lawfully  authorized  agent.^ 

§  29.  In  Massachusetts,  all  estates  and  interests  in  land,  created 
without  writing,  are  declared  to  be  estates  at  will  only ;  while  in  Con- 
necticut, no  leases  of  land  for  a  term  exceeding  a  year  are  valid,  ex- 
cept as  against  the  grantor,  unless  they  be  made  in  writing,  and  are 
signed  by  the  lessor  in  the  presence  of  a  witness.  Pennsylvania  fol- 
lows the  English  statute,  and  allows  parol  leases,  not  exceeding  three 
years,  without  adding  any  thing  as  to  the  reservation  of  rent,  or  other 


1  2  K.  S.  135,  §  8.  In  some  of  the  States,  the  words  "authorized  by  writing,''  are 
omitted ;  in  which  case  it  is  suflScient  that  the  agent  have  verbal  authority  to  contract, 
provided  the  contract  itself  is  in  writing ;  but  his  authority  to  make  a  deed  must  still 
be.in  writing.     Story  on  Agency,  ^  50;  and  see  10  Paige,  K.  124,  205-394 ;  11  lb.  406. 
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consideration  for  the  making  of  the  contract.  In  the  other  States,  the 
English  statute  of  frauds  is  generally  followed ;  ^  except  in  Michigan, 
Indiana,  and  Illinois,  -where  the  New  York  statute  has  been  adopted. 

§  30.  By  the  English  statute  of  frauds,  every  agreement  not  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or  his  au- 
thorized agent,  is  void,  that,  by  its  terms,  is  not  to  be  performed  within 
one  year  from  the  making  thereof.  A  verbal  agreement  to  lease 
lands  for  such  time,  must,  therefore,  according  to  the  EngUsh  author- 
ities, commence  from  the  making  of  the  agreement,  and  cannot  be 
made  to  commence  from  a  future  day.^  But  the  Revised  Statutes  of 
New  York  have  omitted  the  expression,  within  one  year  from  the 
making  thereof,  which  was"  held  to  prohibit  the  creation  of  an  estate 
for  a  year  commencing  in  futuro  ;  and  the  Court  of  Appeals,  in  that 
State,  now  hold,  that  a  parol  lease  of  lands,  for  the  term  of  one  year, 
to  commence  at  a  period  subsequent  to  the  day  when  the  contract  is 
made,  is  vahd,  under  their  statutes.^  A  parol  agreement  to  pay  for 
improvements  upon  land,  on  delivery  of  possession  to  the  landlord,  is 
also  held  not  to  be  within  the  statute,  and  is,  therefore,  valid.*  It  is 
otherwise,  however,  if  the  tenant  entered  wrongfully  upon  the  land ; 
for  in  such  case,  there  would  be  no  consideration  to  support  a  promise, 
either  written  or  parol.^ 


1  4  Kent,  Com.  95 ;  Mass.  Rer.  St.  408. 

2  Rawlins  v.  Turner,  Ld.  Ray.  R.  736 ;  12  Mod.  R.  610 ;  3  Burr.  R.  1278  ;  1  Black. 
R.  3.53 ;  1 1  East,  142 ;  1  B.  &  A.  722. 

'  Young  V.  Duke,  1  Selden,  R.  463.  His  Honor,  Judge  McCoun,  in  delivering  the 
judgment  of  the  court,  is  of  opinion  that  there  is  nothing  in  the  common  law  to  preyent 
the  making  of  an  agreement  for  a  letting  of  a  year  to  commence  in  futuro ;  and  that  the 
time  between  the  making  of  the  lease  and  its  commencement  in  possession  is  no  part  of 
the  term  granted.  When,  therefore,  our  statute  speaks  of  a  lease  for  a  term  not  ex- 
ceeding one  year,  and  of  a  contract  for  a  lease  for  a  period  not  longer  than  one  year,  it 
has  reference  to  the  time  for  the  tenant  to  possess  and  occupy  the  premises,  and  does 
not  include  any  previous  or  intermediate  time.  A  lease,  therefore,  for  the  term  of  one 
year  may  as  well  be  made  to  commence  at  a  future  day,  as  at  the  day  of  making  it. 
If  it  should  not  expire  until  two  years  from  the  time  it  was  made,  it  might  still  be  a 
lease  for  only  one  year.  This  decision  overrules  the  case  of  Lockwood  o.  Barnes,  3 
Hill,  R.  138;  also,  15  Wend.  R.  336. 

*  Benedict  v.  Bebce,  11  Johns.  R.  145;  Lower  v.  Winters,  7  Cow.  R.  263. 

6  Frear  v.  Hardenberg,  5  Johns.  R.  272.  An  agreement  to  occupy  lodgings  at  a 
yearly  rent,  payable  in  quarterly  portions,  when  the  occupation  is  to  commence  at  a 
future  day,  is  an  agreement  relating  to  an  interest  in  land,  within  the  meaning  of  the 
statute  of  frauds,  and  must,  therefore,  be  in  writing.    Inmau  v.  Stamp,  1  Stark,  R.  12. 
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§  31.  The  possession  of  lands  is  an  interest  within  the  meaning  of 
the  statute,  whether  it  be  a  permanent  right  to  hold  lands  for  a  par- 
ticular purpose,  or  to  enter  upon  them  at  all  times  without  fresh  con- 
sent, or  for  the  purpose'"  of  erecting  and  keeping  in  repair  a  house, 
embanknaent,  or  canal,  in  order  to  raise  water  to  work  a  mill ;  and  an 
agreement  therefor  must  consequently  be  in  writiag.-^  But  a  hcense 
or  authority  to  enter  upon  the  lands  of  another,  to  do  certain  acts, 
without  intending  to  pass  an  interest  in  such  lands,  is  founded  in  per- 
sonal confidence,  and  vahd  though  not  in  writing.  The  conferring  of 
a  right,  however,  to  enter  upon  lands,  and  erect  and  maintain  a  dam 
as  long  as  there  shall  be  employment  for  the  water-power  thus  created, 
is  more  than  a  license  ;  it  is  the  transfer  of  an  interest  in  lands,  in. 
the  nature  of  a  lease,  and  mtist,  therefore,  be  in  writing.^ 

§  32.  Although  a  parol  agreement  to  grant  a  lease,  may  be  Toid 
under  the  statute,  as  not  reduced  to  writing,  it  will  be  enforced  in 
equity  when  there  is  a  substantial  part  performance,  though  on  the 
part  of  the  plaintiff  only ;  ^  and  a  specific  performance  wiU  be  decreed, 
although  signed  by  one  party  only.*  If  possession  is  dehvered  under 
such  an  agreement,  it  wUl  be  considered  as  a  part  performance ;  ^ 
especially  if  the  tenant  expends  money  in  building  or  improving, 
according  to  the  agreement.^    But  acts  which  are  merely  introduc- 


1  Cook  V.  Stearns,  11  Mass.  R.  533 ;  1  Johns.  Ch.  R.  131. 

"  Mumby  v.  Whitney,  15  Wend.  R.  380.  A  mere  license  is  revocable,  so  long  as 
it  is  executory,  unless  a  definite  term  is  fixed  for  its  continuance ;  but  it  becomes  irrev- 
ocable when  executed.  Davis  v.  Townsend,  10  Barb.  R.  332.  A  conveyance  by 
the  owner,  after  a  license  granted,  the  lessee  of  the  premises  being  in  possession  at  the 
time  of  the  conveyance,  and  not  chargeable  with  notice  of  it,  is  not  a  revocation.  But 
the  grantee  of  such  a  conveyance  is  chargeable,  where  he  takes  the  conveyance  with 
notice  of  the  tenant's  right,  among  which,  is  the  right  to  remove  a  building  which  he 
or  his  undertenant  might,  before  the  license  which  had  been  given  for  that  purpose 
should  be  revoked,  have  erected  upon  the  premises.  The  tenant,  however,  until  he 
has  notice  of  such  revocation,  may  safely  act  upon  the  license,  and  having  erected  the 
building,  the  license  will  be  no  longer  revocable.    Dubois  v.  Kelly,  10  Barb.  R.  496. 

8  Jackson  o.  Pierce,  2  Johns.  R.  221 ;  HoUis  v.  Whiting,  1  Vem.  R.  151  ;  Walker 
V.  Walker,  2  Atk.  R.  100 ;  14  S.  &  R.  567  ;  5  Watts,  308. 

*  Owen  V.  Davis,  1  Ves.  R.  83  ;  Seton  v.  Slade,  7  Ves.  R.  265.  See  the  subject  of 
the  specific  performance  of  an  agreement,  treated  more  at  large  in  section  three,  of  this 
chapter. 

6  Moore  v.  Beasley,  3  Ham.  R.  294 ;  Butcher  v.  Stapely,  1  "Vem.  E.  363 ;  2  Ibid. 
452  ;  Bowers  v.  Caton,  4  Ves.  R.  91. 

«  Foxcroft  V.  Lister,  2  Term  R.  456 ;  2  Freem.  268  ;  2  Ves.  Jr.  243  ;  3  Burr.  1919. 
In  Foster  v.  Hall,  3  Ves.  712,  the  court  said  it  had  gone  too  far  in  taking  cases  out  of 
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tory,  or  ancillary  to  an  agreement,  mil  not  be  considered  as  a  part 
performance,  although  attended  with  expense.^ 

§  33.  Possession,  however,  must  be  voluntarily  dehvered  in  part 
performance ;  for  if  the  purchaser  obtains  it  wrongfully  it  wiU  not 
avail  him.^  Nor  will  a  possession,  which  can  be  referred  to  a  title 
distinct  from  the  agreement,  take  a  case  out  of  the  statute,  and 
therefore  no  possession  by  a  tenant  can.be  deemed  a  part  perform- 
ance.^ The  acceptance  of  a  trifling  earnest,  or  payment  of  money 
on  account,  though  it  wiU  make  a  personal  contract  .good  by  the 
statute,  is  not  enough  where  the  contract  concerns  lands.*  Even 
the  payment  of  a  considerable  sum  will  not  be  considered  part  per- 
formance of  such  a  contract.^  And  although  an  agreement  be  in 
part  performed,  yet  the  court,  it  seems,  may  not  be  able  to  under- 
stand its  terms,  and  then  the  case  will  not  be  taken  out  of  the 
statute.^  But  the  mere  circumstance  that  the  terms  do  not  appear, 
or  are  controverted  by  the  parties,  wiU  not  deter  the  court  from 
takiag  the  best  means  in  its  power  to  ascertain  the  real  terms.'^  Arid, 
if  a  parol  agreement  is  so  far  executed  as  to  entitle  either  of  the 
parties  to  require  a  specific  execution  of  it,  it  wiU  be  blading  on  the 
representatives  of  the  other  party,  in  case  of  his  death,  to  the  same 
extent  as  he  himself  was  bound  by  it.^ 

§  34.  The  common  law  required,  that  every  conveyance  of  land 
should  not  only  be  in  writing,  but  sealed  and  dehvered ;  and  this 
provision,  with  some  modification,  prevails  generally  in  this  country. 
The  statutes  of  South  Carohna  require  the  conveyance  of  all  freehold 
estates  in  land  to  be  by  writing,  signed,  sealed,  and  dehvered.  In 
Virginia  and  Kentucky  the  same  things  are  required,  as  to  all 
estates  or  interests  in  land,  exceeding  a  term  of  five  years.     In 


the  statute ;  for  a  man  having  laid  out  a  vast  deal  of  money  does  not  prove  that  he  is 
to  have  a  ninety-nine  years'  lease.    The  remedy  ought  to  rest  in  compensation. 

1  Clark  V.  Wright,  2  Atk.  K.  12  ;  1  Bro.  C.  C.  412 ;  Cook  v.  Toombs,  2  Anst.  420 ; 
Cooth  V.  Jackson,  16  Ves.  K.  12. 

2  Cole  V.  White,  1  Bro.  C.  C.  409. 
"  Wills  V.  Stradling,  3  Ves.  R.  373. 

*  Alsopp  V.  Patten,  1  Vern.  E.  472 ;  Coles  v.  Trecothick,  9  Ves.  R.  234. 
6  Clinan  v.  Cook,  1  Sch.  &  Lef.  22,  123;  Butcher  v.  Butcher,  9  Ves.  R.  382. 
6  Foster  v.  Hale,  3  Ves.  R.  712. 

'  Mortimer  v.  Orchard,  2  Ves.  Jr.  243 ;  6  Ves.  R.  470;  3  Bro.  C.  C.  149. 
8  Ibid. ;  Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52. 
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Rhode  Island  and  Vermont,  as  to  all  estates  exceeding  a  tei-m  of  one 
year.  In  Louisiana,  all  conveyances  of  land  are  made  by  .writing 
only,  and  must  be  registered  in  the  office  of  a  notary.^  In  New 
York,  the  English  common-law  doctrine  has  been  adopted  in  part,  by 
holding,  as  we  have  seen,  that  a  conveyance  of  every  freehold  estate 
must  be  by  deed.  In  each  of  the  States,  therefore,  where  the 
English  statute  has  been  adopted,  leases  for  Hfe  must  be  by  deed  ; 
but  when  for  a  term  of  years,  may  be  either  by  deed,  or  by  a  note  in 
writing,  signed  by  the  party  or  his  agent.  For  this  reason,  an  agree- 
ment, not  under  seal,  that  the  lessor  should  not  turn  out  the  tenant 
so  long  as  he  paid  rent,  has  been  held  iiwahd ;  because  the  tenancy 
created  by  it  would  not  be  determinable,  so  long  as  the  tenant  com- 
phed  with  the  terms  of  the  agreement,  and  would,  therefore,  operate 
as  an  estate  for  life,  which  can  only  pass  by  deed.^ 

§  35.  As  to  what  is  a  sufficient  signature  to  the  agreement,  re- 
quired by  the  statute,  it 'is  held  to  be  unnecessary  that  the  note  in 
writing  should  be  contemporaneous  with  the  making  of  the  agree- 
ment ;  it  is  sufficient  if  made  by  the  parties  at  one  time  and  adopted 
afterwards ;  and  then  any  thing  under  the  hand  of  the  party  to  be 
charged,  amounting  to  an  acknowledgment  that  he  had  entered  into 
the  agreement,  will  satisfy  the  statute.  As  where  a  person  made  a 
verbal  agreement  to  take  a  lease  for  fifteen  years,  and  it  was  made 
out  and  sent  to  him  for  his  signature  ;  he  returned  it,  and  wrote  on 
the  back  of  the  lease  as  follows :  "  I  hereby  request  you  to  endeavor 
to  let  the  premises  to  some  other  person,  as  it  will  be  inconvenient  for 
me  to  perform  my  agreement  for  them ;  and  for  so  doing  this  shall 
be  a  sufficient  authority."  Lord  Ellenborough  held  that  this  was  a 
clear  recognition  of  an  existing  contract,  sufficient  to  bind  him.^ 
But  the  circumstance  of  a  party  altering  the  draft  of  a  conveyance, 
and  dehvering  it  to  the  attorney  to  be  engrossed,  does  not  amomit  to 
signing  it.*  Nor  is  the  statute  complied  with,  unless  the  agreement, 
though  entirely  written  with  the  party's  own  hand,  be  hkewise  signed 
by  him,   or  something  equivalent  thereto,  be   done ;  because   the 


1  4  Kent,  Com.  443. 

2  Doe  V.  Brower,  8  East,  E.  165.  By  the  English  statute,  8  &  9  Vic.  u.  106,  all 
leases  required  by  law  to  be  in  writing,  must  be  made  by  deed;  and  the  same  rule 
applies  to  assignments  and  surrenders  of  such  leases. 

"  Shippcy  V.  Derrison,  5  Esp.  N.  P.  C.  190 ;  Powell  v.  Dillon,  2  Ball  &  Beat.       V 
*  Hawkins  v.  Holmes,  1  P.  Wms.  770;  1  Vern.  R.  221. 
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absence  of  a  signature  is  evidence  that  tlie  party  considers  the  instru- 
ment to  be  incomplete. 1  But  if  be  is  in  the  babit  of  printing,  in- 
stead of  writing  his  name,  he  may  be  said  to  sign  by  his  printed  as 
well  as  by  his  written  name.'^  And  the  name  of  the  party  may  be 
put  to  the  instrument  by  his  direction,  if  in  his  presence,  by  the  hand 
of  another  person.^  So  if  the  agreement  itself  is  not  signed,  but 
a  letter  alluding  to,  and  acknowledging  the  agreement  is  signed,  this 
has  been  held  sufficient  for  the  purposes  of  the  statute.* 

§  36.  At  common  law,  the  place  of  signing  is  immaterial ;  for  if 
a  person  writes  his  name  in  any  part  of  the  agreement,  it  wiU  be 
considered  his  signature,  if  it  was  written  for  the  purpose  of  giving 
authenticity  to  the  instrument.^  Thus  if  a  man,  drew  up  an  agree- 
ment in  his  own  handwriting,  beginning,  "  I,  A  B,  agree,"  &c.,  and 
left  a  place  for  his  signature,  but  did  not  sign  it,  the  agreement  was 
considered  as  sufficiently  signed.  For  as  a  general  rule  wherever 
an  agreement  has  been  reduced  to  a  certainty,  and  the  statute  has 
been  substantially  comphed  with,  strict  forms  are  not  to  be  insisted 
■  on.^  Upon  this  principle  it  was  held,  that  the  signing  of  an  agree- 
ment in  the  place  where  a  witness  usually  signs,  by  one  who  was 
acquainted  with  the  contents,  was  sufficient.^  The  Revised  Statutes 
of  New  York  however  ^require,  that  the  name  of  the  party  shall  be 
subscribed  or  signed  below,  or  at  the  foot  of  the  memorandum ;  what, 
therefore,  under  the  old  statute  was  deemed  to  be  a  sufficient  signing, 
is  not  now  a  comphance  with  the  statute  of  that  State  requiring  a 
subscription.^  It  was  formerly  doubted,  whether  an  agreement  could 
be  specifically  enforced  against  a  defendant,  who  had  signed  it,  when 


1  Charlewood  v.  Duke  of  Bedford,  1  Atk.  K,  497 ;  Anderson  v.  Harold,  10  Ohio, 
399 ;  Bailey  v.  Ogden,  3  Johns.  E.  399. 

2  Per  Ld.  Eldon,  in  2  Bos.  &  Pal.  239 ;  2  M.  &  S.  286.  And  so  if  he  writes  it  in 
pencil.     Merigtt  v.  Clason,  12  Johns.  E.  102  ;  14  lb.  484. 

^  Frost  V.  Deering,  21  Maine,  E.  69. 

4  Sanderson  v.  Jackson,  2  B.  &  P.  238 ;  Allen  v.  Bennet,  3  Taunt.  170;  3  Beav. 
469.  And  the  letter  may  be  sent  to  the  plaintiff,  or  the  acknowledgment  may  be 
contained  in  a  letter  sent  to  a  third  person.  Welford  v.  Beasley,  3  Atk.  503.  And 
see  Dobell  v.  Hutchinson,  3  Ad.  &  EI.  355. 

5  Stokes  V.  Moore,  1  Cox,  219;  Penniman  v.  Hartshorn,  13  Mass.  E.  87,  1  Esp. 
190.     See,  also.  Black  v.  Gompert,  7  Exch.  862. 

6  Knight  V.  Crockford,  1  Esp.  N.  P.  C.  11,  19. 

7  Walford  ;;.  Beasley,  3  Atk.  E.  503 ;  s.  c.  1  Ves.  E.  6. 

8  Davis  &  Brooks  v.  Shields,  26  Wend.  E.  341. 
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it  vas  not  signed  by  the  party  seeking  performance  ;  ^  but  it  seems 
now  to  be  well  understood,  that  it  may  not  only  be  enforced  in  equity, 
but  may  also  be  the  foundation  of  an  action  at  law.^ 


SECTION  III. 

OF  AN   AGREEMENT   FOR  A   LEASE. 

§  37.  It  sometimes  becomes  difficult  to  distmguish,  in  the  form 
of  a  written  instrument,  between  language  importing  an  actual  lease 
and  that  which  amounts  to  no  more  than  an  agreement  for  one. 
This  distinction  is  nevertheless  important  to  both  parties  ;  for  it  may 
happen,  that  what  was  intended  by  the  one  as  an  agreement  for  a 
lease  only,  may  be  construed  into  a  lease,  passing  an  estate  in  the 
land,  and  the  other  may  thereby  avoid  covenants  which  would  have 
been  imposed  upon  him,  if  a  regular  lease  had  been  executed. 
While  its  importance  to  the  lessee  appears  from  the  fact,  that,  on  the 
execution  of  an  actual  lease,  he  acquires  an  interest,  —  an  interesse 
tennini,  —  which,  upon  entry,  vests  the  tenn  in  him ;  but,  by  an 
agreement  only,  he  wiU  acquire  no  legal  interest  in  the  term  or  in 
the  land,  and  cannot  set  it  up  as  a  defence  to"  an  action  of  ejectment 
brought  against  him.  Such  an  agreement  however,  will  operate  as 
a  license  to  enter  upon  the  premises  agreed  to  be  demised ;  and  if 
the  intended  landlord  refuses  to  grant  the  lease,  it  gives  the  proposed 
tenant  a  right  to  file  a  bill  in  equity,  to  enforce  a  specific  performance 
of  the  agreement,  or  to  maintain  an  action  for  damages,  if  any 
damage  has  resulted  from  his  refusal  to  perform  the  agreement.* 
The  difficulty  of  drawing  this  distinction  has  led  to  so  much  litigation 
in  England,  as  to  call  for  an  act  of  parliament,  providing  that  no 
lease  in  writing  of  any  freehold,  copyhold,  or  leasehold  land  shall  be 
valid  as  a  lease,  unless  it  be  made  by  deed ;  but  that  any  agreement 
in  writing,  to  let  any  such  land,  shall  be  valid,  and  take  effect  as  an 
agreement  to  execute  a  lease ;  and  that  the  person  who  may  be  in 


1  Per.  Ld.  Eedesdale,  in  Lawrenson  v.  Butler,  1  Sch.  &  Lef.  13. 

2  Allen  u.  Benuet,  3  Taunt.  R.  176;  2  Ball  &  Beat.  56;  2  Jac.  &  Walk.  427; 
Laythrop  v.  Bryant,  2  Bingh.  N.  C.  735;  b.  c.  3  Scott,  E.  238;  Clason  v.  Bailey,  14 
J.  B.  484;  McCrea  v.  Purmort,  16  Wend.  460;  13  Mass.  E.  87. 

5  Price  V.  Williams,  1  Mees.  &  Wels.  6. 
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possession  of  land,  in  pursuance  of  an  agreement  to  let,  may,  from 
payment  of  rent  or  other  circumstances,  be  construed  to  be  a  tenant 
from  year  to  year.-' 

§  38.  As  the  law  stands  with  us,  the  whole  question  resolves 
itself  Lato  one  of  construction ;  and  an  instrument  is  to  be  considered 
a  lease,  or  only  an  agreement  for  a  lease,  according  to  what  appears 
to  be  the  paramount  intention  of  the  parties,  as  such  intention  may 
be  collected  from  the  whole  tenor  and  effect  of  the  instrument.^  The 
law,  it  is  said,  will  do  violence  to  the  words,  rather  than  break 
through  the  intent  of  the  parties,  by  construing  them  into  a  lease, 
when  the  intention  is  manifestly  otherwise.^  An  express  provision 
that  an  instrument  is  not  to  operate  as  a  lease,  but  only  as  an  agree- 
ment for  one,  shows  clearly  the  intention  of  the  parties,  notwithstand- 
ing any  inference  which  might  be  drawn  from  other  clauses  in  the 
same  instrument ;  *  but  the  mere  use  of  the  word  agreement  will  not, 
of  itself,  make  an  instrument  such,  if  the  intention  is  manifestly 
otherwise.^ 

§  39.  Words  of  present  demise,  as  doth  let,  agrees  to  let,  agrees  to 
pay  for,  doth  demise,  shall  enjoy,  or  the  hke,  will  generally  make  an 
actual  lease,  particularly  if  no  future  or  more  formal  document  ap- 
pears to  be  contemplated ;  and  especially  if  possession  is  taken  under 
it.^  But  the  use  of  such  words,  however  strong,  wUl  not  constitute 
the  instrument  a  lease,  if  it  can  be  clearly  inferred  from  the  rest  of  the 
paper  that  the  parties  had  it  in  contemplation  to  enter  into  a  future  lease.'' 
Thus  an  instrument  containing  words  of  present  demise,  but  in  which 
was  inserted  an  agreement,  on  the  part  of  the  owner,  to  make  altera^ 
tions  and  improvements,  and  by  the  other  party  to  take  a  lease,  when 
the  premises  should  be  so  altered  and  unproved,  was  held  to  be  only 


1  Stat.  7  &  8  Vict.  c.  76,  §  4. 

2  Goodlittle  v.  Way,  1  Term  R.  735  ;  State  v.  Page,  1  Spear,  E.  408. 
s  Hallett  V.  Wylie,  3  Johns.  R.  44-383;  5  Ibid.  74-424;  2  Black.  973. 
*  Perring  v.  Broolse,  1  M.  &  R.  .'510;  7  Car.  &.  P.  360. 

6  John  y.  Jenkins,  1  Cr.  &  M.  233  ;  3  Tyr.  177  ;  14  Ves.  R.  156. 

«  Averill  v.  Taylor,  4  Selden,  R.  44 ;  Baxter  v.  Brown,  2  W.  BI.  973 ;  Stainforth  v. 
Fox,  9  Bing.  590;  3  C.  &  P.  441 ;  Doe  v.  Groves,  15  East,  E.  244;  Jenkins  v.  El- 
dridge,  3  Story,  E.  325. 

'  Jackson  v.  Moncrief,  5  Wend.  R.  26 ;  Jackson  u.  Myers,  3  Johns.  R.  388 ;  Tem- 
pest V.  Rawling,  13  East,  E.  18;  Fenner  v.  Hepburn,  2  Y.  &  C.  159. 
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an  agreement  for  a  lease.^  So  a  paper  containing  words  of  present 
demise,  with  an  agreement  that  the  lessee  shall  take  possession  imme- 
diately, and  that  a  lease  shall  be  subsequently  executed,  operates  only 
as  an  agreement  for  a  lease.^ 

§  40.  Other  illustrations  of  this  principle  are  as  follows :  a  man 
agreed  that  another  should  enjoy  the  mills,  &c.,  and  engaged  to  give 
him  a  lease  for  a  certain  time  and  at  a  certain  rent ;  and,  by  another 
part  of  the  same  agreement,  an  additional  piece  of  land  was  to  be  pur- 
chased by  the  former  and  added  to  the  land  demised ;  it  was  held, 
that  this  amounted  only  to  an  agreement  for  a  lease. ^  An  agreement 
in  these  words :  "  It  is  hereby  agreed,  by  and  between  A.  and  B., 
that  A.  will  let  to  B.  the  use  of  the  county  house  in  L. ;  and  B. 
agrees  to  pay  therefor  the  smn  of  $760  annually,  provided  a  majority 
of  the  county  court  will  agree  thereto,"  is  only  an  agreement  to  lease 
on  a  precedent  condition.*  So  where  the  words  of  an  agreement  were, 
that  A.  shall  hold  and  enjoy,  and,  in  a  subsequent  part,  the  grantor 
engaged  to  give  him  a  lease ;  the  court  held,  that  although  the  words 
shall  enjoy  might  constitute  a  present  demise,  yet  they  were  qualified, 
by  the  subsequent  engagement,  iato  an  agreement  for  a  future  lease.^ 
And  a  written  authority  from  one  to  another  to  give  a  lease  to  a  third 
person,  on  terms  previously  offered  in  writing  by  such  third  person,  is 
not  in  itself  a  lease.'' 

§  41.  Where  an  instrument  has  contaiaed  a  clause,  to  the  effect 
that  it  should  be  binding  until  a  lease  is  executed,  it  has  been  gener- 


1  Jackson  dem.  Buckley  v.  Delacroix,  2  Wend.  K.  433;  12  East,  K.  168;  Cooley 
V.  Streetan,  3  D.  &  R.  522. 

^  Goodlittle  v.  Way,  supra,  3  Taunt.  R.  65.  Where  the  relation  of  the  parties  be- 
tween the  execution  of  the  agreement,  and  the  execution  of  the  lease,  cannot  be  any 
other  than  that  of  landlord  and  tenant,  it  is  held  to  be  a  present  demise.  Curling  v. 
Mills,  46  C.  L.  &  Eq.  R.  173 ;  6  M.  &  G.  173.  Though  an  agreement  contains  a  stip- 
ulation for  a  future  lease,  and  no  precise  day  is  fixed  from  which  rent  is  to  commence, 
still  if  it  contains  words  of  present  demise,  and  the  party  is  let  into  possession,  it  oper- 
ates as  a  lease.  Pierson  v.  Ries,  8  Bing.  178;  Pearce  v.  Cheslyn,  4  A.  &  E.  225; 
Chapman  v.  Buck,  4  B.  N.  C.  187. 

s  5  Term  R,  163;  12  East,  R.  247;  Dunk  v.  Hunter,  5  B.  &  A.  322;  Clayton  v. 
Burtenshaw,  5  B.  &  Cr.  41. 

*  Baell  V.  Cook,  4  Conn.  R.  238. 

"^  Doe  dem.  Jackson  v.  Ashburner,  5  Term  R.  163 ;  3  Dow.  &  Ry.  522 ;  2  Bam.  & 
Cr.  273 ;  Philips  v.  Hartley,  3  C.  &  P.  121. 

«  Davis  V.  Thompson,  1  Shep.  R.  209. 


CH.  I.J  OP  AN  AGREEMENT  FOE  A  LEASE.  27 

ally  construed  to  be  an  actual  lease.  So  the  words,  A.  hath  and  hy 
these  presents  doth  demise,  create  a  present  interest ;  and  a  subse- 
quent agreement,  to  give  a  more  formal  lease,  contained  in  the  same 
instrument,  was  held  to  be  only  in  the  nature  of  a  covenant  for  fur- 
ther assurance.^  And  where  the  instrument  was  as  follows :  "  A. 
agrees  to  let,  and  B.  to  take,  for  the  term  of  sixty-one  years ;  and,  in 
consideration^ of  a  lease  to  be  granted  by  A.  for  the  said  term,  B. 
agrees  to  expend  £2,000  in  building,  &c. ;  A.  to  grant  a  lease  as 
soon  as  the  houses  are  covered  in ;  this  agreement  to  be  considered 
binding,  until  one  fuUy  prepared  can  be  procured ; "  the  court  held 
it  to  be  a  lease,  considering  it  to  have  been  the  intention  of  the  par- 
ties that  the  tenant,  who  was  to  expend  so  much  capital  upon  the 
premises,  should  have  a  present  interest  in  the  term,  although,  when 
a  certain  progress  was  made  in  the  building,  a  more  formal  lease  was 
to  be  executed,  in  which,  perhaps,  the  premises  might  be  more  par- 
ticularly described,  for  the  convenience  of  underletting  or  assigning ; 
and  that  the  stipulation  for  a  future  lease  did  not,  of  itself,  indicate  an 
intention  that  the  instrument  should  not  operate  as  a  present  demise, 
but  merely  that  a  more  formal  instrument  should  thereafter  be  exe- 
cuted to  efifect  the  same  thing,  as  being  more  satisfactory  than  the 
present  instrument.^  But  generally,  if  there  are  words  of  present 
demise,  without  any  thing  to  indicate  that  the  parties  contemplate  a 
further  assurance,  it  is  a  lease.^ 

§  42.  Certaiaty  as  to  the  time  when  the  term  is  to  commence,  its 
duration,  and  the  amount  of  rent  to  be  paid,  is  usually  necessary  to 
make  an  instrument  operate  as  a  present  demise  ;  *  while  an  imcer- 
tainty  ia  these  particulars  wiU  generally  induce  the  courts  to  construe 
it  as  a  mere  agreement.^  Thus  where  A.  agreed  "  to  let  premises 
to  B.  on  lease,  with  a  purchasing  clause,  for  twenty-one  years,  at 


1  Jackson  v.  Keisselbrach,  10  Johns.  K.  436 ;  Barry  v.  Nugent,  5  Term  R.  176 ;  9 
Ad.  &  El.  644 ;  4  M.  &  W.  704. 

2  Poole  V.  Bentley,  12  East,  R.  168;  2  Black.  R.  973;  6  East,  E.  580;  3  N.  &  M. 
137  ;  Doe  dem.  Walker  v.  Groves,  15  East,  244;  Pinero  v.  Judson,  6  Bing.  206. 

8  Hallett  V.  Wylie,  3  Johns.  B.  44;  Thornton  v.  Payne,  5  Ibid.  74;  Mickle  v.  Ex'r 
of  Wood,  5  Rand.  E.  571. 

*  Wright  V.  Trevesant,  3  C.  &  P.  441 ;  8  Bing.  178 ;  3  N.  &  M.  137;  5  B.  &  A. 
322;  5  B.  &  C.  41 ;  Clayton  v.  Burtenshaw,  7  D.  &  E.  800;  5  B.  &  C.  41 ;  1  Cr. 
&  M.  227  ;  3  Tyr.  170. 

6  Alderman  v.  Neate,  4  M.  &  W.  704;  8  Bing.  178;  9  Ad.  &  El.  644. 
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£63  per  year,"  B.  to  enter  at  any  time  on  or  before  a  particular 
day  ;  it  was  held  to  amount  to  an  agreement  only,  the  court  saying 
there  were  no  words  of  demise,  that  the  commencement  of  the 
tenancy  was  left  uncertain,  and  that  the  words,  as  to  purchasing, 
showed  that  the  letting  was  to  be  by  a  particular  instrument,  contain- 
ing such  a  clause. 1  The  courts  will  sometimes,  also,  look  at  the 
contemporaneous  acts  of  the  parties,  to  assist  in  the  construction  of 
ambiguous  words  in  an  agreement.^  So,  strong  circumstances  of 
inconvenience  may  indicate  the  intention  of  the  parties  to  be,  that  it 
shall  be  only  an  agreement ;  as  that  a  forfeiture  will  be  incurred  ;  ^ 
or  a  stipulation,  that  out  of  the  rent  mentioned  a  proportionate 
abatement  should  be  made,  in  respect  of  certain  excepted  premises, 
with  a  further  stipulation,  that  the  tenant  shall  hold  under  all  the 
usual  covenants,  for  it  may  be  disputed  what  ai-e  usual  covenants.* 
Notwithstanding  such  a  clause,  however,  an  instrument  may  still  be 
sufficiently  certain  to  become  a  lease.^ 

§  43.  From  a  consideration  of  the  cases,  we  may  draw  another 
rule,  that  if  an  instrument,  professing  to  be  an  agreement  for  a 
lease,  is  in  itself  a  transfer  of  possession,  whether  immediate  or  in 
futuro,  it  is  a  lease,  although  it  contains  a  stipulation  for  executing  a 
subsequent  lease.  But  if  the  words  do  not  import  immediate  pos- 
session, or  some  act  is  to  be  done  prior  to  the  entry  of  the  tenant,  the 
inference  will  be,  that  the  instrument  was  not  intended  for  a  lease, 
but  only  as  an  executory  contract.  If,  however,  the  intention  of  the 
parties  is  sufficiently  explicit,  it  makes  no  difference  whether  the 
words  run  in  the  form  of  a  license,  a  covenant  or  an  agreement.^ 

§  44.  It  is  desirable  that  an  agreement  for  a  lease  should  contain  a 
minute  of  all  the  covenants  and  conditions  that  are  to  be  entered  into 
by  either  party,  in  order  to  avoid  disputes  as  to  what  covenants  the 
landlord  is  entitled  to  claim.     Thus,  if  it  is  intended  that  the  tentot 


1  Dunk  V.  Hunter,  5  B.  &  A.  322-1042. 

2  Doe  V.  Ries,  8  Bingh.  181  ;  1  M.  &  S.  264;  4  Bing.  N.  C.  195. 

3  Tenny  v.  Childs,  2  M.  &  S.  225. 

*  Morgan  v.  Bissell,  3  Taunt.  R.  65;  13  East,  R.  18;  Morgan  v.  Powell,  8  Scott, 
N.  R.  687,  700. 

5  Doe  V.  Benjamin,  1  Per.  &  Dav.  440 ;  9  A.  &  E.  644 ;  4  M.  &  Wels.  704. 

«  Wilkinson  v.  Hall,  32  C.  L.  &  Eq.  R.  238 ;  3  B.  N.  C.  508 ;  Curling  v.  Mills,  6 
M.  &  G.  173. 
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shall  pay  taxes  or  assessments,  rebuild  the  premises  in  case  of  fire,  or 
keep  them  insured,  or  that  he  shall  not  underlet  or  assign  without  the 
landlord's  consent,  it  should  be  stipulated  in  the  agreement,  that 
proper  clauses  for  such  objects  shall  be  contained  in  the  lease  ; 
because  these  things  cannot  be  insisted  upon  afterwards,  unless  they 
are  expressly  bargained  for.  No  verbal  explanations  will  be  per- 
mitted to  vary  an  agreement  in  writing  ;  for  all  negotiations  between 
the  parties,  prior  to  or  contemporaneous  with  the  execution  of  an 
instrument,  are  merged  in  it,  and  cannot  be  reconsidered. ^  If  an 
agreement  is  silent  as  to  what  covenants  are  to  be  contained  in  the 
lease,  and  expresses  only  that  it  is  to  contain  the  usual  covenants  ; 
it  means  only  such  as  may  be  exacted,  independent  of  positive  stipu- 
lation, and  such  as  are  incident  to  the  nature  of  the  contract ;  and 
are  therefore  to  be  presumed  to  have  been  within  the  contemplation 
of  both  parties,  in  order  to  secure  the  full  effect  of  the  agreement. 
These  words,  however,  are  quite  immaterial ;  for,  in  every  such 
agreement,  it  is  imphed  that  there  shall  be  usual  and  proper  cove- 
nants.^ 

§  45.  What  are  to  be  deemed  usual  covenants  will  generally 
depend  upon  circumstances  ;  often  upon  the  custom,  or  usage  in  that 
respect,  in  the  section  of  the  country  where  the  premises  are  situated ; 
sometimes  upon  the  nature  of  the  property  itself;  but,  in  every  case, 
it  is  properly  a  question  of  fact  for  a  jury  to  determine,  and  not  one 
of  law.^  Thus  it  has  been  held,  that  a  lessor  cannot,  as  a  matter  of 
right,  demand  a  covenant  of  the  lessee  not  to  assign  or  underlet 


1  Pattison  v.  Hull,  9  Cow.  K.  747 ;  Propert  v.  Parker,  3  Mylne  &  K.  280. 

2  Wilkins  v.  Fry,  1  Merlv.  R.  263 ;  2  Swanst.  E.  249.  A  contract  for  a  lease, 
though  in  one  case,  in  the  Exchequer,  it  was  held  to  embrace  a  covenant  not  to 
underlet  or  assign,  —  Folkingham  v.  Croft,  3  Anst.  709,  —  has  repeatedly  received  a 
different  construction  in  the  Court  of  Chancery;  Church  v.  Brown,  15  Ves.  264,  271 ; 
3  Bro.  632 ;  while  in  other  cases  it  has  been  considered  a  proper  subject  for  reference 
and  inquiry.    Jones  v.  Jones,  12  Ves.  190  ;  Boardman  v.  Mostyn,  6  Ves.  471. 

'  Bennet  v.  Womack,  3  Car.  &  P.  96.  In  this  case  there  was  a  contract  for  an 
assignment  of  the  lease  of  a  public  house,  which  was  described  as  holden  at  a  certain 
net  rent,  upon  usual  and  common  covenants.  The  lease  contained  a  covenant  by  the 
tenant,  to  pay  land-tax,  sewer's  rate,  and  all  other  taxes,  and  a  proviso  for  reentry, 
if  any  business  but  that  of  a  victualler  should  be  carried  on  in  the  house.  It  was 
proved,  that  a  considerable  majority  of  public-house  leases,  contained  such  a  proviso  ; 
and  the  court  held,  that  the  covenant  was  a  common  one  in  i  lease  reserving  a  net 
rent,  and  that  the  proviso  was  also  usual  and  common. 

3* 
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■ffitliout  license  ;  ^  or  not  to  carry  on  a  particular  trade  or  business 
on  the  premises  ;  ^  or  to  keep  them  insured,  or  to  pay  taxes. ^  Nor 
on  the  other  hand  is  it  usual  for  a  lessor  to  covenant  to  rebuild  the 
demised  premises  in  case  of  fire,  with  a  stipulation  that  the  rent  shall 
cease  on  his  failure  to  do  so.*  But  a  covenant  for  the  lessee's  quiet 
enjoyment,  without  interruption  by  the  lessor,  or  persons  claiming 
under  him,  is  usual  in  all  cases,  as  incidental  to  every  lease. 

§  46.  The  mere  signing  of  an  agreement  does  not,  as  we  have  seen, 
estabhsh  the  relation  of  landlord  and  tenant,  although  it  creates  a 
right  of  action  for  damages  for  a  breach  of  the  contract,  or  for  a  spe- 
cific performance  of  it.  And,  although  an  agreement  between  an 
intended  lessor  and  lessee  may  amount  to  a  present  demise,  yet  if, 
upon  the  face  of  it,  a  further  instrument  appears  to  be  necessary  to 
carry  the  intention  of  the  parties  into  execution,  equity  will  decree  a 
specific  performance  of  the  agreement  in  that  particular.^  But,  to 
caU  this  branch  of  equitable  jurisprudence  into  operation,  the  terms 
and  conditions  of  the  intended  lease  must  either  be  actually  expressed, 
or  fairly  to  be  inferred  ;  for,  if  any  material  portion  of  the  terms  be 
omitted  or  left  in  doubt,  the  court  wUl  regard  the  transaction  as  im- 
perfect, and  resting  in  treaty  only.®  As  where  a  tenant  in  possession 
proposed  to  pay  an  increased  rent,  a  bill  for  a  specific  execution  of 
the  proposal  was  dismissed,  because  the  period  when  the  increased 
rent  should  commence  was  not  agreed  upon ;  and  the  same  thing  has 
been  done  in  other  cases,  where  no  mention  was  made  of  the  terms 
of  the  proposed  lease.''  But  where  an  agreement,  uncertain  in  itself, 
refers  to  another  written  instrument,  or  to  a  plan  forming  part  of  the 
contract,  parol  evidence  is  admissible  to  identify  the  writing  or  the 
plan ;  though  if  such  evidence  be  not  clear  and  satisfactory,  specific 
performance  of  such  an  agreement  will  be  refused.^ 


1  Church  V.  Brown,  15  Ves.  K.  258. 

2  Van  V.  Corp,  3  Myl.  &  K.  269  ;  Ibid.  280-282. 

s  Bennet  v.  Woraack,  7  Bar.  &  Cr.  627  ;  s.  o.  1  Man.  &  Ey.  644. 

*  Doe  dem.  Ellis  v.  Sandham,  1  Term  E.  705 ;  3  Swanst.  E.  685. 

6  Fennor  y.  Hepburn,  2  Yo.  &  Col.  N.  C.  V.  C.  159. 

"  Gordon  v.  Trevelyan,  1  Pri.  64 ;  Verlander  v.  Codd,  1  Turn.  &  Euss.  352 ;  1  Yo. 
&  Col.  82,  441. 

'  Lord  Ormond  v.  Anderson,  2  Ball  &  Beat.  363 ;  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
22-128. 

8  Hodges  V.  Horsefall,  1  Euss.  &  Mylne,  116 ;  1  Sch.  &  Lef.  33. 
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§  47.  In  seeking  a  specific  perfonnance,  the  plaintiff  must  not  only 
make  it  appear  that  he  is  endeavoring  to  enforce  a  fair  and  reasona- 
ble contract,  but  must  show  that  his  own  conduct,  in  reference  to  it, 
has  been  fair,  and  free  from  suspicion ;  for  if  there  be  a  reasonable 
doubt  thrown  upon  the  transaction,  he  will  be  left  to  his  legal  remedy 
for  the  non-performance  of  the  contract.^  Thus,  where  a  party  acted 
as  if  he  had  abandoned  his  contract  to  take  a  lease,  his  bill  for  specific 
performance  was  dismissed.^  Nor  wiU  an  agreement  to  grant  a  lease 
be  executed  in  favor  of  a  tenant  on  evidence  of  his  having  been  guilty 
of  fraud,  or  felony ;  or  on  proof  of  his  insolvency  or  commission  of 
waste ;  or  that  there  was  a  want  of  good  husbandry,  whilst  holding 
under  an  agreement  for  a  lease.^ 

§  48.  The  court  will  not  compel  the  acceptance  of  a  lease,  unless 
the  party  seeking  the  specific  performance  is  able  to  perform  the  con- 
tract on  his  part,  by  granting  a  secure  lease  for  the  term  agreed  upon ; 
and  the  offer  of  pecuniary  compensation,  in  case  of  eviction,  will  not 
alter  the  case,  because  such  indemnity  cannot  extend  to  the  specific 
subject  of  the  contract,  which  is  the  possession  and  occupation  of  the 
premises.*  But  where  a  man  contracts  for  the  lease  of  an  estate, 
when  he  is  not  entitled  to  part  of  it,  the  contract  may  be  enforced  by 
the  lessee,  as  to  the  part  of  which  the  grantor  is  owner.^  An  agree- 
ment, however,  by  a  person  out  of  possession,  to  grant  a  present  lease 
to  a  party,  who  is  apprised  that  he  cannot  obtain  possession  of  it  ex- 
cept by  a  suit,  wiU  not  be  enforced ;  for  it  is  a  contract  for  a  lawsuit, 
which  is  not  a  lawful  subject  of  contract,  and  is  not,  therefore,  an 
agreement  for  a  lease. ^ 

§  49.  As  a  general  rule,  the  specific  performance  of  an  agreement 
win  only  be  ordered  when  it  is  in  writing,  and  conforms  to  the  statute 
in  all  other  respects ;  but  it  may  be  decreed,  although  not  in  writing, 
where  it  is  fuUy  set  forth  in  the  bill  and  confessed  by  the  answer ;  ^ 

1  Flood  V.  Finlay,  2  Ball  &  Beat.  16-58;  Harris  v.  Kemble,  1  Sim,  111. 

2  Garrett  v.  The  Earl  of  Beesborough,  2  Dru.  &  Wal.  441. 

8  "Willingham  v.  Joyce,  3  Ves.  R.  168;  Brock  v.  Hewitt,  3  Ves.  E.  253;  Buckland 
V.  Hall,  8  Ves.  E.  92;  17  Ibid.  313;  1  Mylne  &  K.  312;  Hill  v.  Barclay,  18  Ves. 
E.  63. 

*  Fildes  V.  Hooker,  2  Meri.  424;  s.  c.  3  Madd.  193. 

5  O'Kourke  v.  Percival,  2  Ball  &  Beat.  64. 

8  Bagley  v.  Tyrrell,  2  Ball  &  Beat.  358. 

'  Attorney-General  v.  Sitwell,  1  Yo.  &  Col.  E.  583  ;  1  Ves.  E.  221. 
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or  where  it  has  been  partly  carried  into  execution,  by  the  performance 
of  such  acts  as  clearly  appear  to  have  been  done  with  a  view  to  the 
agreement  being  fully  performed,  or  under  such  circumstances  as 
would  manifestly  operate  as  a  fraud  upon  the  other  party  unless  the 
agreement  should  be  fully  performed. ^  And,  in  all  cases,  a  plaintiff 
is  expected  to  exercise  due  dihgence  and  activity  in  enforcing  his 
claims ;  for  an  apphcation  of  this  kind,  being  addressed  to  the  dis- 
cretion of  the  court,  will  not  be  entertained  in  favor  of  a  person 
who  has  long  slept  on  his  rights,  or  acquiesced  in  a  title  and  pos- 
session adverse  to  his  claim.^  And  whether  the  laches  consisted  in 
not  prosecuting,  or  ia  not  commencing  a  suit,  is  immaterial.  But  the 
doctrine  of  laches  does  not  apply  to  a  contract  in  part  executed,  by 
the  party's  having  been  in  the  enjoyment  of  the  benefits  given  him  by 
the  contract.^ 


1  Ante,  ^  33,  34. 

"■  Moore  v.  Blake,  1  Ball  &  Beat.  62 ;  3  Madd.  R.  440. 

'  Clarke  v.  Moore,  1  Jo.  &  La.  Tou.  723.  If  a  person  has  agreed  to  execute  a  lease, 
or  other  deed,  by  a  certain  day,  he  is  not  in  default  until  the  party  who  is  to  receive  it, 
being  entitled  thereto,  has  demanded  it.  In  England,  the  party  entitled  to  a  deed  is 
bound  to  have  it  drawn,  and  presented  for  execution ;  but  our  law  has  not  gone  so  far. 
The  party  who  is  to  give  the  deed  should  have  it  drawn  at  his  own  expense,  execute 
it,  and  hold  it  ready  for  delivery  when  called  for.  The  lessee  may,  of  course,  if  he 
thinks  proper,  prepare  the  deed  and  tender  it  for  execution.  Carpenter  v.  Brown,  6 
Barb.  R.  149,  overruling  the  cases  of  Connelly  v.  Pierce,  7  Wend.  R.  129 ;  Fuller  v. 
Hubbard,  6  Cow.  1. 
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CHAPTER    II. 

OF  THE  DIFFERENT   SPECIES   OF  TENANCY. 


SECTION  I. 

LEASES    FOE    LIFE. 

^  50.  We  have  already  noticed  a  material  difference  between 
leases  for  years  and  leases  for  a  life  or  lives,  in  that  the  latter  confer 
a  freehold  ;  while  the  former  without  respect  to  their  periods  of 
duration,  amount  to  no  more  than  a  mere  chattel  interest.  More 
important  distinctions  are,  that  an  estate  for  hfe  cannot  be  made  to 
commence  infwturo,  nor  can  it  be  created  by  parol ;  while  a  tenant 
for  life,  or  his  representatives,  has  a  right  to  the  emblements,  that  is, 
to  such  products  of  the  soil,  as  do  not  mature  during  his  term  and 
which  he  may  remove  after  the  determination  of  his  tenancy.  Other 
incidents  of  this  estate,  so  far  as  they  are  applicable  to  our  subject, 
and  the  various  particulars  by  which  the  law  distinguishes  freehold 
,  iaterests  from  chattels  real,  will  be  noted  from  time  to  time,  as  we 
proceed. 


*) 


§  51.  An  estate  for  life  may  be  created,  either  by  express  limita- 
tion, or  by  a  grant  in  general  terms.  For  where  a  grant  is  made  by 
tenant  in  fee  to  a  man,  or  to  a  man  and  his  assigns  without  any 
limitation  in  point  of  time,  this  wiU  be  considered  to  be  an  estate  for 
life,  and  will  continue  for  the  life  of  the  grantee  only,  and  not  for  that 
of  the  grantor,  or  any  other  person. '  A  grant  may  also  be  made  to 
one  or  more  persons,  to  endure  for  their  joint  hves,  or  the  life  of  the 
survivor,  as  well  as  for  the  hfe  of  a  stranger.  When  it  is  intended 
that  a  lease  to  two  or  more  persons  shall  determine  on  the  life  of 
either,  the  grant  should  be  for  and  during  their  joint  lives.     If  the 

1  Co.  Lit.  42  a. 
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interest  is  to  continue  to  tlie  survivor,  it  is  sufficient  to  grant  it 
generally  for  their  lives,  without  inserting  words  of  survivorship  ; 
and,  on  the  death  of  either,  the  entire  estate  will  survive  to  the  other. 
But  if  the  lease  be  granted  for  a  certam  term  of  years,  if  the  lessees 
shall  so  long  live,  the  interest  wiU  determine  with  the  death  of  one. 

§  52.  "Where  a  grant  is  made,  subject  to  be  defeated  by  a  par- 
ticular event,  provided  there  is  no  limitation  La  poiat  of  time,  it  will 
be  ab  initio  a  grant  of  an  estate  for  life,  as  much  as  if  no  such  event 
had  been  in  contemplation.  .  As  if  a  grant  be  made  to  a  man  so  long 
as  he  shall  inhabit,  or  to  a  woman  during  her  widowhood  ;  as  there 
is  no  certainty  that  the  estate  will  be  put  an  end  to  by  the  change  of 
habitation,  or  by  the  marriage  of  the  respective  lessees,  the  estate  is 
as  perfect  an  estate  for  life,  until  such  an  event  takes  place,  as  if  it 
had  been  granted  absolutely.^  And  in  a  case  where  the  plaintiflF 
agreed  to  pay  the  defendant  one  hundred  pounds  per  annum  during 
the  defendant's  hfe,  for  which  the  plamtiff  was  to  have  the  defendant's 
land  and  negroes ;  the  court  held  it  to  be  substantially  a  lease  for 
the  life  of  the  defendant,  and  not  a  sale,  as  was  contended.^ 

§  53.  Tenants  for  hfe  may  make  under-leases,  which  will  possess 
all  the  rights  and  privileges  incident  to  the  original  estates  ;  subject 
of  course  to  be  defeated,  by  the  death  of  the  person,  upon  whose 
life  the  first  estate  depends.  And  if  the  original  estate  determines 
by  the  death  of  the  tenant  for  hfe,  before  the  day  of  payment  of 
rent  from  the  under-tenant,  the  personal  representatives  of  the 
tenant  for  hfe  are  entitled  to  recover  from  the  under-tenant  the 
whole  or  a  proportional  part  of  the  rent  in  arrear.^  The  under- 
tenant is  also  entitled  to  emblements,  and  to  the  possession  of  the 
premises  so  far  as  it  may  be  necessary  to  preserve  and  gather  the 
crop.*  But  a  tenant  for  hfe  who  continues  in  possession,  without  the 
consent  of  the  owner,  after  the  determination  of  the  life  estate,  is  no 
longer  a  tenant  in  any  sense ;  he  is  a  mere  trespasser ;  and  an 
action  of  ejectment  wiU  lie  against  him,  without  any  previous  notice 
to  quit.^ 


1  Co.  Lit.  42  a;  Com.  Land.  &  Ten.  4. 

^  Mickie  v.  Ex'rs  of  Wood,  5  Rand.  E.  574 ;  Newton  c.  Wilson,  Hen.  &  Munf. 
470;  Maverick  v.  Gibbs,  3  McCord,  R.  2U. 
»  1  E.  S.  747,  5  22  ;  11  Geo.  2,  u.  19. 
'  Evans  V.  Briscoe,  4  Har.  &  Johns.  139. 
^  Livingston  v.  Tanner,  4  Kern.  R.  64. 
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SECTION  II. 

LEASES  FOR  TEARS,  AND  FROM  YEAR  TO  YEAR. 

§  54.  Leases  may  be  granted,  in  express  terms,  for  one  or  more 
years,  or  for  any  part  of  a  year,  and  in  either  case,  the  lessee  will 
be  treated  and  is  usually  called  a  tenant  for  years.  The  ordinary 
mode  of  leasing  is  for  a  certain  specified  term  of  years  ;  but  if  no 
particular  period  is  hmited  for  the  duration  of  a  tenancy,  it  becomes 
a  tenancy  from  year  to  year.  This  species  of  lease,  -where  no  certain 
time  is  mentioned,  according  to  the  strictness  of  the  ancient  law, 
continued  during  the  pleasure  of  the  parties  only,  and  might  have 
been  put  an  end  to  at  any  time,  by  either  party  ;  the  lessee,  in  such 
case,  being  called  and  in  fact  being,  a  tenant  at  will.  But  it  was 
early  determined,  upon  principles  of  justice  and  sound  policy,  that 
estates  at  wiU  were  equally  at  the  will  of  both  parties,  and  neither 
of  them  was  permitted  to  exercise  his  pleasure  contrary  to  equity 
and  good  faith.  The  lessor  could  not  therefore  determine  the  estate 
after  the  tenant  had  sown,  and  before  he  had  reaped,  so  as  to 
prevent  the  necessary  egress  and  regress  to  take  away  the  emble- 
ments ;  ^  nor  could  the  tenant,  before  the  period  for  the  payment  of 
rent  arrived,  determine  the  estate  so  as  to  deprive  the  landlord  of  his 
rent.2 

§  55.  Since  the  time  of  the  Year  Books,  however,  a  general  occu- 
pation has  been  held  to  be  an  occupation  from  year  to  year,  and  such 
a  tenant  cannot  be  turned  out  of  possession  without  reasonable  notice 
to  quit.^  And  such  tenancy  is  not  now  determinable,  even  at  the  end 
of  the  current  year,  unless  a  regular  notice  to  quit  is  served  by  the 
party,  intending  to  dissolve  the  tenancy,  upon  the  other ;  and,  there- 
fore, unless  such  n(?tice  is  regularly  given,  a  tenancy  of  this  description 
will  run  on  from  year  to  year,  until  some  event  happens,  which,  in 
contemplation  of  law,  will  destroy  it.*    This  rule  apphes  to  the  tenant 

1  Jackson  v.  Bradt,  2  Caines,  E.  169. 

2  Kighly  V.  Bulkley,  1  Sid.  348. 

3  Jackson  v.  Bryan,  1  Johns.  R.  322 ;  9  Ibid.  267 ;  8  East,  165. 

*  Eowan  v.  Lyttle,  11  Wend.  R.  616;  Jackson  v.  Salmon,  4  Wend.  E.  327;  Jack- 
son V.  Aldrich,  13  Johns.  R.  109 ;  Eight  v.  Darby,  1  Term  R.  162 ;  Clayton  v.  Blakely, 
8  Term  R.  3. 
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as  well  as  to  the  landlord,  and  in  general,  therefore,  if  a  man  takes, 
possession  of  premises,  he  is  bound  to  retain  them  for  the  current 
year ;  for  until  then  the  proper  notice  cannot  have  expired.  Even 
if  he  gives  up  the  premises  to  an  under-tenant,  the  landlord  may  stiU 
look  to  him  for  the  rent  of  that  year,  unless  the  landlord  accepts  the 
incoming  tenant ;  for  if  he  receives  rent  from  the  new  tenant,  he  wiU 
be  deemed  to  have  made  his  election  to  accept  him  as  tenant.^ 

§  56.  A  person,  also,  who  holds  as  tenant  at  wHl,  or  by  sufferance, 
on  payment  of  rent,  which  is  accepted  as  such  by  the  owner,  becomes  a 
tenant  from  year  to  year ;  but  without  such  payment,  or  an  agreement 
to  pay,  and  in  the  absence  of  any  other  circumstance  denotuig  the 
intention  of  the  parties  to  consider  it  otherwise,  it  would  seem  that  the 
tenancy  at  will  continues  to  subsist.^  For  where  three  persons  entered 
under  a  lease  for  seven  years,  which  was  not  signed  by  the  lessor,  and, 
therefore,  invalid  under  the  statute  of  frauds,  and  payments  of  rent 
were  made,  but  not  shown  to  be  with  the  ^ssent  of  one  of  the  three ; 
it  was  held  that,  as  against  her,  there  was  no  evidence  of  a  tenancy 
from  year  to  year,  inasmuch  as  she  had  not  resided  a  year  on  the 
premises ;  the  court  declaring  that,  under  the  original  contract,  no 
demise  could  be  created,  but  a  mere  tenancy  at  will ;  and  that,  in 
order  to  constitute  a  new  tenancy,  it  must  be  shown  that  all  the  par- 
ties agreed  to  vary  it  by  a  new  contract,  for  a  tenancy  from  year  to 
year.^ 

§  57.  A  demise,  by  a  tenant  from  year  to  year  to  an  under-tenant, 
is,  in  legal  contemplation,  a  tenancy  from  year  to  year,  during  the 
continuance  of  the  original  demise  to  the  intermediate  landlord.*  But 
where  there  was  an  agreement  to  become  tenant  at  a  certain  rent  per 
quarter,  a,nd  to  find  security  for  paying  one  quarter's  rent  in  advance, 
as  long  as  the  tenancy  lasted ;  it  was  held  to  be  a  quarterly  tenancy, 
and  not  one  from  year  to  year.^  The  result  is  the  same  if  a  party 
has  been  put  into  possession  pending  a  treaty  for  a  purchase  or  a 

1  Den  V.  Mcintosh,  4  Iredell,  291 ;  8  Car,  &  P.  729. 

^  liowan  V.  Ljttle,  supra;  Nichols  o.  Williams,  8  Cow.  R.  13;  Mann  v.  LoTej6y, 
E.  &  M.  355  ;  Doe  v.  Walter,  7  Term  R.  478 ;  5  Bingh.  R.  485 ;  7  Ibid.  458 ;  Lesley 
ti.  Randolph,  4  Raw.  123 ;  Drake  v.  Newton,  3  Zabr.  111. 

»  Doidge  V.  Bowers,  2  Mees.  &  Welsh.  365 ;  1  Wils.  R.  175  ;  4  Term  R.  680. 

*  Pike  V.  Evans,  4  M.  &  R.  661  ;  9  B.  &  C.  909. 

■■■  Wiliiinson  v.  Hall,  4  Scott,  301 ;  3  Bing.  N.  C.  508. 
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lease ;  or  under  a  lease  or  an  agreement  for  one  -ffliicli  is  void.^  .  And 
in  general,  whenever  the  original  entry  was  lawful,  and  it  subse- 
quently becomes  unlawful  by  breaking  off  the  negotiation  or  other- 
wise, the  tenancy,  though  strictly  at  will,  is,  for  all  purposes  of  notice 
to  quit,  a  tenancy  from  year  to  year,'-*  and  entitles  a  landlord  to  sue 
for  rent  upon  a  quantum  valebat,  although  no  distress  can  be  made.^ 

§  68.  Where  the  landlord  suffers  the  tenant  to  remain  in  possession 
after  the  expiration  of  the  original  tenancy,  receives  rent,  and  thereby 
estabhshes  a  new  tenancy,  the  law  presumes  the  holding  to  be  upon 
the  terms  of  the  original  demise,  subject  to  the  same  rent,  and  to  all 
the  covenants  contaiued  in, the  original  lease,  so  far  as  they  are  appli- 
cable to  the  new  condition  of  things.*  Thus,  if  there  has  been  in  the 
lease  a  covenant  for  a  particular  mode  of  husbandry,  and,  affer  the 
expiration  of  the  lease,  the  tenant  holds  over  and  pays  rent,  the  land- 
lord may  compel  him  to  perform  such  covenants,  in  the  same  manner 
as  if  they  were  stiU  expressly  agreed  upon  between  them.^  And  the 
tenant's  liabihty  will  continue  on  the  original  lease,  notwithstanding  an 
undertaking  on  his  part  to  pay  a  larger  rent.  As  where  he  had  cov- 
enanted to  repair  and  insure  in  his  lease,  and,  after  the  lease  had  run 
out,  he  agreed  to  pay  a  larger  rent ;  the  premises  being  accidentally 
burned  down,  the  court  held  him  bound  to  rebuild,  and  that  the  ad- 
vance of  rent  made  no  difference,  the  terms  of  the  old  lease  being  in 
fact  incorporated  with  the  new  contract.^  We  have  seen  that  it  is 
not  untU  after  the  payment  and  acceptance  of  rent  (the  term  having 
expired),  that  the  tenant  becomes  tenant  from  year  to  year ;  for,  until 
then,  a  tenant  holding  over  is  strictly  a  tenant  at  will.^ 

1  Jackson  &  Ostrander  v.  Rowan,  9  Johns.  E.  330 ;  Den  v.  McShane,  1  Green,  E, 
95 ;  4  T.  R.  680 ;  1  B.  &  C.  448 ;  2  D.  &  E.  565. 

2  Bradley  v.  Covel,  4  Cow.  R.  344 ;  Doe  dem.  Newby  v.  Jackson,  1  B.  &  C.  448. 
»  Hamerton  v.  Stead,  5  D.  &  R.  206  ;  3  B.  &  C.  478. 

*  Salisbury  v.  Hale,  12  Pick.  E.  416 ;  8  D.  &  R.  35.  In  Despard  v.  Walbridge,  15 
N.  Y.  Eep.  374,  the  plaintiff  was  owner,  by  assignment  from  the  original  lessee,  of  the 
residue  of  a  term  of  three  years,  and  gave  notice  to  the  defendant,  who  was  a  subtenant 
holding  under  the  original  lessee,  and  whose  term  was  then  expiring,  that  in  case  he 
should  hold  over,  the  plaintiff  would  consider  the  premises  as  taken  by  him  for  another 
year  at  an  increased  annual  rent,  payable  quarterly,  at  the  same  time  giving  him  notice 
of  his  title  as  assignee  of  that  lessee.  The  defendant  made  no  reply,  but  held  over  and 
continued  to  occupy  the  premises ;  and  it  was  held,  that  this  was  a  virtual  assent  to  the 
terms  prescribed  in  the  notice,  and  created  a  privity  of  contract  between  the  parties. 

6  Doe  dem.  Jordan  v.  Ward,  1  H.  Bl.  E.  94;  E.  &  M.  55  ;  12  Ad.  &  El.  476. 

*  Digby  V.  Atkinson,  4  Campb.  275 ;  5  Mees.  &  Wels.  100. 
'  Bishop  V.  Howard,  3  D.  &  E.  293 ;  2  B.  &  C.  100. 

4 
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SECTION  ni. 

LEASES   AT   WILL. 

§  59.  Leases  at  -will  may  be  created  by  express  terms ;  or  they  may 
arise  by  implication  of  law.  Formerly  all  leases  for  uncertain  periods, 
were  held  to  be  tenancies  at  will  merely.  If  a  termor  granted  the 
land  generally,  the  grantee  was  but  a  tenant  at  wiU ;  for  as  it  did  not 
appear  that  the  grantor  meant  to  pass  his  whole  interest,  an  estate  at 
wiU  was  held  to  satisfy  the  grant.^  But  in  more  modem  times,  the 
courts  have  evinced  a  disposition  to  construe  tenancies  of  this  descrip- 
tion into  tenancies  from  year  to  year ;  ^  and,  in  fact,  the  general  lan- 
guage of  the  books  now  is,  that  the  former  species  of  tenancy  cannot 
arise,  without  an  express  agreement  to  that  effect.^ 

§  60.  Notwithstanding  this  disposition,  however,  tenancies  at  wiU 
do  stiU  subsist ;  for  a  person  who  holds  rent  fi-ee  by  permission  of  the 
owner,  or  who  enters  under  an  agreement  to  purchase,  or  for  a  lease, 
but  has  not  paid  rent,  is  strictly  a  tenant  at  wUl.*  So  a  parol  gift  of 
lands  will  create  this  species  of  tenancy .°  And  if  the  agreement  be 
to  let  the  premises  so  long  as  both  parties  choose,  reserving  a  compen- 
sation to  be  paid  daily,  and  not  referable  to  a  year,  or  to  any  aliquot 
parts  of  it,  it  does  not  create  a  holding  from  year  to  year,  but  a  mere 
tenancy  at  will.®  So  a  man,  who  enters  under  a  void  lease  and  pays 
rent,  is  a  tenant  at  will ; '  and  where  a  party  enters  into  the  posses- 
sion of  premises  under  an  agreement  to  accept  a  lease  for  twenty 
months,  and  subsequently  refuses  to  accept  the  lease,  he  becomes,  by 
such  refusal,  a  tenant  at  will,  or  rather  by  sufferance,  for  he  may  be 


^  Griffin's  Case,  2  Leon.  78. 
2  Doe  dem.  Hull  v.  Wood,  14  Mees.  &  Wels.  682. 

"  Nichols  V.  Williams,  8  Cow.  E.  75 ;  4  Iredell,  291 ;   Sullivan  v.  Enders,  3  Dana, 
R.  66;  3  Burr.  1609. 

*  Regnart  v.  Porter,  7  Bingh.  E.  4.51 ;  Doe  v.  Miller,  5  C.  &  P.  595 ;  7  M.  &  W. 
226;  12  Mass.  32!). 

^  Jackson  v.  Rogers,  1. Johns.  Cas.  33 ;  Jackson  v.  Bradt,  2  Caines,  Gas.  169. 

*  Richardson  v.  Laugrade,  4  Taunt.  R.  128. 

'  Dem.  V.  Fearnside,  1  Wils.  176 ;  Doe  dem.  Martin,  7  Term  R.  83 ;  5  Esp.  E.  501 ; 
1  Term  R.  90. 
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ejected  immediately.  But  if  the  landlord  subsequently  accepts  rent 
from  him  naonthly,  or  according  to  the  original  agreement,  a  tenancy 
from  month  to  month  is  created,  commencing  from  the  time  of  entry .^ 
And  if  a  tenant,  whose  lease  has  expired,  is  permitted  to  continue  in 
possession,  pending  a  treaty  for  a  further  lease,  he  is  not  a  tenant 
from  year  to  year,  but  so  strictly  at  wiU,  that  he  may  be  turned  out  of 
possession  without  notice.^  But  a  notice  to  quit  will  always  terminate 
this  tenancy,  or  turn  it  into  a  tenancy  from  year  to  year.^  And  if  no 
certain  term  is  agreed  upon,  or  the  tenant  holds  over  by  consent, 
either  express  or  impUed,  after  the  determination  of  a  lease  for  years, 
it  is  held  to  be  evidence  of  a  new  contract,  without  any  definite  period 
for  its  termination ;  and,  in  either  case,  is  construed  to  be  a  tenancy 
from  year  to  year.* 

§  61.  The  reservation  of  a  periodical  rent  is  the  principal  criterion 
of  distinction  between  tenancies  from  year  to  year  and  at  will ;  and, 
in  the  absence  of  more  direct  evidence  of  the  actual  periods  of 
reservation,  payment  and  the  acceptance  of  rent;  at  particular  times 
of  the  year,  are  equivalent  to  an  actual  agreement  to  pay  on  those 
days ;  and  are  admissible  to  prove  the  nature  of  the  tenancy.^  So 
an  acknowledgment  of  the  existence  of  an  arrearage,  of  half  a  year's 
rent,  has  been  held  admissible  in  evidence  for  the  same  purpose.^ 

§  62.  This  species  of  tenancy  may  be  determined  by  either  party, 
at  any  time,  subject  however  to  such  statutory  provisions  as  we  shall 
presently  notice ;  but  if  the  rent  is  payable  quarterly,  and  the  lessor 
determines  his  will  after  the  commencement  of  a  new  quarter,  he  will 
lose  the  rent  that  may  be  due  for  that  quarter,  and  the  lessee  will  be 
entitled  to  the  emblements.'  So  if  the  lessee  determines  his  wiU 
before  the  end  of  a  quarter,  he  must  pay  all  the  rent  of  the  quarter 
in  which  the  tenancy  is  determined.^    It  may  be  terminated  either 


1  Anderson,  w.  Prindle,  23  Wend.  R.  616. 

2  Jackson  dem.  Clinch  v.  Miller,  7  Cow.  R.  747 ;  Jackson  v.  Moncrief,  8  "Wend. 
R.  26. 

«  Bradley  v.  Covel,  4  Cow.  R.  349. 

«  Jackson  v.  Salmon,  4  Wend.  R.  327 ;  Webber  v.  Shearman,  3  Hill,  N.  T.  R.  547 ; 
Bennock  v.  Whipplfe,  3  Fairf.  346. 
s  Knight  V.  Bennet,  3  Bing.  361 ;  2  Esp.  718. 
5  Cox  V.  Bent,  .5  Bing.  185. 

'  Leighton  v.  Theod,  1  Ld.  Ray.  707.    As  to  emblements,  see  post,  §  534. 
8  Howe's  Case,  Aleyn,  4. 
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by  the  express  declaration  of  the  parties,  or  by  implication  of  law. 
Of  this  latter  description  will  be,  the  death  of  either  of  the  parties  ; 
acts  of  ownership  exercised  by  the  landlord,  such  as  entering  and 
cutting  timber,  makmg  partition,  or  taking  a  distress  for  rent ;  ^  or 
his  ahenation  of  the  reversion.^  So  if  the  tenant  commits  an  act  of 
voluntary  waste,  sells  or  transfers  his  interest  to  another,  deserts  the 
premises,  or  in  any  other  way  discontinues  his  lawful  possession,  he 
puts  an  end  to  this  tenancy.  For  he  has  no  certain,  indefeasible 
estate,  his  relation  to  the  landlord  is  entirely  of  a'  personal  character, 
and  he  has  consequently  no  interest,  which  he  can  transfer  to 
another.^ 

§  63.  At  common  law,  neither  a  tenant  at  will  nor  by  sufferance 
was  entitled  to  notice  to  quit  before  he  could  be  ejected,  although 
a  demand  of  possession  was  always  required.  Yet,  even  the  words, 
"  Unless  you  pay  what  you  owe  me,  I  shall  take  immediate  measures 
to  recover  possession  of  the  property,"  addressed  to  the  tenant  by  the 
party  entitled  to  the  fee,  have  been  held  a  suiEcient  determination  of 
his  win,  and  equivalent  to  a  demand  of  possession,  so  as  to  maintain 
ejectment.*  And  a  tenant  at  will,  has  even  been  held  to  be  a  tres- 
passer, by  an  unreasonable  delay  to  remove,  after  the  estate  was 
determined.^  The  Revised  Statutes  of  New  York,  however,  require 
a  formal  notice  of  thirty  days  in  either  case,  before  a  tenant  can  be 
proceeded  against.  The  case  of  a  purchaser,  who  is  put  into  pos- 
session of  the  premises  under  an  agreement  to  sell,  also  forms  an 
exception  to  the  rule  above  stated  ;  for  he  cannot  be  ejected  without 
a  formal  notice  to  quit.^  But  where,  in  such  a  case,  it  was  agreed 
that,  if  the  purchaser  did  not  pay  the  residue  of  the  purchase-money 
■on  a  certain  day,  he  should  forfeit  the  instalment  already  paid,  and 
should  not  be  entitled  to  an  assignment  of  the  lease  ;  it  was  held  to 


1  Eising  V.  Stannard,  17  Mass.  284 ;  Doe  dem.  Bennett  v.  Turner,  9  M.  &  W. 
226  ;  s.  C.  9  M.  &  W.  643. 

2  Ball  V.  Cullimore,  1  Gale,  96 ;  5  Tyr.  753. 

'  Philips  V.  Covert,  7  Johns.  R.  1  ;  Doak  v.  Donnelson,  2  Yerger,  R.  249  ;  Warner 
«.  Page,  4  Vt.  R.  291 ;  Chandler  v.  Thurston,  10  Pick.  R.  209. 

«  Doe  dem.  Price  v.  Price,  9  Bing.  R.  356 ;  2  Moore  &  Scott,  464 ;  Ellis  v.  Paige, 
1  Pick.  R.  47. 

^  Ellis  V.  Paige,  1  Pick.  R.  47;  Eising  v.  Stannard,  17  Mass.  R.  282;  Livingston 
V.  Tanner,  4  Kern.  R.  64. 

'  Right  V.  Beard,  13  East,  210.     See  post,  H  470-472. 
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operate  as  a  clause  for  reentry,  on  a  breach  of  covenant  in  a  lease ; 
and  that  the  vendor  might  maintain  ejectment,  ■ffithout  either  demand 
of  possession  or  notice  to  quit.^ 


SECTON  IV. 

A   TENANCY  AT   SUFFERANCE. 

§  64.  A  tenancy  by  sufferance  happens  when  a  man  comes  into 
possession  by  lawful  title,  but  holds  over  wrongfully  after  the  deter- 
mination of  his  interest.  He  has  only  a  naked  possession,  stands  in 
no  privity  to  the  landlord,  cannot  maintain  an  action  of  trespass 
against  him,  and,  independent  of  the  •  statute,  is  not  entitled  to  notice 
to  quit,  nor  is  he  hable  to  pay  rent.  For  he  holds  by  the  laches  of 
the  landlord,  who  may  enter  and  put  an  end  to  the  tenancy  when  he 
pleases.  But,  before  entry,  the  landlord  cannot  maintain  trespass 
against  such  a  tenant,  as  he  might  against  a  stranger ;  for,  being 
once  in  by  lawful  title,  the  law  wiU  suppose  the  continuance  of  a 
lawful  possession  unless  the  owner,  by  some  public  act,  like  entry, 
declares  such  continuance  wrongful.^  If  however  he  comes  into  the 
estate  by  act  of  law,  and  not  by  an  act  of  the  party,  he  is  not  a 
tenant  at  sufferance,  but  is  considered  an  intruder,  abator,,  or  tres- 
passer.^ 


1  Doe  V.  Sayer,  3  Camp.  8;  Jones  v.  Chamberlain,  5  Mees.  &  Wels.  14. 

"  Co.  Lit.  270;  Jackson  o.  Parkhiirst,  5  Johns.  R.  128;  Jackson  v.  McLeod,  12 
Johns.  B.  182. 

8  Black.  Com.  150;  Co.  Lit.  .57,  b;  2  Inst.  134.  Anyone  who  continues  in  pos- 
session without  agreement,  after  the  termination  of  a  particular  estate,  is  a  tenant  at 
sufferance,  and,  according  to  the  New  York  statute,  is  entitled  to  a  month's  notice  in 
writing  before  an  ejectment  can  be  brought  for  his  removal.  Livingston  v.  Tanner,  12 
Barb.  R.  481.  At  common  law^he  tenant  was  not  entitled  to  notice  to  quit.  He  was 
regarded  as  holding  over  by  wrong,  having  no  estate,  but  a  naked  possession  only,  and 
standing  in  no  privity  to  the  landlord.  Co.  Lit.  57,  b;  4  Kent,  Com.  116  ;  4  Johns. 
R.  215.  He  was  not  liable  for  rent  because  it  was  the  folly  of  the  landlord  to  suffer 
him  to  continue  in  possession  after  the  determination  of  the  preceding  estate;  nor 
would  the  owner  before  entry,  maintain  an  action  of  trespass  against  such  a  tenant. 
The  owner,  however,  could  enter  upon  such  a  tenant  and  dispossess  him  by  force,  and 
reap  the  crops,  and  thus  determine  the  tenancy.  But  these  inconveniences  have  been 
obviated  by  the  statutes  of  several  of  the  States,  in  favor  of  this  class  of  tenants,  by 
requiring  notices  to  quit,  in  all  cases  where  the  occupant  is  not  by  necessary  implica- 
tion, or  by  the  statute  declared  to  be  a  trespasser. 

4* 


42  LAW  OF  LANDLORD  AND  TENANT.  [CH.  n. 

§  65.  If  a  tenant  for  years  surrender,  and  then  holds  over,  he  wiU 
be  either  a  tenant  by  sufferance  or  a  disseizor,  at  the  election  of  the 
landlord.!  go  ^n  under-tenant,  who  is  in  possession  at  the  determina- 
tion of  the  origmal  lease,  and  is  permitted  by  the  reversioner  to  hold 
over,  is  quasi  a  tenant  at  sufferance.^  A  tenant  at  will,  we  have  seen, 
acquires  possession  by  the  consent  of  the  owner ;  and,  if  such  consent 
can  be  inferred  from  any  act  of  the  landlord,  a  tenant  at  sufferance 
will  become  a  tenant  at  will,  or  from  year  to  year,  according  to  cir- 
cumstances.^ As  in  the  case  of  a  tenant  for  years  holding  over,  if 
the  lessor  receives  rent,  or  the  lessee  be  permitted  to  continue  on  the 
land  for  a  year,  the  tenancy  by  sufferance  will  be  turned  into  a  ten- 
ancy from  year  to  year.*  But  where  a  tenant  holds  over  on  the  de- 
termination of  an  estate  for  years,  or  a  person  selling  lands  agrees  to 
dehver  them  up  on  a  particular  day,  and  afterwards  refuses  and  con- 
tinues in  possession,  he  is,  in  either  case,  considered  a  tenant  at  suf- 
ferance.^ 


SECTION  V. 

DEMISE   OF   LODGINGS. 

§  66.  There  is  another  species  of  tenancy,  called  lodgings,  which 
occurs  when  only  part  of  a  tenement  is  let  to  another ;  and  this  usually 
consists  of  furnished  apartments.  Being  a  contract  for  an  interest  in 
lands,  it  is  within  the  statute  of  frauds,  and  must,  therefore,  be  in 
writing,  in  all  cases  where  the  statute  requires  a  lease  to  be  in  writ- 
ing.^ Thus  where  the  plaintiff  took  a  house,  partly  furnished,  at  a 
certain  rent,  and  the  defendant  agreed  to  send  in  all  other  necessary 
fui-niture  within  a  reasonable  time,  it  was  held  that  the  defendant's 
agreement  to  send  in  the  furniture  was  an  inseparable  part  of  a  con- 
tract for  an  interest  in  land,  and  ought,  therefore,  to  be  in  writing.'^' 
But  a  contract  with  the  keeper  of  a  hotel,  or  boarding-house,  for  board 


1  PenTiington  v.  Morse,  Dyer,  62,  a. 

2  Simpkin  v.  Ashurat,  4  Tyr.  781 ;  1  Crom.  E.  &  Eos.  261. 
»  Eowan  v.  Little,  11  Wend.  E.  619. 

*  Doe  dem.  Hollingsworth  v.  Stennett,  2  Esp.  N.  P.  C.  716. 

*  Wilde  V.  ChantilloQ,  1  Johns.  Cas.  123  ;  Hyatt  v.  Wood,  4  Johns.  E.  150. 
«  Edge  V.  Stafford,  1  Crom.  &  Jer.  391 ;  1  Stark.  12. 

'  Mechelen  v.  Wallace,  2  Nev.  &  Per.  224 ;  7  Ad.  &  El.  49. 
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and  lodging,  paying  separate  prices  for  each,  whether  it  be  by  the 
week,  month,  or  year,  creates  no  relation  of  landlord  and  tenant 
between  the  parties ;  for  the  lodger  acquires  no  interest  in  the  real 
estate,  the  contract  being  entire,  for  board  and  lodging.^ 

§  67.  Lodgers  are  entitled  to  all  the  privileges  of  tenants  ;  and  if  a 
man  takes  lodgiags  on  the  first  or  second  floors  of  a  house,  he  has  a 
light  to  the  use  of  the  door-bell,  the  knocker,  the  sky-light  of  the  stair- 
case, and  the  water-closet,  unless  it  is  otherwise  stipulated  at  the  time 
of  taking  the  lodgings ;  and,  if  the  landlord  deprives  a  lodger  of  the 
use  of  either,  an  action  lies.^  He  is  also,  in  general,  subject  to  the 
same  Habilities  as  other  tenants ;  and  is  not  justified  in  quitting  his 
apartments  without  proper  notice,  even  from  a  fear,  however  reasonar 
ble,  that  his  goods  may  be  seized  for  his  landlord's  rent.^  If  a  house 
is  divided  into  several  apartments,  with  an  outer  door  to  each  apart- 
ment, and  no  communication  with  each  other  subsists,  the  several 
apartments  are,  for  certaia  purposes,  considered  in  law  as  distinct 
mansion-houses ;  but,  if  the  owner  lives  in  the  house,  all  the  unten- 
anted apartments  wiU  be  considered  as  parts  of  his  house.  In  gen- 
eral, however,  the  question,  what  shall  be  deemed  the  mansion-house 
of  the  party,  turns  upon  the  fact  of  there  being  an  out^  door  or  not. 
Thus,  chambers  in  Inns  of  Court  and  in  cottages,  which  have  each  of 
them  an  outer  door  that  opens  upon  the  common  staircase,  have  been 
held,  in  cases  of  burglary,  to  be  the  houses  of  the  respective  occu- 
pants. But  this  privilege  extends  only  to  the  purposes  of  protection 
for  a  man  and  his  family ;  a  baUifi",  therefore,  in  the  execution  of 
mesne  process,  may  break  open  the  door  of  a  lodger,  having  first 
gained  peaceable  entrance  at  the  outer  door  of  the  house.* 


1  Wilson  V.  Martin,  1  Denio,  R.  602. 

2  Underwood  v.  Burrows,  7  Car,  &  Pay.  26. 
"  Rickett  V.  Tullick,  6  Car.  &  P.  66. 

*  Tracey  v.  Talbot,  6  Mod.  R.  214;  1  Hawk.  P.  C.  163,  §  15 ;  1  Cowp.  R.  1. 
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CHAPTER    III. 

THE  DURATION  OF  A  TENANCY. 


SECTION   I. 

THE   COMMENCEMENT   OE   A   LEASE. 

§  68.  At  common  law,  livery  of  seizin,  or  an  actual  manual  tra- 
dition of  the  land,  was  necessary  to  complete  every  grant  of  an 
estate  of  inheritance,  or  for  life  only ;  although  it  was  not  required 
upon  a  lease  for  years,  or  other  mere  chattel  raterest.  This  dis- 
tinction, however,  has  been  abolished  in  most  of  the  United  States, 
and  a  simple  delivery  of  the  deed  substituted  in  place  of  it ;  from 
which  time,  therefore,  all  grants,  whether  for  life  or  years,  now  take 
effect.  In  leases  for  years,  iudeed,  an  actual  entry  is  still  necessary 
to  vest  the  estate  in  the  lessee  ;  for  the  bare  lease  gives  him  as  we 
have  seen  only  a  right  to  enter,  or  an  interesse  termini.  Wten  he 
enters  in  pursuance  of  that  right,  he  is  then,  and  not  before,  in 
possession  of  his  term,  and  complete  tenant  for  years.  In  reference, 
however,  to  the  obligations  of  the  parties,  and  regarding  the  lease  as 
a  contract,  if  the  time  from  which  it  is  to  commence  does  not  other- 
wise appear,  it  will  be  understood  as  commencing  from  the  time  the 
papers  are  dated ;  but  if  not  dated,  then  from  the  time  they  were 
dehvered.  If  there  are  no  writings,  the  tenancy  will  be  considered 
as  commencing  from  the  day  the  tenant  enters  into  possession,  and 
not  with  reference  to  any  particular  quarter  day.^ 

§  69.  A  receipt  for  rent,  up  to-  a  particular  day,  is  primdfade 
evidence  of  the  commencement  of  a  tenancy  at  or  previous  to  that 
day.     And  if  a  tenant  enters  in  the  middle  of  a  quarter,  and  after- 


1  Church  V.  Oilman,  15  Wend.  R.  656;  Co.  Lit.  46,  a;  Jackson  dem.  Griswold  v. 
Bard,  4  Johns.  R.  230;  Kemp  v.  Derrett,  3  Camp.  511. 
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wards  pays  rent  to  the  beginning  of  a  succeeding  regialar  quarter, 
from  which  time  he  pays  half-yearly,  his  tenancy  ■will  be  deemed  to 
have  commenced  from  the  quarter  day  to  which  he  paid  up.i  But 
where  a  tenant,  under  a  written  lease,  continues  to  hold  over  after 
the  expiration  of  his  tenancy,  and  assigns  to  another,  the  new  tenancy 
will  be  held  to  commence  at  the  time  the  original  lease  commenced, 
although  the  assignee  came  in  on  a  different  day.^  Notice  to  quit  on 
a  particular  day  is  no  evidence  of  a  holding  from  that  day.^  And 
when  the  premises  contained  in  a  demise  consisted  of  a  dwelhng- 
house  and  other  buildings,  used  for  the  purpose  of  carrying  on  a 
manufacture,  a  few  acres  of  meadow  and  pasture  lands,  together  with 
all  watercourses,  &c.  ;  and  the  tenant  held  under  a  written  agree- 
ment for  a  lease,  to  commence,  as  to  the  meadow,  from  the  25th 
December  then  last  past ;  as  to  the  pasture  ground,  from  the  25th 
March  then  next ;  and  as  to  the  houses,  mills,  and  all  the  rest  of 
the  premises,  from  the  1st  of  May  ;  the  court  held  that  the  substan- 
tial time  of  entry  was  the  1st  of  May,  because  the  principal  subject 
of  the  demise  was  the  house  and  buildings  for  the  purpose  of  the 
manufacture,  to  which  every  thing  else  in  the  demise  was  merely 
auxiliary.* 

§  70.  An  estate  for  life  needs  nothing  to  express  the  time  at 
which  it  is  to  commence,  because  it  cannot,  at  common  law,  com- 
mence in  futuro,  nor  can  its  duration  be  ascertained  ;  but  it  is  of 
the  very  essence  of  a  term  of  years  to  be  fixed  and  determined  ;  and, 
therefore,  unless  some  certain  beginning  or  event  is  referred  to,  by 
which  the  period  of  its  commencement  may  be  ascertained,  it  wiU  be 
void  for  uncertainty.^  But  a  lease,  to  commence  or  terminate  on  a 
contingency  which  must  happen,  is  vahd ;   for  then  its  duration  is 


1  Doe  dem.  Holcomb  v.  Johnson,  6  Esp.  R.  10. 

2  Per  Ld.  Ellenboroagh,  in  Doe  dem.  Castleton  v.  Samuel,  5  Esp.  N.  P.  C.  174. 
s  Doe  V.  Foster,  13  East,  405. 

*  Doe  dera.  Bradford  o.  Watkins,  7  East,  R.  .551 ;  Steel  v.  Mast,  4  B.  &  C.  272 ; 
4  B.  &  A.  588.  A  lease  was  dated  January  25,  1853,  to  run  from  the  1st  day  of 
April  next,  for  and  daring  and  until  the'fuU  end  and  term  of  five  years,  the  end  next 
ensuing  yielding  and  paying  therefor  unto  the  lessor,  the  yearly  rent  of  four  thousand 
dollars  in  equal  quarterly  payments,  to  wit,  on  the  first  days  of  April,  July,  October, 
and  January,  in  each  and  every  year  during  the  said  term  ;  and  it  was  held  that  the 
term  commenced  on  the  1st  day  of  April,  1853,  and  included  that  day,  and  that  the 
first  quarter's  rent  was  payable  on  that  day  in  advance.  Deyo  v.  Bleakley,  24  Barb. 
E.  9. 

'  1  Prest.  on  Est.  201 ;  Bac.  Abr.  Leases  (L.),  3. 
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made  certain.^  Thus,  a  lease  from  the  day  of  the  lessor's  death 
until  the  1st  of  May,  1629,  was  held  to  be  good  for  so  much  of  the 
term  as  remained  after  the  lessor's  death.^  There  is  no  objection, 
however,  to  a  term  of  years  commencing  as  of  a  day  which  is  past ; 
and,  in  that  case,  the  lease  takes  effect,  in  point  of  computation,  from 
that  day,  but,  in  point  of  interest,  from  the  delivery  of  the  instru- 
ment.^ 

§  71.  As  to  an  impossible  or  uncertain  date,  there  appears  to  be 
a  nice  distinction  taken  in  the  books ;  that,  if  a  lease  be  made  to 
begin  from  an  impossible  date,  —  as  from  the  30th  day  of  February, 
—  it  takes  effect  from  delivery.  But  where  the  limitation  is  uncer- 
tain,—  as  a  lease  made  the  10th  of  October,  to  hold  from  the  20th 
day  of  November,  without  saying  what  November  is  meant,  —  the 
lease  is  void  ;  because  the  limitation  is  part  of  the  agreement,  and  the 
court  cannot  determine  it,  not  knowing  the  terms  of  the  contract.* 
Yet  where  a  lease  was  dated  25th  March,  1783,  to  hold  from  the 
13th  March  now  last  past,  and  it  was  proved  that  the  deed  was  not 
executed  until  some  time  after  date  ;  it  was  held  that  the  term 
commenced  on  the  25th  March,  1783,  and  not  on  the  25th  March, 
1782  ;  ^  for  though  there  may  appear  to  be  no  certainty  of  years  in 
a  lease,  yet  if,  by  reference  to  a  certainty,  it  may  be  made  certain,  it 
is  sufficient.^ 

§  72.  A  lease  may  also  be  of  perpetual  duration  ;  or  to  continue 
so  long  as  the  lessee  shall  continue  to  pay  the  rent,  and  perform  the 
covenants  contained  in  it.  Thus,  a  demise  to  A.  B.,  his  heirs  and 
assigns,  for  such  term  of  time  as  he  pays  rent,  —  he,  on  his  part, 
covenanting  for  himself  and  his  heirs  to  pay  rent  and  perform  cove- 
nants, —  is  a  perpetual  lease ;  and  can  only  be  terminated  by  the 
mutual  agreement  of  the   parties,  or  till  the  lessor  shall  elect,  on 


1  Goodright  v.  Kichaidson,  3  Tenn  K.  462.  The  day  fixed  in  the  lease,  on  i^hich 
the  tenant  is  to  have  possession  of  the  premises,  is  so  much  of  the  essence  of  the 
contract,  that,  if  the  lessor  refuse  to  give  the  lessee  possession  on  that  day,  the  latter 
may  abandon  the  contract.     Spencer  v.  Burton,  5  Black.  (In.)  R.  57. 

2  Child  V.  Ba.vloy,  Cro.  Jac.  459. 

°  Moore  w.  Hussey,  Hob.  18;  Enys  v.  Donnithorne,  2  Burr.  1192. 

'  Bac.  Ahr.  Leases  (L.),  1. 

6  Steels  V.  Mast,  6  Dow.  &  Ry.  392 ;  4  B.  &  C.  272. 

6  Shep.  Touch.  272. 
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default  of  the  lessee  to  pay  rent  and  perform  the  covenants,  to  con- 
sider it  forfeited.! 

§  73.  When  an  estate  for  years  is  made  to  commence  at  a  day  to 
come,  or  on  the  happening  of  a  particular  event,  it  is,  in  either  case, 
called  as  we  have  said  an  interesse  termini,  or  a  right  to  the  pos- 
session of  a  term  at  a  future  time.  Such  a  demise,  vests  in  the 
lessee,  a  complete  right  to  the  possession  of  the  premises,  on  the  day 
fixed  by  the  agreement  for  the  commencement  of  the  term ;  for 
being  a  mere  chattel  interest,  it  was  never  required  to  be  created  by 
feofifment  and  hvery  of  seizin.^  But  an  estate  for  life,  whether  it  he 
in  livery  or  in  grant,  cannot  begin  at  a  day  to  come,  because  the 
freehold  may  not  be  placed  in  abeyance.^  And,  since  no  estate  of 
freehold  can  commence  in  futuro,  a  lease  to  commence  after  the 
death  of  the  lessor,  or  after  the  death  of  the  lessee  for  life,  is  not 
good,  unless  there  be  some  subsisting  estate,  which  fills  the  interme- 
diate space.*  If  a  term  of  years  is  granted  in  possession,  and  a 
second  lease  is  made,  to  commence  at  the  expiration  of  the  existiag 
lease,  no  reversion  wiU  pass  by  the  second  deed,  nor  will  the  second 
lessee  be  entitled  to  any  interest  under  it,  except  a  mere  interesse 
termini,  and  the  lessor  will  consequently  be  entitled  to  the  rent 
reserved  by  the  first  lease,  and  may  distrain  for  it  as  any  other 


SECTION  II. 

THE   TERMINATION   OF  A  LEASE. 

§  74.  Terms  were  originally  of  short  duration;  and  Lord  Coke 
states  that,  by  the  ancient  law  of  England,  they  could  not  exceed  an 
ordinary  generation  of  forty  years,  for  the  reason  that,  if  leases  could 
be  made  for  a  longer  period,  men  might  be  disinherited.  This  doc- 
trine of  the  law,  however,  had  become  antiquated  even  in  his  day,  and 
was  soon  after  abolished  altogether.^    There  is  now  no  limitation  to 


1  Folts  V.  Huntley,  7  Wend.  E.  210 ;  Van  Kcnsselaer  v.  Hays,  19  N.  Y.  E.  68. 

2  Winter  ;;.  Loveday,  Com.  E.  39. 

8  1  Prest.  on  Est.  117  ;  2  Black.  Com.  314  ;  Singleton  v.  Bremar,  4  McCord,  12. 
*  1  Prest.  on  Est.  231 ;  Neale  v.  Lower,  PoUexf.  55. 
6  Smith  V.  Day,  2  Mees.  &  Wels.  684. 
6  Co.  Lit.  45,  b;  46,  a;  9  Mod.  R.  101. 
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the  extent  of  a  term  of  years,  either  in  England  or  the  United  States, 
except  m  the  State  of  New  York,  in  reference  to  a  particular  species 
of  lease  ;  the  constitution  of  that  State,  which  was  adopted  in  1846, 
providing  that  no  future  lease  of  lands,  for  agricultural  purposes,  shall 
be  vahd  for  a  longer  period  than  twelve  years. 

§  75.  The  continuance  of  a  term  of  years  constitutes  an  essential 
part  of  the  contract,  and  must  be  ascertained  with  certainty ;  other- 
wise the  lease  wiU  create  but  a  tenancy  at  wUl,  if  it  be  not  wholly 
void.  As  if  it  be  to  hold  until  a  child,  then  unborn,  shall  be  of  full 
age  ;  or,  so  long  as  a  certain  individual  shall  continue  parson  of  Dale ; 
this  will,  in  either  case,  constitute  but  a  tenancy  at  will,  because  of 
the  uncertainty  that  the  child  will  ever  arrive  at  that  age,  or  that  the 
individual  in  question  will  continue  parson  of  Dale.^  The  duration  of 
a  lease  may,  however,  be  defined,  either  by  an  express  enumeration  of 
years,  by  reference  to  a  certainty,  or  it  may  be  reduced  to  a  certainty 
by  matter  ex  post  facto.  If  it  is  intended  to  grant  a  term  for  years, 
so  as  to  be  dependent  for  its  continuance  upon  the  duration  of  a  life, 
it  must  be  granted  for  a  stated  term  of  years,  if  the  life  shall  so  long 
continue ;  as  for  the  term  of  ninety-nine  years,  if  a  certain  person 
shall  hve  so  long ;  for  there  the  utmost  limit  of  the  term  is  marked 
out,  subject  to  a  sooner  determination  on  a  collateral  event.  For  a 
similar  reason,  it  cannot  be  granted  to  a  certain  person  for  sixty  years, 
and,  in  case  he  shall  die  within  that  term,  then  to  another  person  for 
so  many  of  the  years  as  shall  be  imexpired  at  the  decease  of  the  first. 
But  it  may  be  granted  to  a  man  for  life,  and  a  subsequent  lease  may 
be  granted  to  another  for  sixty  years,  to  commence  after  the  decease 
of  the  first,  or  to  commence  immediately  and  run  in  computation  of 
time  concurrently  with  the  first  term ;  subject  to  postponement,  as  to 
possession,  until  the  decease  of  the  first  person.^  A  grant  for  the  life 
of  one  not  in  existence  is  void ;  but  if  for  the  lives  of  A.  B.  and  C, 
and  there  should  be  no  such  person  as  C,  it  is  good  for  the  lives  of 
A.  and  B.3 


1  Bishop  of  Bath's  Case,  6  Co.  R.  35. 

2  Shep.  Touch.  274 ;  Wright  dem.  Plowden  v.  Cartwright,  1  Burr.  282 ;  s.  c.  1  Ken. 
529;  1  Co.  155,  a. 

^  Doe  II.  Edwards,  1  Mees.  &  Wels.  533.  Particular  care  should  be  observed  in  the 
use  of  the  particles  and  and  or,  for  a  lease  for  ninety-nine  years,  if  A.  and  B.  so  long 
live,  is  determinable  by  the  death  of  either  A.  or  B.;  but  a  lease,  if  A.  or  B.  so  long 
live,  lasts  till  the  death  of  the  survivor  of  them.  Lord  Vaux's  Case,  Cro.  Eliz.  269 ; 
Elliott  V.  Turner,  2  C.  B.  461. 
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§  76.  The  duration  of  a  lease  may,  as  we  have  said,  be  defined  with 
reference  to  a  certainty ;  as,  for  instance,  to  another  lease  already  in 
existence,  as  a  lease  to  A.,  for  so  many  years  as  B.  has  in  the  manor 
of  Dale,  here  if  B.  has  ten  years'  interest  in  that  manor,  A.  will  take 
a  term  of  the  same  extent.  But  when  a  reference  of  this  kind  is 
made,  it  must  be  to  a  thing  which  has  express  certainty  at  the  time 
the  lease  is  made,  and  not  to  a  mere  possibihty  or  casual  certainty. 
As  in  the  case  above  referred  to,  where  a  lease  is  made  for  so  many 
years  as  a  man  shaU  continue  parson  of  Dale  ;  this  cannot  be  made 
certain,  for  nothing  can  be  less  certain,  than  the  time  of  his  death  or 
the  period  of  liis  ceasing  to  be  parson.^  So  if  a  grant  be  made,  by 
one  possessed  of  a  lease  for  forty  years,  to  B.,  for  so  many  of  the 
years  as  shall  be  unexpired  at  the  time  of  the  grantor's  death,  the  new 
lease  is  void  ;  but  it  is  otherwise  if  the  owner  of  the  term  demises  the 
land  for  a  certain  number  of  years  to  commence  after  his  death  .^ 
And  a  lease  which  does  not  fix  the  exact  period  at  which  the  tenancy 
is  to  end,  may  yet  be  sufficient  for  a  particular  time  in  it  which  is 
certain.^ 

§  77.  A  term  may  also  be  rendered  certain  by  matter  ex  post  facto. 
Thus  it  may  be  granted  for  so  many  years  as  A.  B.  shall  name  ;  and 
the  lease,  though  uncertain  at  the  beginning,  will  be  valid  ah  initio, 
after  the  naming  of  the  years.*  A  demise,  "  not  for  one  year  only, 
but  from  year  to  year,"  constitutes  a  tenancy  for  two  years  at  least, 
and  is  not  determinable  by  a  notice  to  quit  at  the  expiration  of  the 
first  year.^  Or'if  a  liian  makes  a  lease  for  years,  without  saying  how 
many,  it  is  good  for  two  years ;  for  more  than  this  there  is  no  cer- 
tainty, and  for  less,  there  can  be  no  sense  in  the  words. ^  In  the  city 
of  New  York,  if  no  time  is  agreed  upon  as  to  its  duration,  it  is  a  lease 
to  continue  until  the  first  day  of  May  next  after,  possession  under  such 
agreement  shall  commence ;  and  the  rent  mider  it  is  payable  at  the 
usual  quarter  days  for  the  payment  of  rent  in  that  city,  unless  other- 
wise expressed  in  the  agreement.^ 


^  Bishop  of  Bath's  Case,  ante;  6  Cr.  34,  b;  Co.  Lit.  45,  b. 

2  The  Rector  of  Chedington's  Case,  1  Co.  153,  a;  T.  Eaym.  27.. 

s  Gwynne  v.  Mainstone,  14  C.  L.  &  E.  E.  579 ;  3  C.  &  P.  302. 

*  Goodright  v.  Richardson,  3  Term  E.  463. 

'^  Den  dem.  Jacklin  v.  Cartright,  4  East,  R.  29. 

8  Bac.  Abr.  Leases  (L.),  3. 

'  1  R.  S.  744,  §  1. 
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§  78.  It  was  formerly  understood,  that  a  lease  which  commenced 
from  the  day  of  date  began  to  operate  the  day  after  the  date  ;  ^  but 
modern  Enghsh  cases  unsettled  this  rule,  and  the  word  from  is  now 
construed  to  be,  either  exclusive  or  inclusive,  according  to  the  pre- 
sumed intention  of  the  parties,  or  the  circumstances  of  the  case.^  The 
American  authorities  include  the  day  of  demise,  in  computing  the  time 
of  its  contmuance  ;  but  this  construction  is  used,  not  by  way  of  compu- 
tation, but  of  passing  an  interest.^  When  there  is  nothing  else  to  guide 
the  construction,  that  one  is  assumed  which  is  most  beneficial  to  him 
in  whose  favor  the  instrument  is  made.*  But  generally  in  computing 
time/rom  or  after  a  certain  day,  that  day  is  excluded  with  us,  unless 
it  appears  that  a  different  computation  was  intended.^  In  New  York, 
a  lease  from  the  first  day  of  May  in  one  year,  to  the  first  day  of  May 
in  the  succeediag  year,  was  held  to  be  exclusive  of  the  first  day  ;  but 
the  rule  was  said  to  be  unsettled,  and  the  case  appears  to  have  been 
decided  ui  reference  to  the  usage  of  Albany,  by  which  a  lease  com- 
mences and  terminates  at  twelve  at  noon  on  the  first  of  May.^  The 
general  rule,  however,  in  England,  is  declared  to  be,  that  where  a 
computation  of  time  is  to  be  made  from  an  act  done,  the  day  when 
such  act  is  done  is  to  be  included.'' 


1  Co.  Lit.  46,  b.  In  Hatter  v.  Aste,  1  Lord  Eaym.  84,  it  was  said  that  different  con- 
structions were  to  be  put  on  demises,  from  the  date  of  the  lease,  and  from  the  day  of  the 
date ;  that  a  lease  from  the  date  included  the  day  of  the  date,  but  that  a  lease  from  the 
day  of  the  date  excluded  it. 

2  PugU  V.  Duke  of  Leeds,  Cowp.  K.  714;  Lester  ii.  Garland,  15  Ves.  K.  248; 
Deyo  V.  Blakeley,  24  Barb.  R.  9. 

2  A  lease  may  be  so  worded,  as  to  run  from  one  date,  in  point  of  computation,  and 
from  another  in  point  of  interest.  For  instance,  I  may  make  a  lease,  to  hold  for  ten 
years  from  the  first  of  January  last,  and  it  jvill  begin  in  interest,  from  the  day  of 
making,  but  in  computation  from  last  Januaiy ;  or  I  may  even  make  a  lease  for  ten 
years  from  the  date,  but  not  to  commence  till  the  expiration  of  a  lease  for  five  years, 
now  existing  on  the  premises,  and  it  will  begin  in  computation  from  the  date,  but  in 
interest  from  the  expiration  of  the  outstanding  lease.  See  Enys  v.  Donnithome,  2 
Burr.  1190. 

*  Blake  v.  Crowningshield,  9  N.  Hamp.  E.  304 ;  Lysle  v.  Williams,  15  S.  &  E. 
135  ;  Donaldson  v.  Smith,  1  Ash.  197. 

6  Bigelow  V.  Wilson,  1  Pick.  E.  485;  Arnold 'u.  United  States,  9  Cranch,  104; 
Jacobs  V.  Graham,  1  Black.  392.  If  time  is  to  be  computed  from  any  act  done,  the 
day  on  which  the  act  is  done  is  to  be  excluded  in  the  computation,  whenever  such 
exclusion  will  prevent  an  estoppel,  or  save  a  forfeiture.  Wiggins  v.  Peters,  1  Met. 
127  ;  Ewing  v.  Bailey,  4  Scam.  420 ;  Windsor  v.  China,  4  Green,  298 ;  Cornell  v. 
Moulton,  3  Denio,  12;  Farwell  v.  Rogers,  4  Cush.  160;  Blanchard  v.  HiHiard,  11 
Mass.  85.     And  see  Wilkinson  v.  Gastone,  9  Q.  B.  137. 

6  Wilcox  V.  Wood,  9  Wend.  R.  346. 

'  Glassington  v.  Rawlins,  3  East,  R.  407 ;  4  Nev.  &  M.  375 ;  Doug.  R.  463 ;  3 
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§  79.  According  to  the  English  statutes,  a  parol  demise  for  more 
than  three  years  operates  as  a  tenancy  at  wUl ;  but  their  courts  have 
decided  that  such  a  tenancy,  or  any  other  tenancy  created  without  limi- 
tation of  time  (except  where  there  is  an  express  agreement  to  hold  at 
will),  is  to  he  considered  as  a  tenancy  from  year  to  year;  and  that 
the  statute  only  intended,  that  a  parol  agreement  for  a  longer  period 
than  is  authorized  by  the  statute,  should  not  operate  as  a  term.^  Our 
decisions  are  to  the  same  effect ;  and  in  New  York,  if  there  be  an 
agreement  for  more  than  one  year,  but  not  reduced  to  writing,  and 
the  tenant  enters  into  possession  of  the  premises,  the  agreement  itself 
is  void,  and  he  holds  possession  simply  as  a  tenant  from  year  to  year.^ 
If  possession  is  not  taken  under  such  an  agreement,  it  is  void  alto- 
gether ;  neither  party  can  have  any  rights  or  remedies  under  it.  And 
if  a  party  enters  into  possession  without  an  agreement  at  all,  it  is  a 
general  taking  from  year  to  year.^  This  rule,  however,  has  been  held 
inapplicable  to  the  case  of  lodgings.* 

§  80.  Though  an  agreement  may  be  void  under  the  statute,  or  the 
lease  may  only  operate  to  create  a  tenancy  from  year  to  year,  stUl 
the  tenancy  is  to  be  regulated  by  the  agreement,  as  to  the  amount 
of  rent  to  be  paid,  the  time  when  the  tenant  is  to  quit,  and  in  every 
other  respect  except  its  duration.^  Yet  if  the  old  rent  is  merely  a 
ground  rent,  and  the  landlord  is  entitled  to  the  buildings  erected  by 
the  tenant,  a  different  rule  will  prevail  as  to  rent,  for  the  landlord  is 
entitled  to  the  annual  value  of  both  land  and  buildings.^  But  unless 
the  rent  is  declared  to  be  an  annual  rent,  the  tenant  is  not  precluded 
from  proving  the  actual  value  of  the  premises  ;  as  in  the  case  of  an 
agreement  to  pay  a  fixed  sum  for  a  certain  period  less  than  a  year.'' 


Term  R.  623.  In  Ashland  v.  Sutley,  9  A.  &  E.  879,  the  Court  of  Queen's  Bench 
declared  the  rule,  with  respect  to  the  duration  of  leases  for  years,  to  be,  that,  gener- 
ally speaking,  they  last  during  the  whole  anniversary  of  the  day  from  which  they  are 
granted ;  since  otherwise,  the  day  on  which  the  last  quartei-'s  rent  is  usually  made 
payable,  would  be  subsequent  to  the  expiration  of  the  lease. 

1  Clayton  v.  Blakely,  8  Term  R.  3. 

2  Schuyler  v.  Leggett,  2  Cow.  R.  660;  People  ti.'Rickert,  8  Cow.  R.  226. 

3  8  East,  R.  165 ;  4  Taunt.  128. 
«  3  B.  &  C.  88;  4D.  &R.  693. 

6  Doe  dem.  Rigg  v.  Bell,  5  Term  R.  471 ;  Patrick  v.  Balls,  Carth.  390;  Bradley  u. 
Covell,  4  Cow.  R.  350. 

^  Abeel  v.  Radcliffe,  15  Johns.  R.  50.  See  this  case  commented  upon  and  ex- 
plained by  his  Honor,  Judge  Duer,  in  his  Reports,  Vol.  II.  p.  448. 

'  Evertsen  v.  Sawyer,  2  Wend.  R.  507. 
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§  81.  If  the  duratioa  is  left  optional  by  the  terms  of  the  lease, 
without  saying  at  whose  option,  —  as,  for  instance,  if  a  lease  be 
made  for  seven,  fourteen,  or  twenty-one  years, — it  means  at  the 
option  of  the  tenant,  who  has  the  right  of  choosing  whether  he  will 
put  an  end  to  the  lease  at  the  end  of  seven  years,  or  continue  it  for 
fourteen  or  twenty-one  years.^  And,  in  all  cases  of  uncertainty,  the 
tenant  is  most  favored  by  law,  because  the  landlord,  having  the 
power  of  providing  expressly  in  his  own  favor,  has  neglected  to  do 
so ;  and  on  the  principle,  also,  that  every  man's  grant  shall  be  taken 
most  strongly  against  himself.^ 

§  82.  It  was  formerly  held  that  the  efifect  of  a  lease  "  from  year 
to  year,  so  long  as  both  parties  please,"  was,  to  create  a  tenancy  for 
at  least  two  years  ;  ^  but  this  case  wts  recently  overruled  in  the 
Coiu't  of  Queen's  Bench,  by  a  decision  that  a  tenancy  from  year  to 
year  lasts  only  so  long  as  both  parties  please,  and  that  it  is  deter- 
minable by  either  party,  at  the  end  of  the  first  or  any  other  year,  by 
giving  the  usual  notice  to  quit  at  the  end  of  that  year  ;  unless,  in  the 
creation  of  such  a  tenancy,  the  parties  introduce  provisions  showing 
that  they  contemplated  a  tenancy  for  two  years  at  least.*  But  where 
the  words  were,  "  for  one  year  from  the  date  hereof,  and  so  on  from 
year  to  year,  untU  the  tenancy  hereby  created  shall  be  determined, 
as  after  mentioned,"  with  a  subsequent  proviso  that  it  should  be 
lawful  for  either  party  to  determine  the  tenancy,  by  giving  three 
months'  notice  to  the  other ;  it  ,was  held  that  the  tenancy  was  not 
deternunable  by  a  notice  expiring  before  the  end  of  the  second  year, 
for  the  court  considered  the  language  of  the  contract  clearly  con- 
templated a  term  to  continue  longer  than  one  year.^  Where  a  lease 
is  made  determinable  before  its  regular  expiration,  at  the  option  of 
the  lessee,  on  giving  six  months'  notice,  it  is  advisable  for  the  lessor 
to  make  that  option  conditional,  upon  payment  of  rent  due  to  the 
period  of  determination,  and  the  performance  of  the  lessee's  cove- 
nants;  for  otherwise  the   tenant  might  put  an   end  to   the  lease. 


1  Dan  V.  Spurrier,  3  Bos.  &  Pul.  399 ;  Goodright  v.  Richardson,  3  Term  E.  462 ; 
9  East,  15;  4M.  &  S.  30. 

2  Webb  V.  Dixon,  9  East,  15 ;  Folts  v.  Huntley,  7  "Wend.  K.  214. 
"  King  V.  Argand,  Cro.  Eliz.  775 ;  Birch  t>.  Wright,  1  T.  E.  380. 
"  Doe  dera.  Clarke  v.  Smarridge,  9  Jurist,  781. 

6  Doe  dem.  Chadburn  v.  Green,  9  Ad.  &.  El.  658. 
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leaving  the  charges  upon  the  property  unpaid,  and  the  premises  in  a 
dilapidated  state.  But,  hy  adopting  this  precaution,  the  qualification 
will  amount  to  a  condition  precedent,  and  exclude  the  tenant  from 
the  benefit  of  the  provision  without  a  strict  comphance  with  the  terms 
imposed.^ 

§  83.  As  a  general  rule,  a  deed  which  will  not  convey  aU  that  is 
intended,  will  be  construed  to  convey  all  that  it  was  in  the  power  of 
the  grantor  to  convey.^  And  our  law,  therefore,  may  be  considered 
as  extending  the  English  rule,  which  held,  that  if  a  man  has  power 
to  lease  for  ten  years,  and  he  leases  for  twenty,  the  lease  is  bad  at 
law,  but  good  in  equity  for  the  ten  years,  operating  as  an  execution 
of  a  power .^  So  a  devise  of  lands  to  an  executor,  for  the  payment 
of  the  debts  of  the  testator,  or  until  his  debts  are  paid,  or  a  par- 
ticular sum  is  raised,  will  create  an  estate  for  so  many  years  only  as 
are  necessary  to  raise  the  required  sum.*  But  no  man  may  grant  a 
lease  to  continue  beyond  the  period  at  which  his  own  estate  is  to 
determine ;  therefore  a  tenant  for  life  cannot  make  a  lease  to  con- 
tinue after  his  death.^  Yet  a  lease  made  under  a  power,  may  con- 
tinue, notwithstanding  the  determination  of  the  estate,  by  the  death 
of  the  person  by  whom  the  power  is  to  be  exercised.^  And  in  all 
such  cases,  although  the  demise  may  be  void  as  a  lease  for  years,  it 
will  still  operate  as  a  lease  at  wiU,  or  from  year  to  year,  and  the 
instrument  may  be  given  in  evidence,  as  proof  of  the  amount  of  rent 
to  be  paid,  and  of  the  other  terms  on  which  the  lands  are  held. 


1  Porter  v.  Shepherd,  6  Term  R.  665. 

2  Law  V.  Hempstead,  10  Com.  R.  23;  Martin  v.  Sterling,  1  Root,  R.  210. 
s  Roe  V.  Prideaux,  10  East,  R.  158;  1  Burr.  120. 

*  Corbet's  Case,  4  Rep.  81,  b;  1  P.  Wms.  509-518. 
6  Robie  V.  Smith,  21  Maine  R.  114. 
6  2  Rol.  Abr.  261,  pi.  10;  Co.  Lit.  219. 
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CHAPTER    IV. 

THE   CONTRACTING  PARTIES. 

§  84.  All  persons  seized  or  possessed  of  lands  or  tenements  may 
grant  leases  for  any  period  commensurate  with  their  respective  in- 
terests ;  except  such  only  as  are  under  some  legal  disability,  and 
whom  the  law  supposes  incapable  of  entering  into  any  contract.  The 
Revised  Statutes  of  New  York  declare,  "  every  citizen  of  the  United 
States  is  capable  of  holding  lands  within  this  State,  and  of  taking  the 
same  by  descent,  devise,  or  purchase."  And,  "  every  person  capable 
of  holding  lands  (except  idiots,  persons  of  unsound  mind,  and  infants), 
seized  of  or  entitled  to  any  estate  or  interests  in  lands,  may  ahen  such 
estate  or  interest  at  his  pleasure,  with  the  eifect,  and  subject  to  the 
restrictions  and  regulations  provided  by  law."  ^  At  common  law  as 
well  as  by  statute,  every  grant  of  lands  is  void,  if,  at  the  time  of  its 
delivery,  the  land  shaU  be  in  the  actual  possession  of  a  person  claim- 
ing under  a  title  adverse  to  that  of  the  grantor  ;  but  if  a  lessor  is  in 
possession  at  the  time  of  making  a  lease,  he  wiU  be  deemed  to  have 
the  right  of  possession,  as  to  aU  persons  holding  under  him ;  without 
such  possession,  however,  he  cannot  make  a  valid  lease,  for  a  bare 
right  of  entry  is  but  a  chose  in  action,  and  is  not  assignable.^  But 
if  he  is  in  actual  possession,  though  tortiously,  —  a  mere  disseizor,  — 
such  possession  will  enable  him  to  make  a  lease,  which  can  only  be 
avoided,  upon  an  eviction,  by  one  having  paramount  title.^ 

§  85.  Possession  is  of  so  much  importance  to  the  validity  of  a  lease, 
that  if  a  disseizee  wishes  to  make  a  lease  of  land  of  which  he  is  dis- 
seized, he  can  only  dehver  it  as  an  escrow,  to  take  effect  after  he 
enters  or  recovers  possession.    His  deed  wiU  not  operate  before  entry, 


1  R.  S.  719,  ^  8,  10;  lb.  739,  §  147. 

2  Isham  V.  Morrice,  Cro.  Car.  109. 

'  Bac.  Abr.  Leases  (I.),  4;  Lee  v,  Norris,  Cro.  Eliz.  331 ;  Thurston's  Case,  Owen, 
E.  16;  1  Rep.  a  (147,  a). 
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further  than  to  transfer  the  lessor's  right  of  entry,  to  take  eifect  after 
his  entry. 1  But  this  rule  applies  only  to  the  original  parties,  for  a 
lessee  for  years,  as  having  an  interesse  termini,  may  make  a  lease  of 
part,  or  an  assignment  of  the  whole  of  his  term,  before  he  enters  on 
the  demised  premises.^  And  if  a  man  dies,  and  his  heir  makes  a 
lease  of  the  land  descended  to  him  before  entry,  this  is  a  good  lease, 
for  he  is  seized  in  law,  though  not  in  fact.  But  if  a  stranger  had 
entered,  and  abated  into  the  land,  and  then  the  heir  had  made  the 
lease,  it  would  have  been  bad,  for  it  would  have  been  after  a  dis- 
seizin'.^  The  possession  of  a  tenant  for  life,  however,  is  not  adverse 
to  that  of  the  remainder-man,  and  hence  the  latter  may  make  a  valid 
lease,  notwithstanding  such  possession.* 

§  86.  Possession  however,  will  be  considered  as  following  the 
ownership,  unless  there  is  an  adverse  possession.  At  common  law 
indeed,  no  interest"  in  land  could  pass  from  a  vendor,  before  he  had 
himself  obtained  possession,  by  livery  of  seizin  ;  but,  by  force  of  the 
statute  of  uses,  the  possession  was  transferred  in  all  cases  to  the  use 
of  the  cestui  que  use,  who  may  now,  therefore,  if  there  is  no  adverse 
possession,  make  a  lease  for  years,  without  actual  entry .^  And  if 
there  is  an  undisputed  reversion  in  the  lessor  at  the  time  of  making 
a  lease,  it  wiU  be  a  good  charge  upon  the  reversion,  and  take  effect 
in  interest,  and  in  possession  also,  if  the  reversion  happens  to  be  re- 
duced into  possession,  during  the  period  limited  by  the  contract  for 
the  enjoyment  of  the  land ;  the  lessor  being  estopped,  by  his  own 
deed,  from  saying  that  he  did  not  demise  the  premises.^ 


1  Doe  V.  Watts,  9  East,  19 ;  Jennings  v.  Bragge,  Cro.  Ellz.  446-483  ;  Co.  Lit.  48,  b. 
The  rule  that  avoids  every  conveyance  of  land  which  is  held  adversely  at  the  time  of 
the  conveyance,  does  not  apply  to  a  lease  made  by  the  State ;  for  there  can  be  no  ad- 
verse possession  as  against  the  people.  The  people  cannot  be  disseized.  The  People 
V.  The  Mayor,  &c.  28  Barb.  R.  240. 

2  Plovi'den,  133-142;  Co.  Lit.  46,  b;  Cro.  Jac.  60. 
s  Shep.  Touch.  269. 

*  Grout  V.  Townsend,  2  Hill,  N.  Y.  R.  554. 

^  Bellingham  v.  Alsop,  Cro.  Jac.  52;  Ibid.  408;  Cro.  Eliz.  216.  To  constitute  an 
adverse  possession,  the  entry  of  the  disseizor  must  have  been  at  the  time  under  claim 
or  color  of  title ;  otherwise  it  is  a  mere  trespass.  It  must  be  such  as  to  raise  the  pre- 
sumption of  a  deed,  and  the  intention  will  guide  the  entry  and  fix  its  character.  An 
'  adverse  possession  must  also  be  continued,  uninterrupted,  notorious,  and  exclusive ; 
and  the  burden  of  proof  is  on  the  party  alleging  it  to  be  so.  Hilliard  on  Real  Prop- 
erty, Vol.  I.  p.  47. 

6  Mitford  V.  Fenwick,  And.  288 ;  Moor,  284 ;  Cro.  Jac.  168 ;  Cro.  Eliz.  140.    It  has 
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§  87.  Although  a  lessor  may  have  no  title  to  the  land  he  under- 
takes to  demise,  or  may  be  a  disseizor,  his  lease  wiU  still  operate  by 
way  of  estoppel  if  he  comes  into  possession,  by  purchase  or  descent, 
at  any  time  before  the  expiration  of  the  term.^  But  as  estoppels  are 
not  generally  favored,  and  will  not  be  admitted,  if  they  can  be 
avoided,  there  will  be  no  estoppel  if  some  interest  actually  passed 
by  the  lease,  though  the  interest  purported  to  have  been  granted 
is  really  greater  than  the  lessor  had,  at  the, time,  power  to  grant. 
Thus  if  a  lessee  for  the  life  of  B.  makes  a  lease  for  years,  and  then 
purchases  the  reversion  in  fee,  after  which  the  cestui  que  vie  dies ; 
the  lessor  may  avoid  this  lease,  though  several  of  the  years  thereia 
expressed  are  still  to  come  ;  for  he  may  confess  and  avoid  the  lease, 
which  took  effect  in  point  of  interest,  and  determined  on  the  death 
of  B.2  So  if  two  join  in  a  lease,  and  one  only  has  any  interest  in 
the  premises,  it  wiQ  enure  by  way  of  confirmation  from  the  other,  and 
not  by  way  of  estoppel.^ 

§  88.  With  respect  to  leases  by  estoppel,  we  may  further  observe, 
that  an  estoppel  cannot  operate  after  the  estate  of  the  lessor  is  de- 
termined ;  for  it  begins  by,  and,  therefore,  terminates  with  the  lease.* 
But  where  a  lease  for  years  cannot  take  effect  immediately,  by  reason 
of  a  prior  lease  of  the  same  premises,  the  second  lease  will  operate 
presently  by  estoppel,  for  so  much  of  the  term  as  may  be  left  after 
the  determination  of  the  former  lease,  by  way  of  passing  an  interest.^ 
A  grantor  by  deed  is  always  estopped  from  saying  he  had  no  interest, 
unless  he  is  a  trustee  for  the  public,  deriving  his  authority  from  an  , 
act  of  the  legislature  ;  ^  but  if  it  appears,  from  recitals  in  a  lease,  that 
he  had  nothing  at  the  time  of  the  demise,  and  he  afterwards  purchases 
the  land,  it  will  not  enure  to  the  lessee  by  estoppel.''    He  is,  however, 


been  held  in  Pennsylvania,  that  a  purchaser  at  a  sheriff's  sale,  who  has  not  receiyed 
his  deed,  cannot  make  a  valid  lease.     Hall  v.  Benner,  1  Pa.  E.  402. 

1  Jackson  v.  Murray,  12  Johns.  R.  201;  Sinclair  v.  Jackson,  8  Cow.  R.  543  ;  16  Johns. 
R.  110, 201 ;  Cooke  v.  Brown,  5  Pike,  R.  693 ;  Co.  Lit.  47,  227 ;  Ld.  Raym.  729 ;  Webb 
V.  Austin,  8  Scott,  N.  R.  419 ;  s.  c.  7  Mann.  &  Gr.  701. 

2  Leicester  v.  Rehoboth,  4  Mass.  R.  180;  Ibid.  273;  Co.  Lit.  47,  b;  Ventr.  358. 
s  Brcreton  v.  Evans,  Cro.  Eliz.  700. 

*  Jackson  v.  Ayres,  10  Johns.  R.  224 ;  Brudnell  v.  Roberts,  2  Wils.  R.  143 ;  8  Term 
R.  487  ;  4  Ibid.  682 ;  Cro.  Eliz.  700. 

6  Hilman  v.  Hoie,  Garth.  247 ;  s.  o.  1  Salk.  R.  275. 
6  Fairtitle  v.  Gilbert,  2  Term  R.  169.  * 

'  Hermitage  v.  Tomkins,  1  Ld.  Ray.  729. 
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estopped  from  contending  that  he  had  merely  an  equitable  and  not  a 
legal  estate  when  he  granted  the  lease. ^ 

§  89.  On  the  other  hand',  a  lessee,  by  executing  a  lease,  is  estopped 
from  disputing  the  title  of  his  lessor ;  ^  though  he  may  show  that  such 
title  has  since  expired,  or  that  he  has  purchased  a  title  which  is  not 
inconsistent  with  that  under  which  he  came  into  possession.^  Nor  is 
he  estopped,  by  a  description  of  the  land  in  a  lease,  from  showing 
that  what  was  there  called  meadow,  was  not,  in  point  of  fact,  such.* 
So  an  assignee  is  estopped  by  the  deed  which  estops  his  assignor ;  ^ 
and  by  executing  an  assignment,  in  which  the  original  lease  is  recited, 
he  is  precluded,  in  an  action  by  the  assignor,  from  calling  upon  him 
to  prove  the  lease. ^  Nor  will  an  estoppel  bar  the  lessee,  beyond  the 
duration  of  the  interest  derived  by  him  under  the  lease.  Therefore, 
if  a  man  take  a  lease  for  years,  by  deed  indented  of  his  own  hand,  it 
is  no  conclusion  beyond  the  term,  at  the  end  of  which  the  lessor  may 
epter  and  occupy  the  land ;  for  by  the  determination  of  the  term,  the 
estoppel  is  also  determined.''  And  the  acceptance  of  a  lease,  and 
the  payment  of  rent,  for  the  use  of  a  wharf,  will  not  after  the  expira- 
tion of  the  term,  estop  the  lessee  from  asserting  a  right  to  use  it  with- 
out the  consent  of  the  lessor.^ 

§  90.  All  estoppels,  however,  must  be  reciprocal  and  mutual,  for 
as  the  whole  estate  is  created  by  estoppel,  both  parties  must  be  bound 
or  neither ;  if,  therefore,  a  man  takes  a  lease  for  years  of  his  own 
land,  from  an  infant  or  feme  covert,  it  will  work  no  estoppel,  because 
infants  or  femes  covert,  by  reason  of  their  disabihty  to  contract,  are 
not  estopped,  nor  shall  the  lessee  be,  for  the  want  of  mutuality .^    This 


1  Green  v.  James,  6  Mees.  &  Wels.  656. 

2  Carpenter  v.  Thompson,  3  N.  Hamp.  204 ;  Wood  v.  Day,  1  Moore,  389 ;  7  Taunt. 
646. 

3  Jackson  v.  Rowland,  6  Wend.  R.  666 ;  Neave  v.  Moss,  I  Bingh.  360 ;  7  Ad.  &  El. 
157;  2Nev.  &  Per.  123. 

*  Skipwith  V.  Green,  1  Stra.  610;  3  Danv.  272;  8  Mod.  R.  311. 
6  Taylor  v.  Needham,  2  Taunt.  278 ;  7  Term  R.  488. 

*  Nash  V.  Turner,  1  Esp.  217. 

'  4  Co.  54,  a ;  James  v.  Landon,  Cro.  Eliz.  36. 

8  Child  V.  Chappell,  5  Seld.  R.  246.  In  this  case  the  court  held  that  the  defendant 
established  his  right  to  the  easement  claimed,  both  by  direct  grant  and  upon  the  prin- 
ciple of  dedication. 

9  The  Welland  Canal  o.  Hathaway,  8  Wend.  B.  9 ;  Ibid.  480 ;  Co.  Lit.  352 ;  BoU- 
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rule,  requiring  reciprocity  in  cases  of  estoppel,  necessarily  requires 
that  the  lease  shall  be  by  indenture,  and  not  by  deed  poU ;  for  both 
lessor  and  lessee  must'  be  bound,  or  neither.^  The  indenture  must 
also  be  executed  by  both  parties,  an  indenture  executed  by  the  one 
and  not  the  other  being  only  equivalent  to  a  deed  poll ;  though,  for 
this  purpose,  a  lease  executed  by  the  lessor  only,  and  a  counterpart 
by  the  lessee,  are  considered  as  one  indenture.^  For  a  sunilar  reason, 
a  stranger  can  neither  be  bound  by,  nor  take  advantage  of  an  estop- 
pel, the  rule  bemg  confined  to  privies  in  blood  or  estate.^ 

§  91.  But  an  estoppel  is  not  confined  wholly  to  the  parties  to  the 
lease  ;  for  it  is  annexed  to  the  estate,  runs  with  the  land,  and  is  bind- 
ing on  all  persons  claiming  under  them.  The  heir  of  the  reversion 
being  privy  in  blood,  and  taking  the  estate  subject  to  the  burdens 
imposed  on  his  ancestor,  is  bound  wherever  that  ancestor,  leaving  no 
estate  in  the  premises,  or  only  a  contingent  remainder,  makes  a  lease 
by  indenture  and  afterwards  purchases  the  fee  of  the  land  demised, 
and  dies.^  The  heir,  however,  wiU  not  be  bound,  unless  he  clauns  the 
land  from  him  who  created  the  estoppel;  for,  if  he  purchase  the 
reversion  himself,  or  if  it  devolve  upon  him  by  descent  from  another 
ancestor,  he  will  not  be  bound.^  Nor  wiU  he  be  bound,  unless  the 
estoppel  would  have  operated  upon  the  inheritance  in  the  hands  of 
his  ancestor ;  and,  therefore,  if  tenant  for  life  make  a  lease  for  years, 
and  afterwards  purchase  the  reversion  and  die  within  the  term,  his 
heir  may  enter  ;  for  a  freehold  being  a  greater  estate  than  any  term 
of  years,  the  decease  of  the  tenant  for  fife,  out  of  whose  estate  the 
lessee's  interest  arose,  is  the  regular  period  appointed"  by  law  for  the 
determination  of  the  lease.^     Privies  in  estate  are  also  bound,  when 


ing  V.  Mayor,  3  Hand.  563 ;  Doe  dera.  Leeming  v.  Skinner,  2  N.  &  P.  123 ;  4  M.  &  S. 
485;  2B.  &  A.  278. 

1  Co.  Lit.  363,  b ;  Pike  v.  Eyre,  9  Bam.  &  Cress.  909 ;  s.  c.  4  Man.  &  Ey.  661 ; 
"Wright  V.  Douglas,  10  Barb.  E.  97. 

2  Hill  V.  Saunders,  9  Bar.  &  Cr.  534  ;  s.  o.  2  Bing.  112 ;  1  Car.  &  P.  80;  Cord- 
well  V.  Lucas,  2  Mees.  &  Wels.  Ill ;  Wilson  v.  Woolfryes,  6  Mau.  &  Sel.  341. 

s  Jackson  v.  Brinkerhoff,  3  Johns.  C.  K.  101 ;  Berlin  v.  Norwich,  10  J.  E.  229 ; 
Braintree  v.  Hingham,  17  Mass.  E.  432 ;  6  Pick.  E.  455  ;  Cro.  Eliz.  37,  700. 

*  "Webb  V.  Austin,  8  Scott,  N.  E.  419;  s.  c.  7  Man.  &  Gr.  701 ;  Neal  v.  Lower, 
PoUexf.  54 ;  Co.  Lit.  352,  a. 

6  W.  Jo.  460 ;  Goodtitle  dem.  Paulkner  v.  Morse,  3  Terra  E.  371. 

^  Preport's  Case,  6  Co.  15,  a;  Co.  Lit.  47,  b ;  8  Term  E.  487 ;  Carvick  v.  Blagrave, 
1  Br.  &B.  531. 
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a  man  makes  a  lease,  by  indenture,  of  property  to  which  he  has 
no  title,  and  afterwards,  becoming  its  owner  in  fee,  disposes  of  it  to 
another ;  for  the  purchaser  will  be  estopped  from  disputing  the  lease. ^ 

§  92.  An  estoppel  may  also  be  by  matter  in  pais,  though  not  in 
writing,  —  as  by  hvery,  entry,  acceptance  of  rent,  or  the  hke ;  ^  for 
the  rule  is  general,  that  where  a  person  assents  to  an  act,  and  derives 
title  under  it,  he  cannot  afterwards  be  permitted  to  impeach  it.^  But 
when  the  estoppel  is  by  matter  in  pais,  it  is  determined  by  the  ceasing 
of  the  act  which  created  the  estoppel,  although  it  is  otherwise  of  an 
estoppel  by  matter  of  record.*  And  in  all  cases  where  a  party  claims 
to  estabhsh  his  right  by  estoppel,  the  instrument  on  which  he  rehes 
must  be  clear,  precise,  and  unequivocal,  and  not  depend  upon  infer- 
ence.^ It  must  also  be  specially  pleaded,  and  cannot  be  taken  ad- 
vantage of  collaterally,  or  by  inference  ;  °  if,  however,  the  instrument 
be  not  under  seal,  and  operates  by  way  of  estoppel,  and  not  as  a 
technical  estoppel,  it  caimot  be  pleaded,  but  must  be  given  in  evi- 
dence, under  the  proper  issue  joined  in  the  case.^ 


SECTION  I. 

LEASES   BY  INFANTS. 

§  93.  A  minor  caimot  make  a  lease  that  will  bind  him  when  he 
arrives  at  full  age  ;  ^  the  rule  being  now  well  settled  in  this  country, 
that  all  contracts  (except  for  necessaries)  made  by  a  minor,  including 
his  deeds  and  all  other  instruments  under  seal,  are  voidable,  that  is, 


1  Trevivian  v.  Lawrence,  Holt,  282 ;  Webb  v.  Austin,  supra.  Although  a  lessee 
may  maintain  an  action  of  covenant  against  his  lessor  on  a  lease  by  estoppel,  the  same 
privilege,  it  is  said,  does  not  extend  to  his  assignee.  Style  v.  Hearing,  Cro.  Jac.  73 ; 
Awder  v.  Noises,  Cro.  Eliz.  373-436. 

^  Springstein  v.  Schermerhorn,  12  Johns.  E.  357;  Co.  Lit.  352. 

s  Dezell  v.  Odell,  3  Hill,  N.  Y.  E.  215 ;  Eex  v.  Stacy,  1  Term  E.  4. 

*  James  v.  Eandon,  Cro.  Eliz.  36,  700 ;  Co.  Lit.  47,  b. 

5  Eich  V.  Hotchkiss,  16  Day,  E.  409 ;  Lajoy  v.  Priman,  3  Miss.  529. 

"  Lansing  v.  Montgomery,  2  Johns.  E.  382. 

'  Davis  V.  Tyler,  18  Johns.  E.  490. 

8  Eoof  V.  Stafford,  7  Cow.  E.  179 ;  1  Nott  &  McCord,  E,  1 ;  1  N.  H.  E.  74 ;  11 
Johns.  E.  539.  A  rent-charge  granted  by  an  infant  is  voidable  only.  Hudson  v.  Jones, 
3  Mod.  310. 
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he  may '  disavow  and  so  annul  them,  either  before  his  majority,  or 
within  a  reasonable  time  after  it.^  But  if  he  makes  a  lease  ren- 
dering rent,  it  passes  an  interest  in  the  estate,  and  binds  the  adult 
party  until  the  minor  chooses  to  avoid  it.^  If  he  ratifies  it,  on 
coming  of  age,  —  as  by  receiving  rent  that  accrues  after  that  period, 
or  the  hke,  —  he  confirms  the  lease  and  cannot  afterwards  impeach  it.^ 

§  94.  Very  shght  acts  and  circumstances  are  sufficient  to  show  an 
>  infant's  assent  to  a  contract  after  his  majority  ;  and  a  verbal  con- 
firmation of  his  deed  is  sufficient.*  In  fact  the  authorities  seem  to 
authorize  the  statement  of  the  rule  to  be,  that  no  distinct  act  of 
confirmation  is  necessary,  but  that  all  the  voidable  contracts  of  an 
infant  are  binding  upon  him,  iinless  there  be  an  express  disaffirmance 
on  his  part,  on  his  coming  of  age.^  The  mere  execution,  however, 
after  he  attains  his  age,  of  another  lease  or  conveyance  of  the  same 
property,  even  to  a  purchaser  for  value,  is  no  disaffirmance  of  an  in- 
fant's deed.^  To  render  such  subsequent  conveyance,  after  he  arrives 
of  age,  an  act  of  dissent  to  the  prior  deed,  it  must  be  so  inconsistent 
therewith,  that  both  deeds  cannot  stand  together.' 


1  Bool  V.  Mix,  17  Wend.  R.  119 ;  Eagle  Fire  Co.  v.  Lent,  6  Paige,  R.  635  ;  Per 
Story,  J.  in  10  Peters,  E.  71  ;  Wlieaton  v.  East,  5  Yerger,  Tenn.  R.  41 ;  Worcester  v. 
Eaton,  13  Mass.  R.  237;  1  N.  H.  R.  73;  Phillips  v.  Green,  5  Monroe,  344;  12 
Ver.  28. 

2  Zoucli  V.  Parsons,  3  Burr.  R.  1794 ;  Stafford  v.  Roof,  9  Cow.  R.  626  ;  Walmsley  v. 
Lindenberger,  2  Rand.  R.  478;  1  Mason,  82;  Goodsel  v.  Myers,  3  Wend.  R.  479;  4 
McCord,  R.  229,  e  ;  Brown  v.  Caldwell,  10  S.  &  R.  114. 

8  Smith  V.  Low,  1  Atk.  R.  489;  Brown  u.  Caldwell,  10  Serg.  &  Raw.  114;  Co. 
Lit.  308,  a ;  1  Rol.  730 ;  Smith  v.  Bowin,  1  Mod.  R.  25 ;  Warwick  v.  Bruce,  2  M. 
&  S.  205  ;  4  Leon.  4. 

*  Houser  v.  Reynolds,  1  Hayw.  143  ;  Hoyle  v.  Stowe,  2  Dev.  &  Batt.  320.  In 
England,  by  statute  9  Geo.  4,  c.  14,  §  5,  it  is  necessary  that  the  ratification  be  in 
writing,  signed  by  the  party  to  be  charged  thereby;  but  any  wi'iting  is  sufficient, 
which  in  an  adult,  would  be  considered  an  adoption  or  ratification  of  an  act  done  by 
one  acting  as  an  agent.  Harris  v.  Wall,  1  Exch.  R.  122;  11  Ad.  &  El.  934.  A 
similar  statute  exists  in  Maine. 

^  Zonch  V.  Parsons,  swpra;  Holmes  v.  Blogg,  8  Taunt.  R.  35;  Jackson  v.  Car- 
penter, 11  Johns.  E.  539 ;  Jackson  v.  Burchin,  14  Johns.  E.  124;  Curtis  v.  Patten, 
11  Serg.  &  Eaw.  305  ;  4  McCord,  241 ;  9  Verm.  365.  The  rule  was  stated  in  a  Con- 
necticut case,  to  be  that  there  are  three  ways  of  affirming  the  voidable  contracts  of  an 
infant,  when  he  arrives  at  full  age;  1.  By  an  express  ratification;  2.  By  acts  which 
reasonably  imply  an  affirmance ;  3.  By  his  omission  to  disaffirm  within  a  reasonable 
time.    Kline  v.  Beehe,  6  Conn.  R.  494;  Worcester  v.  Eaton,  13  Mass.  R.  371. 

^  Bool  V.  Mix,  supra;  Dominick  v.  Michael,  4  Sandf.  R.  375. 

'  The  Eagle  Eire  Co.  v.  Lent,  6  Paige,  R.  635. 
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§  95.  None,  however,  but  the  infant  himself,  or  his  legal  repre- 
sentatives, can  avoid  a  lease.  Being  a  personal  privilege,  intended 
for  his  benefit,  he  is,  while  living,  the  exclusive  judge  of  the  pro- 
priety of  exercising  it ;  and  when  dead,  those  alone  should  interfere 
who  legally  and  personally  represent  him ;  ^  and  when  a  plea  of 
infancy  is  interposed,  the  burden  of  proof  rests  on  him  alone,  even 
though  the  issue  be  upon  a  ratification  of  his  contract  after  he  came 
of  age.^  , 

§  96.  As  to  an  infant  lessee,  we  may  observe,  that,  although 
a  lease  made  to  an  infant  is  equally  voidable  on  his  part  with  one 
made  by  him,  it  is  always  available  for  the  purpose  of  vesting  the 
estate  in  him ;  but  as  to  his  liabihty  for  rent,  or  the  performance  of 
other  stipulations  usually  contained  in  a  lease,  he  is  in  the  same 
situation  he  would  be  in,  as  in  case  of  any  other  contract,  for  he  may 
disafiirm  it  when  he  comes  of  age.  As  a  general  rule,  he  is  hable 
for  necessaries  ;  and  although  this  is  a  relative  term,  depending  upon 
his  situation  in  life,  lodging  probably  comes  withiu  this  description ; 
and,  therefore,  where  an  infant  rented  a  house,  and  exercised  his 
trade  as  a  barber  therein,  it  was  held  to  be  properly  left  to  the  jury 
to  decide,  in  an  action  to  charge  him  with  the  rent  of  the  house 
whether  it  came  within  the  meaning  of  the  term  necessaries.^  If, 
however,  after  his  full  age,  he  continues  in  possession  of  lands  de- 
mised to  him  during  his  minority,  he  thereby  aflSrms  the  lease  and 
becomes  Hable  for  rent.  He  must  also  make  his  election  to  avoid  the 
lease  if  at  all  within  a  reasonable  time  after  he  attains  his  full  age.* 
It  belongs  to  a  jury  to  determine  what  is  a  reasonable  time,-under 
the  circumstances  of  each  particular  case ;  but  an  acquiescence  ,of 
four  months  after  majority,  has  been  held  to  preclude  an  infant  from 
afterwards  disaffirmiag  a  lease.^ 


1  Jackson  v.  Todd,  6  Johns.  E.  25;  Oliver  v.  Hondlet,  13  Mass.  E.  237;  Eoberts 
V.  Wiggin,  1  N.  H.  E.  93 ;  Hartness  v.  Thompson,  5  Johns.  R.  160.  Tor  this  reason 
it  is  said,  mere  privies  in  estate  cannot  avoid  an  infant's  lease.  Hoyle  v.  Stowe,  2 
Der.  &  Bat.  323.     But  see  Dominick  v.  Michael,  supra. 

2  2  Greenleaf  on  Evid.  5  362 ;  Jeune  v.  "Ward,  2  Stark.  E.  326. 

=  Lowe  V.  Griffiths,  1  Hodges,  30;  1  Scott,  58 ;  Hands  v.  Slaney,  8  Term  E.  578. 
*  Bac.  Abr.  tit.  Infant,  p.  611. 

6  Doe  u.  Smith,  2  Term  E.  436 ;  Holmes  v.  Blogg,  8  Taunt.  E.  35 ;  s.  c.  J.  B. 
Moore,  466. 

6 
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SECTION  II. 

BY  PERSONS    OE   UNSOUND   MIND. 

§  97.  Idiots  and  lunatics  being  void  of  understanding,  and  con- 
sequently unable  to  give  the  deliberate  assent  necessary  to  the  vahdity 
of  a  contract,  are,  on  principles  of  humanity  as  well  as  of  justice,  re- 
strained from  making  any  contract ;  ^  but  previous  or  subsequent 
lunacy  will  not  vitiate  a  contract  entered  into  during  an  interval  of 
sanity .2  Mr.  Justice  Story,  in  his  Commentaries  on  Equity  Jurispru- 
dence, lays  it  down  as  a  general  principle,  that  the  contract  of  any 
person  who  is  non  compos  mentis,  —  from  age,  imbecihty,  or  other 
personal  infirmity,  —  is  absolutely  void.^  But  the  cases  do  not  seem 
to  apply  this  rule  to  the  execution  of  a  deed,  for  the  deed  of  a  person 
who  is  non  compos  mentis  is  only  void  if  he  be  under  guardianship ; 
but  if  he  is  not  under  guardianship  it  is  voidable,  and  may  become 
void  according  to  circumstances.*  The  committee  of  a  lunatic  is  gen- 
erally authorized  to  execute  leases  of  his  property,  under  the  direction 
of  the  court  n\akuig  the  appointment,  but  without  the  aid  of  a  statu- 
tory provision  conferring  such  authority  upon  the  court,  it  is  said  that 
the  committee  of  a  lunatic  would  have  no  such  power.^ 

§  98.   Mere  weakness  of  mind  is  not,  of  itself,  a  sufficient  ground 


1  FauMer  v.  Silk,  3  Campb.  126;  Seaver  v.  Phelps,  11  Pick.  E.  304;  4  Cow.  E. 
417  ;  Dane  v.  Kirkwall,  8  C.  &  P.  679.  An  idiot  is  one  who  is  a  natural  fool,  or  one 
a  nativitate.  A  lunatic  is  one  who  has  become  non  cmnpos  mentis  by  the  visitation  of 
God. 

2  Jackson  v.  King,  4  Cow.  E.  207  ;  Johnson  v.  Moore,  1  Littell,  Ky.  E.  371 ;  Owen 
V.  Davis,  1  Ves.  E.  82. 

*  1  Story,  Eq.  Jur.  §  222.  There  are  later  decisions  to  the  effect,  that  a  contract  is 
not  vitiated  by  the  unsoundness  of  mind  of  one  of  the  contracting  parties,  if  this  fact  is 
unknown  to  the  other,  and  no  advantage  is  taken  of  the  lunatic.  But  the  rule  applies 
to  cases  in  which  the  contract  is  not  merely  executory,  but  has  been  executed  in  whole 
or  in  part,  so  that  the  parties  cannot  be  restored  altogether  to  their  original  position. 
Molton  V.  Camron,  2  Exch.  487,  s.  c.  In  Error,  4  ILxch.  17  ;  Bevan  v.  McDonnell, 
9  Exch.  309. 

«  Wait  V.  Maxwell,  5  Pick.  E.  217  ;  Webster  v.  Woodford,  3  Day,  E.  90 ;  Ingraham 
V.  Baldwin,  5  Seld.  E.  45. 

5  Knipe  v.  Palmer,  2  Wils.  130. 
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for  avoiding  any  contract,  unless  some  stratagem  or  fraud  is  resorted 
to  by  the  person  in  whose  favor  it  is  made  ;  for  if  a  man  be  legally 
compos  mentis,  he  is  the  disposer  of  his  own  property,  and  his  will 
stands  as  a  reason  for  his  actions. ^  Thus,  if  an  iUiterate  person  is  in- 
duced to  sign  a  deed,  by  a  misrepresentation  of  its  nature  and  con- 
tents, such  deed,  being  obtained  by  fraud,  is  void ;  ^  but  if  he  did  not 
req^uest  it  to  be  read  to  him,  and  no  false  representation  of  its  contents 
was  made  to  him,  it  will  not  be  avoided  merely  on  the  ground  of  his 
ignorance.^  Even  a  person  who  is  deaf  and  dumb  from  his  birth,  hav- 
ing, however,  sufficient  intellectual  capacity  to  comprehend  the  nature 
of  his  acts,  is  not  legally  incapable  of  executing  a  deed ;  and  although 
its  contents  are  not  fully  communicated  to  him,  for  the  want  of  suffi- 
cient signs,  it  win  be  sufficient  if  he  knew  he  was  making  a  convey- 
ance of  his  estate.*  Yet  if,  by  fraud  and  misrepresentation,  a  lease 
different  from  the  one  directed  to  be  prepared  be  imposed  upon  a 
bhnd  man  for  execution,  he  may  afterwards  treat  it  as  a  nullity.^ 
Persons  deaf,  dumb,  and  blind  from  their  nativity,  labor  under  an  ab- 
solute incapacity.^ 

§  99.  Nor  does  old  age,  simply,  incapacitate  a  person  from  grant- 
ing a  lease.  Fraud  and  imposition  would,  of  course,  defeat  it,  but  the 
mere  circumstance  of  age  is  not  a  sufficient  ground  from  which  to  pre- 
sume imposition ;  for,  as  Mr.  Justice  BuUer  observed  in  the  case 
quoted,  we  have  seen  the  greatest  abihties  displayed  at  a  greater  age 
than  seventy-five.''  So  a  lease  made  by  a  party  under  duress  is  not 
void,  but  voidable  only  by  him  where  he  recovers  his  free  agency  ;  but 
he  cannot  avoid  it  under  the  plea  of  non  est  factum,  for  it  is  his  deed 
at  the  time  of  action  brought.  He  can  only  avoid  it  by  a  special 
plea.^ 

1  Dods  V.  Wilson,  Const.  E.  448 ;  Jackson  v.  King,  4  Cow.  E.  218 ;  Jenldns,  &c., 
Monroe,  R.  328;  Osmond  v.  Ktzroy,  3  P.  Wms.  129;  s.  c.  Eq.  Ca.  Ab.  186,  pi.  8; 
2  Atk.  2.51. 

2  Jackson  v.  Hayner,  12  Johns.  R.  469 ;  "White  v.  Small,  2  Ca.  in  Ch.  105. 
8  Hallenbeck  v.  Dewitt,  2  Jphns.  R.  404. 

*  Brown  V.  Brown,  3  Conn.  R.  299 ;  Co.  Lit.  42,  b  ;  Shutter's  Case,  12  Co.  90,  a. 

5  Shutter's  Case,  suprq;  2  Co.  3,  a,  and  9,  a. 

s  Co.  Lit.  42,  b;  Com.  Dig.  (Capacity),  D,  4. 

1  Lewis  V.  Pead,  1  Ves.  Jr.  19. 

8  Whelpdale's  Case,  5  Co.  119,  a;  2  Co.  9,  b;  5  B.  &  Ad.  8.  By  duress  is  meant 
that  degree  of  severity,  either  threatened  and  impending  or  actually  inflicted,  which 
is  sufficient  to  overcome  the  mind  and  will  of  a  person  of  ordinary  firmness.  Greenl. 
on  Evid.  §  301. 


64  LAW  OP  LANDLOKD  AND  TENANT.  [CH.  IV. 

§  100.  If  a  person  is  in  an  extreme  state  of  intoxication,  so  as  to 
be  depriyed  of  the  exercise  of  reason,  a  lease  obtained  from  liim,  while 
in  that  condition,  would  be  absolutely  void.^  This,  however,  is  an 
extension  of  the  old  rule  of  law  on  the  subject,  which  was,  that  it  was 
only  in  cases  where  an  unfair  advantage  had  been  taken  of  a  drunken 
party,  or  contrivance  or  management  was  resorted  to  for  the  purpose 
of  drawing  him  into  drink,  that  equity  would  reheve  him.^  The  old 
jurists,  in  fact,  held,  that  a  man  was  not  to  be  reheved  at  all  from  a 
contract  which  he  had  made  while  drunk.^  But  the  modem  doctrine, 
concurring  with  all  the  civil  law  writers,  now  is,  that  a  contract  made 
under  such  circumstances  is  void ;  under  a  plea  of  no7i  est  factum, 
therefore,  a  defendant  will  be  permitted  to  give  in  evidence  that  he 
was  made  to  sign  the  deed,  when  he  was  so  drunk  that  he  did  not 
know  what  he  did.*  The  decisions  of  some  of  our  southern  courts, 
however,  would  make  the  contract  of  an  intoxicated  man  voidable  only ; 
and  not  to  be  avoided,  if  his  assent  is  afterwards  given  when  he  be- 
comes sober.^  But  it  is  admitted  that  the  evidence  of  complete  and 
total  drunkenness  ought  to  be  clear  and  satisfactory. ^ 


SECTION  III. 

BY  AND   TO   MARRIED   WOMEN. 

§  101.  The  free  agency  and  ability  of  a  married  woman  to  make  a 
contract  being  entirely  suspended  during  marriage,  she  is  incapable 
at  common  law,  without  the  concurrence  of  her  husband,  of  making  a 


''  Prentice  v.  Achorn,  2  Paige,  R.  31 ;  Barrett  v.  Baxton,  2  Aiken,  Verm.  R.  167  ; 
Pitt  V.  Smith,  8  Campb.  33 ;  Fenton  v.  Holloway,  1  Stark.  128 ;  Cooke  v.  Clayworth, 
18  Ves.  16 ;  In  re  Ann  Lynch,  5  Paige,  R.  120.  Where  a  person,  for  any  considerable 
part  of  his  time,  is  intoxicated  to  such  a  degree  as  to  be  deprived  of  his  ordinary  facul- 
ties, it  is  prima  facie  evidence  that  he  is  incapable  of  managing  his  affairs,  or  of  makin"' 
a  contract.     In  the  Matter  of  Tracy,  1  Paige,  R.  582. 

2  Cory  V.  Cory,  1  Ves.  19  ;  Cragg  v.  Holme,  18  Ves.  R.  14;  1  Fonb.  Eq.  67  ;  1  Mad. 
Ch.  303  ;  Gove  v.  Gibson,  11  Mees.  &  "Wels.  623. 

"  4  Co.  R.  125  ;  3  P.  Wms.  130. 

*  Cole  V.  Robbins,  Bui.  N.  P.  172;  1  Stark.  126. 

'^  Remicker  v.  Smith,  2  Har.  &  Johns.  R.  423 ;  Arnold  v.  Hickman,  6  Munf.  R.  15 ; 
Williams  v.  Inabert,  1  Bailey,  R.  343. 

6  Adm'r  of  Lee  v.  Ware,  1  Hill,  S.  C.  R.  316. 
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valid  lease  of  lands,  of  which  they  are  seized  in  her  right,  or  of  which 
she  is  possessed  in  her  own  right.  Her  separate  deed,  being  abso- 
lutely void,  does  not  admit  of  confirmation ;  and  it  is  only  when  made 
under  a  power  contained  in  a  settlement  authorizing  such  acts,  that 
her  individual  leases  could  be  sustained.  The  husband  has  sole  domin- 
ion over  his  wife's  lands,  with  a  right  to  lease  and  take  the  rents  and 
profits  during  her  life  ;  and  if  a  living  child  be  born  of  the  marriage, 
he  has  the  same  right  during  his  own  hfe,  if  he  survives  her.^  But 
as  to  lands  in  which  the  wife  was  possessed  of  a  chattel  interest  only, 
the  husband  has  an  exclusive  and  absolute  power  of  disposing  of  them, 
as  against  his  wife  ;  though,  on  his  faihng  to  dispose  of  them  in  his 
lifetime,  they  will  belong  to  her  in  preference  to  his  personal  repre- 
sentatives.^ If  he  dies  before  her,  he  cannot  dispose  of  them  by  his 
will ;  but,  if  he  survives  her,  they  become  his  own  absolute  property .^ 
But  his  power  of  leasing  her  freehold  estates  is  restricted  to  the  con- 
tinuance of  a  demise,  made  by  himself  alone,  beyond  the  period  of 
their  joint  lives,  unless  he  becomes  entitled  as  tenant  by  the  curtesy  ; 
in  which  case  the  lessee  may  remain  in  possession  during  the  remain- 
der of  the  term,  subject  to  a  sooner  determination  by  the  death  of 
the  lessor.* 

§  102.  But  his  lease  of  her  lands,  in  which  she  has  not  joined,  will 
only  bind  her  during  the  lifetime  of  her  husband,  for  after  his  death, 
she  may  confirm  or  avoid  it  at  pleasure  ;  yet  until  she  avoids  it  by 
entry,  it  wUl  stand  good.^  The  acceptance  of  rent  by  her  which  has 
accrued  since  the  death  of  her  husband,  Avill,  however,  be  deemed 
evidence  of  its  aflSrmance.^  But  a  mere  verbal  lease,  by  husband  and 
wife,  of  her  lands,  or  a  written  lease  to  which  she  is  not  a  party ;  is 
void  as  to  the  wife,  and  cannot  be  aflBrmed  by  her  assent  after  the 


1  Jackson  v.  McConnell,  19  Wend.  R.  175  ;  2  Hoot,  R.  369 ;  Co.  Lit.  46,  b ;  351,  b  ; 
Manby  v.  Scott,  1  Sid.  120 ;  Zoach  v.  Parsons,  3  Burr.  1805  ;  Cro.  Eliz.  446 ;  4  Kent, 
Cora.  26. 

2  Druce  v.  Denison,  6  Ves.  394;  Wildman  v.  Wildman,  9  Ves.  177;  Cro.  Eliz.  33- 
278  ;  Hayward  v.  Hayward,  20  Picli.  517 ;  Co.  Lit.  351,  b. 

8  Co.  Lit.  300,  a,  b  ;  351,  a.  The  same  result  follows  a  divorce  a  vinculo  matrimonii. 
Legg  V.  Legg,  8  Mass.  R.  99. 

*  Di.xon  V.  Harrison,  Vaugh.  46 ;  Miller  v.  Maynewaring,  W.  J.  354 ;  s.  c.  Cro. 
Car.  397. 

5  Doe  V.  Weller,  7  Term  R.  478 ;  Jackson  v.  Holloway,  7  Johns.  R.  81 ;  Brown  v. 
Lindsay,  2  Hill,  S.  C.  R.  544 ;  Jordan  v.  Wikes,  Cro.  Jac.  332 ;  Ibid.  417-563 

"  Worthington  v.  Young,  6  Ohio  R.  313 ;  2  Saund.  R.  180.  , 

6* 
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death  of  the  husband,  for  her  consent  at  the  commencement  of  the 
term,  must  appear  by  deed.^ 

§  103.  The  common  law,  also,  held  every  conveyance  of  a  feme 
covert,  absolutely  void,  except  when  done  by  matter  of  record,  as  by 
a  fine  and  recovery :  and  even  then,  unless  her  husband  was  a  party 
to  the  record,  he  might  avoid  it.^  But  this  mode  of  conveyance  is 
now  abolished  by  the  English  statutes,  and  has  never  been  in  force 
in  New  York; -nor,  as  we  beheve,  in  any  of  the  other  States.  The 
colonial  acts  of  1771  recite  that  femes  covert  had  been  in  the  habit 
of  conveying  land  by  deed  and  not  by  fine,  and  confirm  such  convey- 
ances, but  declare  that  for  the  future,  no  estate  of  a  feme  covert 
should  pass  by  deed,  without  her  previous  private  acknowledgment 
before  a  magistrate  that  she  executed  the  deed  freely  without  any 
fear  or  compulsion  of  her  husband ;  since  then  the  deed  of  a  feme 
covert,  executed  according  to  the  statute,  has  always  been  sufficient 
to  pass  her  real  estate,  or  any  interest  therein,  leasehold  or  other- 
wise.^  The  Kevised  Statutes  have  reenacted  the  former  statute,  and 
further  declare,  that  if  a  vrife  resides  out  of  the  State,  she  may  unite 
with  her  husband,  and  convey  any  of  her  real  estate  situated  within 


'  Tnrney  o.  Sturgos,  Dyer,  91  b;  Walsal  v.  Heath,  Cro.  Eliz.  656;  Jackson  v. 
HoUoway,  supra.  A  recent  law  of  New  York  has  made  a  very  important  alteration-  of 
the  common  law,  in  respect  to  the  right  of  a  married  woman  to  control  her  separate 
estate,  giving  her  power  to  convey  any  interest  or  estate  therein  at  pleasure,  as  if  she 
were  unmarried.  In  that  State  she  may  now,  no  doubt,  without  the  aid  of  her  husband, 
make  valid  leases  of  lands  acquired  by  her  subsequent  to  the  passage  of  the  law ;  but 
her  disability  to  make  contracts  would  invalidate  any  mere  personal  covenants  she  may 
insert  in  such  a  lease.     Laws  of  New  York,  1847,  p.  528. 

^  We  have  stated,  what  is  understood  to  be,  the  common  law  of  this  country,  on  the 
subject  of  marital  rights  with  respect  to  leases ;  but  these  rights  have,  as  we  shall 
presently  observe,  been  materially  modified  by  statutory  provisions  in  several  of  the 
States.  Mr.  Parsons,  in  his  admirable  elementary  treatise  on  mercantile  law,  speak- 
ing of  these  statutory  innovations  upon  the  common  law,  says  :  "  It  is  in  truth  a  very 
difficult  question,  how  far  it  is  well  to  abrogate  the  old  law,  which  was  of  feudal  origin, 
and  so  far  inappropriate  to  our  own  state  of  society.  After  sufficient  experiment,  we 
shall  know  better  than  we  know  now,  how  to  pay  a  due  regard  to  the  property  and  the 
rights  of  the  wife,  and  yet  preserve  the  marriage  relation  from  the  mischiefs  and  degra- 
dation which  must  ensue,  if  husband  and  wife  are  no  longer  one  person  in  any  sense, 
but  may  bargain  together,  and  buy  and  sell,  and  own,  and  pay,  with  or  from,  or  to  each 
other,  precisely  like  other  persons." 

8  Grout  V.  Townsend,  2  Hill,  N.  Y.  R.  554;  Bool  v.  Mix,  17  Wend.  R.  119 ;  Jack- 
son V.  Gilchrist,  15  Johns.  E.  89;  7  Mass.  E.  291;  4  Verm.  E.  414;  Albany  Ins.  Co. 
V.  Bay,  4  Comst.  E.  9. 
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this  State,  as  if  she  were  sole,  and  the  acknowledgment,  or  proof  of 
her  execution  may  be  as  if  she  were  sole. 

§  104.  The  right  of  a  married  woman  to  execute  conveyances  or 
leases  of  her  real  estate,  without  the  concurrence  of  her  husband, 
provided  they  are  duly  acknowledged,  is  understood  to  prevail  gen- 
erally throughout  the  United  States. ^  In  New  York,  if  she  resides 
out  of  the  State,  the  statute  indeed  makes  it  necessary,  that  she  shall 
join  with  her  husband  in  the  conveyance,  but  the  acknowledgment 
may  be  as  if  she  were  feme  sole,  and  the  form  of  the  acknowledgment 
seems  to  be  the  only  restriction  upon  the  execution  of  the  separate 
deeds  of  a  married  woman  for  any  purpose.  She  camiot,  however, 
either  separately  or  jointly  with  her  husband,  execute  a  valid  power 
of  attorney  for  either  purpose ;  since  the  statutes  Avhich  give  her  a 
right  to  convey  by  deed,  do  not  authorize  her  to  delegate  such  right 
to  another.^  And  by  reason  of  her  general  inability  to  contract,  she 
will  not  be  bound  by  an  agreement  to  lease,  or  by  an  express  cove- 
nant contained  in  a  lease,  either  at  law  or  in  equity .^ 

§  105.  The  same  reasons  which '  prevent  a  married  woman  from 
making  a  lease,  will  also  disqualify  her  from  assuming  the  respon- 
sibilities of  a  lessee.  A  feme  sole  may  be  a  lessee  ;  and  if  she  after- 
wards marry,  her  responsibilities  in  that  character  will  devolve  on  her 
husband,  who  will  be  liable,  as  well  after  his  wife's  death  as  before, 
to  an  action  for  arrears  of  rent,  although  the  lease  may  have  expired.* 


1  Thatcher  v.  Omans,  3  Pick.  E.  521 ;  Davey  v.  Turner,  1  Dall.  E.  11 ;  "Watson  v. 
Bailey,  1  Binn.  K.  470;  Fowler  u.  Shearer,  7  Mass.  K.  14;  Gordon  u.  Haywood,  2 
N.  H.  R.  402 ;  Manchester  v.  Hough,  5  Mason,  E.  67  ;  Lithgow  v.  Kavenagh,  9  Mass. 
E.  172;  Jackson  v.  Holloway,  supra. 

2  Sumner  v.  Conant,  10  Verm.  R.  1 ;  Lane  v.  McKean,  3  Shepley,  R.  304.  An 
exception,  however,  to  this  general  rule  now  prevails  in  the  State  of  New  York,  for  by 
a  recent  statute  of  that  State,  when  any  married  woman  residing  out  of  the  State  shall 
have  joined  or  shall  join  with  her  husband  in  executing  a  power  of  attorney  for  the 
conveyance  of  real  estate,  situated  in  the  State,  the  conveyance  executed  in  virtue  of 
such  power  shall  have  the  same  force  and  effect  as  if  executed  by  such  married  woman 
in  her  own  person ;  provided,  that  the  execution  of  the  power  of  attorney  by  such 
married  woman,  shall  have  been  first  duly  proved,  or  acknowledged,  according  to  the 
provision  of  .the  statutes,  in  relation  to  conveyances  executed  by  married  women  re- 
siding out  of  the  State.     Laws  of  183.5,  chap,  275. 

3  Jackson  v.  Vanderheyden,  17  Johns.  E.  167;  Martin  v.  Dwelly,  6  Wend.  E.  1; 
5  Day,  492 ;  2  Hill,  N.  Y.  R.  554 ;  3  Greenl.  50  ;  3  Blaekf.  E.  201. 

*  Vane  v.  Minshall,  1  Lev.  25 ;  s.  c.  T.  Eaym.  6 ;  6  Mod.  239. 
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But  a  married  woman  is  not  incompetent  to  take  a  lease,  nor  is  the 
express  assent  of  her  husband  necessary,  for  the  estate  will  vest  till 
he  dissents. 1  She  may,  however,  avoid  it  after  his  decease.^  And 
if  she  occupies  a  house,  her  husband  will  be  liable  for  rent  accruing 
during  her  occupation ;  but  the  landlord  can  have  no  personal  reme- 
dies against  her  by  virtue  of  such  occupation,  either  separately  or 
jointly  with  her  husband.^ 

§  106.  In  the  case  of  Lord  St.  John  v.  Lady  St.  Jolin^  Lord 
Eldon  declared  the  rule  of  law  to  be,  that  no  act  of  the  wife  can  ren- 
der her  liable  to  be  sued  as  a  fame  sole  ;  and  this  is  vmderstood  to  be 
the  law  generally  m  this  country.^  And  it  will  make  no  difference, 
as  to  this  disabihty  of  a  married  woman,  that  she  is  at  the  time 
living  separate  and  apart  from  her  husband  ;  or  that  she  has  a  sepa- 
rate maintenance  secured  to  her ;  or  that  she  has  eloped,  and  is  Uving 
in  a  state  of  adultery ;  or  even  that  she  is  separated  from  her  hus- 
band by  a  decree  of  divorce  a  mensa  et  tlioro  ;  for  nothing  short  of  a 
divorce  a  vinculo  matrimonii  wiU  restore  her  ability  to  contract.^ 
But  if  her  husband  is  a  non-resident  alien ;  ^  or  becomes  civilly  dead  ; 
is  imprisoned  for  life,  or  for  a  term  of  years ;  her  disability  is  sus- 
pended during  such  period,  and  her  capacity  to  contract  is  restored.^ 

§  107.  Lord  Mansfield,  in  a  previous  case,  had  introduced  a  prin- 
ciple of  the  civil  law,  that  a  woman  hving  apart  from  her  husband  on 
a  competent  maintenance,  inight  contract  as  a,  feme  sole;^  which, 
although  it  was  directly  overruled  by  the  above  cases,  has,  to  some 
extent,  been  adopted  in  the  States  of  New  York,  Pennsylvania,  and 


1  Svvaine  v.  Holman,  Hob.  204  ;  Co.  Lit.  3,  a. 

2  Co.  Lit.  3,  a. 

8  Botch  u.  Miles,  2  Conn.  R.  638;  Edwards  u.  Davis,  16  Johns.  R.  281  ;  Hatchett 
V.  Baddeley,  2  Wm,  Bl.  1079  ;  Marshall  v.  Eutton,  8  Term  R.  54.5 ;  Povvler  v.  Shearer, 
7  Mass.  R.  14;  Albany  Ins.  Co.  u.  Bay,  4  Corns.  R.  9.  But  see  contra,  Lawrence  v. 
rieister,  3  Har.  &  John.  371 ;  Sumner  v.  Conant,  supra. 

«  11  Ves.  E.  529. 

5  2  Kent,  Com.  161. 

"  Marshall  v.  Rutton,  supra;  Lean  v.  Shute,  2  Wm.  Bl.  1079,  1195;  Hyde  v.  Price, 
3  Ves.  Jr.  443  ;  Lewis  v.  Lee,  3  B.  &  C.  291 ;  6  M.  &  S.  73 ;  Rawlins  v.  Vandyke,  3 
Esp.  250. 

'  Gregory  v.  Paul,  15  Mass.  E.  31 ;  Abbot  v.  Bailey,  6  Pick.  R.  89 ;  1  B.  &  P.  35'7. 

*  Ibid. ;  Hatchett  v.  Baddely,  supra. 

8  Corbett  v.  Poelnitz,  1  Term  R.  5. 
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South  Carolina.  Thus,  in  New  York  it  was  held,  that  if  a  wife  live 
apart  from  her  husband  on  a  separate  maintenance,  which  he  pays, 
he  will  not  he  answerable  for  necessaries  furnished  her ;  ^  while  in  the 
latter  States  she  is  allowed  to  act  as  a  feme  sole  trader,  and  become 
Hable  as  such.  And  the  principle  of  these  latter  cases  might  perhaps, 
in  those  States,  jiuthorize  her  agreement  to  pay  rent,  and  assume  the 
responsibihties  of  a  lessee,  under  similar  circumstances ;  but  we  are 
not  aware  of  any  express  adjudication  on  the 'subject.^ 


SECTION    IV. 

BY  A  TENANT  FOR  YEARS  OR  FOR  LIFE. 

§  108.  Not  only  has  an  owner  of  the  soil  a  right  to  make  a  lease, 
but  his  tenant,  so  long  as  his  interest  lasts,  has  also  a  right  to  under- 
let to  any  person  he  may  think  proper,  without  consulting  the  land- 
lord ;  for  while  his  interest  in  the  premises  continues,  he  has  the 
absolute  disposition  of  it,  unless  some  agreement  subsists  between  him 
and  the  landlord  that  limits  his  power  to  do  so.^  And  such  derivative 
lessee  may  be  compelled  by  his  immediate  landlord  to  pay  rent,  and 
perform  covenants,  according  to  the  terms  agreed  upon  in  the  first 
grant ;  although  he  is  not  hable  to  the  original  lessor  for  the  rent 
reserved  on  the  first  lease,  since  there  is  no  such  privity  be- 
tween him  and  the  origuial  lessor,  as  there  is  between  a  lessee  and 
assignee.* 

§  109.  An  under-lease  vests  only  a  partial  estate  in  the  under] 
lessee,  a  reversion  being  left  in  the  lessor,  the  duration  of  which  is 
immaterial,  for  it  may  be  a  year,  a  day,  or  an  horn-.  If  rent  is 
reserved  in  the  under-lease,  it  need  not  contain  a  power  of  distress, 
for  such  power  is  incident  to  every  demise  at  common  law.^    But  as 


1  Baker  v.  Barney,  8  Johns.  R.  92. 

2  Burke  v.  "Wrinkle,  2  Ser.  &  R.  189 ;  Newbiggin  v.  Pillans,  2  Bay,  R.  162. 

*  Jackson  v.  Hartison,  17  Johns.  R.  66.  A  change  of  tenants,  of  an  insured  build 
ing,  without  the  consent  of  the  insurance  company  does  not  vitiate  the  policy.  Gates 
u.  The  Madison  Ins.  Co.  1  Selden,  R.  469. 

*  McFarlan  v.  Watson,  3  Comst.  R.  286 ;  Jackson  v.  Davis,  5  Cow.  R.  129. 

6  Co.  Lit.  141,  b,  142,a;  Curtis  v.  Wheeler,  1  Mood.  &  Malk.  493.    We  have,  of 
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no  privity  exists  between  the  under-lessee  and  the  original  lessor,  the 
covenants  entered  into,  between  the  latter  and  the  original  lessee, 
though  they  be  covenants  running  with  the  land,  as  to  pay  rent,  or 
repair,  cannot  affect  the  under-lessee  personally.^  The  land,  however, 
is  not  discharged  by  the  under-lease,  from  the  claims  of  the  original 
lessor,  who,  notwithstanding  the  under-lease,  may  proceed  to  distrain 
or  evict,  either  tenant  or  under-tenant  if  rent  be  in  arrear,  or  a  for- 
feiture is  incurred  by  his  lessee  .^  But  an  assignment  transfers  the 
whole  interest  of  the  lessee  to  the  assignee  ;  and  if  the  whole  interest 
is  conveyed,  the  essence  of  the  deed,  as  an  assignment,  wm  not  be 
destroyed,  by  its  reserving  a  rent  to  the  assignor,  and  a  power  of 
reentry  for  non-payment;  or  by  its  assuming,  by  the  use  of  the 
word  demise,  or  in  any  other  respect,  the  character  of  a  lease.^  An 
assignee  is  personally  liable  to  the  lessor  upon  all  covenants  which 
run  with  the  land,  and  the  premises  still  remain  liable  to  a  distress  for 
rent.* 

§  110.  A  lessee,  on  granting  an  under-lease,  can  only  protect 
himself  from  the  consequences  of  a  breach  by  the  under-lessee,  of  the 
covenants  contained  in  the  original  lease,  by  taking  from  the  sub- 
lessee covenants  corresponding  to  those  contained  in  that  lease,  or  a 
covenant  of  indemnity  against  such  breach.^  And  a  prudent  under- 
lessee,  will  therefore  stipulate  for  a  clause,  to  protect  him  from 
paying  any  rent,  till  his  lessor  produces  the  superior  landlord's 
receipt  for  the  chief  rent ;  with  a  further  provision  that  if  the  chief 
rent  be  not  paid  when  due,  the  under-lessee  may  pay  it  to  the 
superior  landlord  in  discharge  of  his  own  rent.^ 

§  111.  A  tenant  from  year  to  year  camiot,  by  way  of  under-lease, 
convey  any  interest  exceeding  his  own  ui  pomt  of  duration  ;  and  his 


course,  no  reference  to  leases  of  land  in  those  States  where  the  right  of  distress  is 
abolished. 

1  Holford  V.  Hatch,  1  Doug.  1 83 ;  Earl  of  Derby  v.  Taylor,  1  East,  502 ;  Doe  dem. 
Wyatt  V.  Byron,  1  Man.  Gr.  &  Scott,  623-626. 

2  Arnsby  v.  Woodward,  6  Bar.  &  Cr.  519 ;  s.  0.  9  D.  &  R.  536. 
8  Palmer  v.  Edwards,  1  Doug.  187,  n. ;  2  Barn.  &  Aid.  168.' 

'  Hicks  a.  Dowling,  1  Ld.  Eaym.  99 ;  Parmenter  v.  "Webber,  8  Taunt.  593 ;  s.  c.  2 
T.  B.  Mon.  656. 
6  Penley  v.  Watts,  7  Mees.  &  Wels.  601  ;  Walker  v.  Hatton,  10  Mees.  &  Wels.  249. 
8  Boe  dem.  Gregson  v.  Harrison,  2  Term  R.  425. 
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demise  from  year  to  year  -will  operate  only  during  the  continuance 
of  the  original  tenancy  of  the  intermediate  landlord.^  But  it  is  said 
that  the  interest  of  an  under-lessee  cannot  be  defeated  by  the  mesne 
lessee's  surrendering  his  estate  in  the  premises  to  the  lessor  ;  nor  can 
the  under-lessee's  interest  be  determined  by  the  original  lessor's 
giving  him  a  notice  to  quit.  Such  notice  must  be  given,  either  by 
the  lessor  to  his  lessee  or  by  the  mesne  lessee  to  the  under-lessee.^ 
A  tenant  from  year  to  year,  who  underlets  from  year  to  year,  also 
acquires  such  a  reversion  as  will  entitle  him  to  distrain  for  rent  in 
arrear.^  If  a  tenant  for  a  term  of  years,  underlets  part  of  the 
premises  from  year  to  year,  and,  at  the  expiration  of  the  term,  agrees 
with  the  lessor  to  hold  on  from  month  to  month ;  in  the  absence  of 
any  new  agreement  between  the  tenant  and  under-tenant,  a  similar 
tenancy  will  continue  between  them.* 

§  112.  A  lease  at  will,  from  year  to  year,  or  for  years,  made  by 
a  tenant  for  his  own  life  or  that  of  another,  unless  authorized  by  an 
express  power,  must  terminate  on  the  death  of  the  lessor  in  one  case, 
or  of  the  cestui  que  vie  in  the  other ;  for  no  man  can  confer  on 
another  a  larger  estate  than  he  himself  possesses.*  The  lease  of  a 
mere  tenant  at  will  is  therefore  void ;  having  no  certain  interest  to 
dispose  of,  the  very  act  of  letting  to  a  stranger  becomes  a  determi- 
nation of  his  win.  Neither  can  he  surrender  any  more  than  he  can 
grant ;  for  to  surrender  would  be  to  determine  his  wiU  and  relinquish 
his  estate.^ 

§  113.  As  tenants  for  hfe  cannot  make  leases  to  continue  for  a 
longer  period  than  their  own  lives,  it  follows  that,  where  a  tenant  by 
the  curtesy  or  in  dower  makes  a  lease  for  years,  the  lease  is  abso- 
lutely determined  by  his  death,  and  no  acceptance  of  rent,  by  the 


1  Pike  V.  Eyre,  9  Bar.  &  Cr.  909 ;  s.  c.  4  M.  &  K.  661 ;  Oxley  ;;.  James,  13  Mees. 
&  "Wels.  209. 

2  Pleasant  dem.  Haj'ton  v.  Benson,  U  East,  234 ;  Co.  Lit.  338,  b. 

"  Curtis  V.  Wheeler,  1  Mood.  &  Malk.  493 ;  Oxley  v.  James,  supra. 

*  Pierse  v.  Sharr,  2  Man.  &  Ry.  418. 

6  Ex  parte  Smyth,  1  Swanst.  355  ;  Symons  v.  Symons,  6  Madd.  207  ;  Simpson  v. 
Butcher,  1  Doug.  50 ;  Doe  dem.  Potter  ;;.  Archer,  1  B.  &  P.  531 ;  3  Madd.  E,  375  ; 
Co.  Lit.  47,  b. 

6  Moss  V.  Gallimore,  Doug.  283;  Cro.  Eliz.  156,  676;  Birch  v.  Wright,  I  Term 
E.  382. 
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heir  or  the  reversioner,  can  confirm  it.  Their  lessees  holding  over, 
unless  recognized  by  the  succeeding  owner  as  tenants  from  year  to 
year,  are  merely  tenants  by  sufierance.^  But  if  the  remainder-man 
has  encouraged  an  expenditure  by  the  lessee  on  improvements,  in 
confidence  of  his  continuing  tenant ;  or  has  suffered  him  to  rebuild, 
and  does  not,  by  his  answer,  deny  that  he  had  notice  of  the  lessee's 
proceedings,  he  will  be  prevented  from  controverting  the  lease. ^  A 
subsequent  acceptance  of  rent,  with  an  acknowledgment  of  a  ten- 
ancy, may  however,  amount  to  a  new  demise  by  the  remainder-man, 
the  lessee  being  a  mere  tenant  at  sufierance  in  the  interval.^  But 
where  the  remainder-man  or  reversioner  joins  with  the  tenant  for  fife 
in  making  a  lease,  it  is  good,  and  is  considered,  during  the  life  of  the 
tenant  for  hfe,  as  his  lease,  and  the  confirmation  of  the  remainder- 
man or  reversioner  ;  and,  after  the  death  of  the  tenant  for  life,  it  is 
taken  to  be  the  lease  of  the  remainder-man  or  reversioner,  and  the 
confirmation  of  the  tenant  for  life.*  It  has  been  determined  however 
that  a  lease  executed  by  a  tenant  for  life,  in  which  the  reversioner, 
who  was  then  under  age,  was  named  a  party,  but  did  not  execute  it, 
was  void  on  the  death  of  the  tenant  for  hfe  ;  and  that  a  subsequent 
execution  of  it  by  the  reversioner  did  not  make  it  good.^ 


SECTION  V. 

BY   JOINT   TENANTS   AND   TENANTS   IN   COMMON. 

§  114.  One  joiat  tenant,  or  a  tenant  in  common,  can  transfer 
nothing  more  than  his  undivided  interest ;  but  he  may  grant  leases 
of  his  interest  for  hfe,  for  years,  or  at  wiU,  or  the  several  parties 
in  interest  may,join  and  convey  the  entirety.^    If  one  joint  tenant 


1  Co.  Lit.  47,  b ;  Cro.  Car.  398 ;  Vaugh.  80,  81 ;  Miller  v.  Maynewariilg,  W.  Joe, 
354;  s.  c.  Cro.  Car.  397. 

2  Stiles  V.  Cowpcr,  3  Atlc.  R.  692;  Jackson  v.  Cator,  5  Vcs.  R.  688;  Dan  v. 
Spurrier,  7  Ves.  R.  231  ;  12  Ibid.  78-85. 

8  Doe  dem.  Martin  v.  Watts,  2  Term  R.  83 ;  s.  c.  2  Esp.  501 ;  Doe  dem.  Tucker 
V.  Morse,  1  Bar.  &.  Ad.  365. 

*  Treport's  Case,  6  Co.  14,  b ;  2  Prest.  Com.  141. 

!>  Ludford  v.  Barber,  1  Wm  R.  86. 

"  Anderson  u.  Tompkins,  1  Brock.  Cir.  R.  456-463 ;  Massie  v.  Long,  2  Ham.  R. 
287. 


CH.  IV.]        BY   JOINT   TENANTS   AND'  TENANTS   IN   COMMON.  73 

makes  a  lease  of  his  moiety  for  years,  and  dies  before  the  lessee's 
entry,  the  lease  will  bind  the  survivor,  and  the  lessee  will  retain  his 
interest  in  the  moiety  demised  until  his  term  expires.  And  so  one 
joint  tenant  may  make  a  lease,  to  commence  after  his  death,  and 
his  cotenant,  if  he  survives,  will  be  boimd  by  it.^ 

§  115.  If  parceners,  or  joint  tenants,  join  in  a  lease,  this  will  be 
but  one  lease,  for  they  have  but  one  freehold  ;  but  if  tenants  in 
common  join  in  a  lease,  it  amounts  to  several  leases  of  their  several 
interests.^  One  joint  tenant,  or  tenant  in  common,  may  make  a  lease 
of  his  part  to  his  companion ;  and  this  gives  him  a  right  of  taking 
the  whole  jjrofits,  when  before  he  had  but  a  right  to  the  moiety 
thereof;  he  may  contract  with  his  companion  for  that  purpose  as 
well  as  with  a  stranger.^  And  where  tenants  in  common  join  in  a 
lease,  reserving  an  entire  rent,  they  may  join  in  enforcing  payment 
of  it ;  but  if  there  be  a  separate  reservation  to  each,  each  must  bring 
a  separate  action.*  If,  however,  tenants  in  common  make  several 
demises  of  their  undivided  shares,  either  by  distinct  instruments  or 
by  the  same  instrument,  they  must  sever  in  an  action ;  for  a  joint 
action  can  only  be  maintained  on  a  joint  demise.^  But  if  the  action 
be  upon  a  covenant,  and  the  cause  of  action  be  one  and  entire, 
tenants  in  common,  being  covenanters,  must  join,  although  the 
covenant  be  with  them  and  each  and  every  of  them.^  If  the  cause 
of  action  be  separate  and  distinct,  tenants  in  common  must  sue 
severally,  though  the  covenant  be  joint  in  terms ;  but  the  several 
interest  and  ground  of  action  must  distinctly  appear,  as  in  the  case 
of  covenants  to  pay  separate  rents  to  tenants  in  common,  upon 
demises  by  them.'' 

§  116.  Where  tenants  in  common  concur  in  granting  a  lease,  each 
of  them  usually  demises,  according  to  his  respective  estate  and  in- 
terest, the  instrument  containing  one  grant  of  the  whole  estate,  with. 


1  Cro.  Bliz.  287  ;  Cro.  Jac.  91 ;  s.  c.  Moore,  776;  Cro.  Jac.  25  ;  Co.  Lit.  163. 

2  2  Kol.  Abr.  64;  Shep.  Touch.  268,  n.  3. 

8  Cro.  Jac.  83-611  ;  Kray  v.  Goodwin,  16  Mass.  E.  1. 
*  Powis  V.  Smith,  5  B.  &  A.  8.50. 

6  Powis  V.  Smith,  5  Bar.  &  Aid.  851  ;  s.  c.  1  Do-.t.  S.  By.  490 

"  Klingsby's  Case,  5  Co.  18,  b;  Withers  v.  Bircham,  3  B.  &  C.  254;  s.  c.  5  Dow> 
&  Ey.  106. 

7  Servante  v.  James,  10  Bar.  &  Cr.  410;  s.  c.  5  Man.  &  Ey.  299. 

7 
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a. separate  render  of  rent  to  each  of  the  lessors,  and  a  separate 
covenant  for  the  payment  of  rent.  But  as,  under  a  lease  in  this 
form,  the  lessors  must  bring  separate  actions  for  their  respective 
portions  of  the  rent,  it  is  better  that  the  demise  should  be  joint,  with 
one  render  of  the  entire  rent  to  the  lessors  simply,  which  wUl  not 
prevent  their  taking  it  as  tenants  in  common,  the  rent  followmg  the 
reversion,  and  a  covenant  with  them  for  payment ;  in  which  case, 
they  may  join  in  an  action  of  covenant  or  sue  separately  in  debt,  at 
their  option. 

§  117.  Mercantile  law,  has  somewhat  modified  this  doctrine,  when 
apphed  to  copartnership  interests.  By  the  strict  rules  of  the  com- 
mon law,  one  partner  could  not  bind  another  by  any  instrument 
under  seal,  unless  he  had  a  previous  express,  authority  for  the  pur- 
pose ;  and  such  is  stiU  the  law  in  Tennessee.^  But  this  doctrine  has 
been  essentially  relaxed  in  the  more  commercial  States  ;  where  it  is 
held  that  one  partner,  if  in  the  presence  of  his  copartners,  may 
execute  a  deed  for  them,  in  a  transaction  in  which  they  are  all 
concerned.^  And  an  absent  partner  may  also  be  bound  by  a  deed, 
executed  on  behalf  of  the  firm  by  his  copartner,  provided  there  be 
either  a  previous  parol  authority,  or  a  subsequent  parol  adoption  of 
the  act.2  While  the  Superior  Court  of  the  city  of  New  York  have 
enlarged  the  rule  stiU  further,  and  hold  that  one  partner  may 
execute,  in  the  name  of  the  firm,  any  instrument  under  seal  which  is 
necessary  in  the  usual  course  of  its  business,  and  that  it  wUl  be  bind- 
ing upon  the  firm,  provided  the  partner  have  authority  for  that  pur- 
pose ;  but  that  such  authority  need  not  be  under  seal,  nor  even  in 
writing,  nor  specially  communicated  for  the  specific  purpose  ;  and  may 
be  inferred  from  the  copartnership  itself,  or  from  such  subsequent 
conduct  of  the  copartner  who  did  not  join,  as  imphes  an  assent  to  the 
act.* 


1  Turbeville  v.  Eyan,  1  Humphrey,  E.  113 ;  7  D.  &  E.  207. 

2  Mills  V.  Barber,  4  Day,  E.  428;  Gerard  v.  Basse,  1  Dal.  E.  119;  Hart  v.  Withers, 
1  Penn.  E.  285 ;  9  Wend.  R.  439. 

^  Slcinner  v.  Dayton,  19  Johns.  E.  515. 
*  Gram  v.  Seton,  1  Hall,  E.  262. 
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SECTION  VI. 


BY  MORTGAGOR  AND  MORTGAGEE. 


§  118.  It  may  happen  that  the  lessor,  at  the  time  of  making  a 
lease,  has  no  such  interest  in  the  premises  as  to  entitle  him  to  contract 
absolutely  for  the  enjoyment  of  it.  Thus  mortgagors,  after  default  in 
payment  of  the  mortgage-money,  having  mere  equitable  interests  in 
land,  have  strictly  no  estate,  which  can  be  recognized  in  a  court  of 
law ;  for  at  common  law,  a  lease,  created  by  a  mortgagor  subsequent 
to  the  mortgage,  or  when  made  by  a  cestui  que  trust,  cannot  be  set 
up  in  a  court  of  law  against  the  trustee  or  mortgage e.^  In  this 
respect  they  are  in  the  same  situation  as  strangers,  who  have  no  in- 
terest although  in  possession  ;  such  leases,  however,  are  held  good  as 
between  the  parties,  by  way  of  contract.^  As  against  all  persons, 
except  the  mortgagee  and  those  claiming  under  him,  the  mortgagor  is 
stUl  considered  owner  of  the  land,  so  long  as  he  remains  in  possession, 
with  the  power  of  leasing  or  conveying  it,  subject  to  the  incumbrance.^ 
But  a  mortgagee,  although  in  possession  cannot  make  a  lease  that  wiU 
bind  the  mortgagor  when  he  comes  in  to  redeem.* 

§  119.  A  tenant  under  a  lease  made  prior  to  a  mortgage  cannot 
be  dispossessed  by  the  mortgagee,  unless  by  virtue  of  a  proviso,  for 
reentry,  on  non-payment  of  rent,  or  upon  the  non-performance  of 
covenants ;  for  the  mortgagee,  as  assignee  of  the  reversion,  has  no 
higher  rights  than  the  mortgagor.^  But,  to  secure  to  himself  the 
benefit  of  the  rent  and  covenants,  a  mortgagee  should  give  the  lessee, 
notice  of  the  mortgage,  and  require  payment  of  the  rent  to  himself; 
and  at  common  law  he  is  entitled  as  well  to  rent  which  has  fallen  due 


'  Webb  V.  Russell,  3  Term  E.  401 ;  Keith  v.  Swan,  11  Mass.  E.  216  ;  Koe  v.  Lowe, 
1  H.  Bl.  R.  444. 

2  Thome  v.  Braton,  1  Keb.  R.  24. 

s  Willington  ;;.  Gale,  7  Mass.  R.  138  ;  Collins  v.  Torry,  7  Johns.  R.  278;  Blaney 
V.  Bearce,  2  Greenl.  R.  132. 

'  Hungerford  v.  Clay,  9  Mod.  E.  1. 

5  Moss  V.  Gallimore,  1  Doug.  279  ;  Rogers  v.  Humphreys,  4  Ad.  &  El.  299  ;  s.  c.  1 
Har.  &  Wol.  625. 


76  LAW  OF  LANDLOED  AND  TENANT.  [CH.  IV. 

since  the  mortgage  was  made,  and  remains  unpaid  to  the  mortgagor, 
as  to  rent  accruing  due  after  notice  ;  yet  until  notice,  the  lessee  is  justi- 
fied in  paying  rent  to  the  mortgagor.^ 

§  120.  The  rights  of  a  tenant,  under  a  lease  executed  after  a 
mortgage,  stand  upon  a  different  ground.  A  mortgagor  in  possession, 
according  to  the  Enghsh  law,  is  regarded  as  a  tenant  at  will  to  the 
mortgagee  ;  who,  being  the  legal  owner,  is  entitled  at  law  to  the  im- 
mediate possession,  and  to  the  receipt  of  rent  if  the  land  is  in  lease  ; 
and  he  may  enter  upon  the  mortgagor  at  any  time,  even  before  default 
in  payment  of  the  mortgage-money,  and  eject  him.^  The  mortgagor, 
consequently,  has  no  power  of  making  leases  that  will  bind  such  a 
mortgagee  ;  and,  when  he  collects  rent,  he  is  only  to  be  considered  as 
receiving  it,  in  order  to  pay  the  interest  which  accrues  on  the  mort- 
gage, by  an  imphed  authority  from  the  mortgagee,  until  he  detei-mmes 
his  will.  Hence,  tenants  under  leases  made  subsequent  to  a  mortgage 
may  strictly  be  treated  as  trespassers  by  the  mortgagee,  and  ejected 
without  notice.^  By  giving  notice  to  such  a  tenant  to  pay  rent  to 
him,  a  mortgagee  does  not  make  him  his  tenant ;  no  such  result  will 
be  produced,  unless  an  attornment  by  the  tenant,  or  something  equiva- 
lent to  it,  takes  place,  for  the  express  purpose  of  creating  a  new  ten- 
ancy between  the  tenant  and  the  mortgagee.*  And  if  he  accepts  such 
person  as  his  tenant,  he  wiU,  after  such  acceptance,  only  become  ten- 
ant from  year  to  year  to  the  mortgagor,  although  he  may  be  in  pos- 
session under  a  lease  for  years  from  the  mortgagor.^ 

§  121.  The  common  law  doctrine  on  this  subject,  according  to  Mr. 
■Chancellor  Kent,  prevails  very  extensively  in  the  United  States ;  ^ 


1  Pope  V.  Briggs,  9  Bar.  &  Cr.  245  ;  s.  o.  4  Man.  &  Ey.  193.  To  the  extent  of  the 
■doctrine  stated  in  the  text,  this  case  of  Pope  v.  Briggs  does  not  appear  to  be  overruled 
by  Partington  v.  Woodcock,  6  Ad.  &  El.  690 ;  s.  c.  5  Nev.  &  Man.  672 ;  and  Evans 
0.  Elliott,  9  Ad.  &  El.  342 ;  s.  c.  1  Per.  &  Dav.  256. 

2  Doe  u.  Maisey,  8  B.  &  C.  767  ;  5  Bing.  421 ;  3  Man.  &  Ry.  109  ;  Cro.  Jac. 
659. 

'  Jackson  v.  Puller,  4  Johns.  E.  414 ;  Keech  v.  Hall,  1  Doug.  21 ;  5  Nev.  &  M.  511 ; 
4  Ad.  &  EI.  299. 

*  Evans  v.  Elliott,  1  Per.  &  Dav.  256  ;  9  Ad.  &  El.  342  ;  4  Man.  &  Ey.  193. 

^  Doe  dem.  Hughes  v.  Bucknell,  8  Car.  &  P.  566. 

^  Eockwell  0.  Bradley,  2  Conn.  E.  1 ;  Blaney  v.  Beam,  2  Greenl.  132  ;  Erskine  v. 
Townsend,  2  Mass.  E.  493;  16  lb.  39;  Simpson  v.  Amnions,  1  Binney,  176;  McCall 
V.  Lennox,  9  S.  &  E.  302.    But  see  Jackson  v.  Green,  4  Johns.  E.  186. 
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and  this  distinguislied  author  also  repudiates  the  idea  of  the  existence 
of  any  relationship  of  landlord  and  tenant,  at  -will  or  otherwise,  be- 
tween a  mortgagor  and  mortgagee.  There  is  nothing,  certainly,  in 
the  nature  of  a  contract  for  the  payment  of  rent  between  them ;  nor 
is  the  mortgagor  or  his  lessee  entitled  to  emblements,  as  other  tenants 
at  win  are  ;  nor  is  it  necessary  to  serve  him  with  notice  to  quit,  be- 
fore an  ejectment  suit  can  be  maintained  against  him.^  Neither  can 
a  mortgagee  distrain  upon  such  a  tenant,  or  sue  him  for  rent,  until 
after  he  has  actually  attorned  to  the  mortgagee.^  And  although  a 
tenant  is  justified  in  paying  rent  to  a  mortgagee  after  notice,  the 
mortgagee  can  only  enforce  such  payment  in  an  action  of  ejectment, 
and  for  mesne  profits,  unless  by  virtue  of  some  statute.^, 

§  122.  It  is  to  be  understood,  however,  that  an  attornment  is  neces- 
sary only  where  the  lands  are  mortgaged  at  the  time  of  the  creation 
of  the  lease  ;  for,  in  this  case,  the  mortgagee  is  entitled  to  the  rents, 
as  assignee  of  the  reversion,  and  by  force  of  the  statute.  All  that 
is  necessary  for  him  to  do  is,  to  give  the  tenant  notice  to  pay  rent  to 
him,  in  order  to  prevent  'such  tenant  from  paying  them  over  to  the 
mortgagor.  But  if,  after  the  mortgage,  the  mortgagor  makes  a  lease 
under  such  circumstances  that  he  cannot  be  considered  the  agent  of 
the  mortgagee  in  doing  so,  the  mortgagee  can  only  collect  the  rent 
after  a  voluntary  attornment  of  the  tenant  to  him ;  and  his  merely 
giving  notice  to  pay  rent  wiU  not  constitute  a  tenancy  between  them, 
so  as  to  enable  the  mortgagee  to  enforce  the  collection  of  the  rent.* 

§  123.  In  the  State  of  New  York,  the  Revised  Statutes  have 
abolished  the  action  of  ejectment  by  a  mortgagee,  thereby  com- 
pelling him  to  rely  upon  a  special  contract  for  the  possession,  if  he 
wishes  it,  denying  his  right  to  the  rents  and  profits  of  the  estate  so 
long  as  the  land  is  a  sufficient  security  for  his  debt,  and  turning  him 
over  to  the  courts  of  equity  foj  a  foreclosure  and  sale  as  his  only 
remedy.  The  mortgagee  is  only  entitled  to  have  a  receiver  of  the 
rents  and  profits  of  the  mortgaged  premises,  after  it  satisfactorily 


1  4  Kent,  Com.  149;  Doe  dem.  Eoby  v.  Maisey,  8  B.  &  C.  767;  3  M.  &  E.  109; 
Patridge  v.  Bell,  5  B.  &  A.  604 ;  Christopher  v.  Sparke,  2  Jac.  &  Walker,  234. 

2  Kogers  v.  Humphreys,  4  Ad.  &  El.  299. 

^  Pope  V.  Biggs,  9  B.  &  C.  24.5. 

4  Evans  v.  Elliott,  9  Ad.  &  El.  342. 

n  * 
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appears  that  the  property  is  not  of  sufficient  value  to  satisfy  the 
mortgage  debt  and  costs,  and  the  mortgagor  or  other  person,  -who  is 
personally  liable  for  the  debt,  is  irresponsible,  or  unable  to  pay  the 
expected  deficiency.  And  where  the  defendant,  in  a  suit  to  foreclose 
the  mortgage,  is  in  possession  by  his  tenant,  who  is  not  a  party  to  the 
suit,  the  possession  of  the  tenaiat  wUl  not  be  disturbed  by  the  appoint- 
ment of  a  receiver  of  rents ;  but  he  may  be  ordered  to  attorn  to  the 
receiver  and  pay  rent  to  him.^ 

§  124.  In  Massachusetts,  also,  it  is  held  that  a  mortgagor,  so  long 
as  he  remains  in  possession,  or  until  actual  entry  by  the  mortgagee, 
may  receive  the  rents  and  profits  to  his  own  use,  and  is  not  liable  to 
account  for  them  to  the  mortgagee.^  Nor  is  he  hable  even  for  such 
as  may  accrue  between  the  time  of  the  commencement  of  the  action 
to  foreclose,  and  the  time  of  taking  possession  upon  execution.^  So, 
if  a  person  demise  an  estate  for  a  term  of  years,  reserving  rent,  and 
afterwards  mortgage  the  same  estate  to  the  lessee  in  fee,  and  the 
mortgagee  refuses  to  pay  rent,  the  rent  is  suspended  until  the  condi- 
tion is  performed  or  the  estate  redeemed.  During  the  suspension, 
the  lessee  wiU  be  accountable  for  the  profits,  as  mortgagee,  towards 
the  discharge  of  the  interest  and  principal  of  the  debt.  If  he  volun- 
tarily pays  the  rent,  he  wiU  not  afterwards  be  accountable,  as  mort- 
gagee, for  the  profits  during  the  same  time.*     We  may  observe,  also. 


1  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  R.  565  ;  Shotwell  v.  Smith,  3  Edw.  E.  588. 
Where  mortgagecl  premises  are  sold  under  a  decree  of  foreclosure,  if  the  accruing  rent 
becomes  payable  between  the  day  of  sale  and  the  time  when  the  purchaser  will  be  en- 
titled to  possession  by  the  terms  of  the  decree  and  the  practice  of  the  court ;  such  rent 
belongs  to  the  owner  of  the  equity  of  redemption,  and  not  to  the  purchaser  at  the 
master's  sale.  But  if  the  proceeds  of  sale  are  insufficient,  or  are  probably  insufficient, 
to  pay  the  amount  due  on  the  mortgage,  and  the  mortgagor,  or  the  person  who  is  per- 
sonally liable  for  such  deficiency  is  insolTcnt,  the  plaintiff  is  entitled  to  a  receiver  to 

■  collect  such  rent,  and  have  it  applied  to  the  payment  of  such  deficiency.     Astor  v. 
Turner,  H  Paige,  R.  436 ;  Howell  v.  Eiplcy,  10  Paige,  R.  43. 

2  Boston  Bank  v.  Reed,  8  Pick.  459 ;  Gibson  v.  Farley,  16  Mass.  R.  280. 

'  Mayo  V.  Fletcher,  14  Pick.  525.  And  in  a  case  arising  in  Massachusetts,  where 
the  rent  was  payable  in  advance,  and  the  mortgagee  took  possession,  after  condition 
broken,  as  he  had  a  right  to  do  by  the  statutes  of  that  Commonwealth,  upon  the  first 
dayof  the  quarter  in  which  the  rent  was  payable ;  the  court  held  that  inasmuch  as  the 
tenant  had  the  whole  of  the  day  to  make  the  payment  in  advance,  and  the  mortgagee 
entered  on  that  day  and  ousted  him,  that  he  had  a  sufficient  excuse  for  not  paying  the 
rent  to  the  mortgagor.     Smith  v.  Shepard,  15  Pick.  R.  147. 

4  Newall  V.  Wright,  3  Mass.  E.  138. 
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that  a  lessee,  or  Ms  assignee,  may  always,  in  order  to  protect  the 
estate,  redeem  a  mortgage  covering  the  premises,  given  by  the  lessor, 
prior  to  the  lease  ;  and  it  makes  no  difference,  if  the  leasehold  prem- 
ises consist  of  but  a  part  of  the  lands  covered  by  the  mortgage. ^ 

§  125.  From  the  foregoing  observations,  it  is  obvious  that  a'per- 
manent  lease  of  lands  under  mortgage  can  only  be  secured  by  the 
concurrence  of  both  the  mortgagor  and  mortgagee,  the  former  Jo 
demise  and  lease,  the  latter  to  ratify  and  confirm.  Such  a  lease 
operates  during  the  continuance  of  the  mortgage  as  the  demise  of  the 
one  and  the  confirmation  of  the  other ;  but  after  the  mortgage  is  paid 
off,  as  the  demise  of  the  latter  and  confirmation  of  the  former.^ 
Where  both  concur  in  the  grant,  the  covenants  on  the  lessee's  part 
should  be  entered  mto  with  the  mortgagee,  with  a  view  to  their  run- 
ning with  the  land.  If  entered  into  with  the  mortgagor,  they  are 
merely  covenants  in  gross,  and  of  no  value  to  an  assignee  of  the 
mortgage.^  A  mortgagor  cannot  enforce  a  specific  performance  of  a 
contract  to  take  a  lease,  without  first  redeeming  the  mortgage,  or 
obtaining  the  mortgagee's  concurrence  in  the  lease ;  though  a  party 
claiming  under  such  a  contract,  cannot  compel  the  mortgagor  to  pay 
off  the  mortgage,  to  give  effect  to  the  lease.* 


SECTION    VII. 

BY   CORPORATIONS. 

§  126.  Every  corporation  aggregate,  has,  unless  specially  restrained 
by  its  charter,  or  by  statute,  a  common-law  right  to  hold,  enjoy,  and 
transmit  such  property,  as  may  be  necessary,  to  enable  it  to  answer 
the  purposes  of  its  creation ;  ^  it  may,  consequently,  make  leases  for  a 


1  Averill  v.  Taylor,  4  Selden,  E.  44.  Upon  the  redemption  the  redeeming  party 
has  a  right  to  an  assignment  of  the  mortgage  redeemed ;  and  if  it  be  recorded,  a  right 
to  require  the  mortgagee  to  acknowledge  the  assignment. 

2  Doe  dem.  Barney  v.  Adams,  2  Cromp.  &  Jer.  232;  3.  c.  2  Tyrwh.  289. 
"  Webb  V.  Russell,  3  Term  E.  393 ;  Ibid.  679  ;  In  Er.  1  H.  Bl.  562. 

*  Costigan  v.  Hastier,  2  Scho.  &  Lef.  160. 

^  People  V.  TJtica  Ins.  Co.  15  Johns.  E.  383 ;  McCarty  v.  Orphan  Asylum,  9  Cow.  E. 
437 ;  The  Mayor,  &c.  v.  Lowten,  1  Yes.  &  Beav.  226-240.     This  common-law  right 
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term  of  years,  or  for  the  life  of  the  lessee,  or  at  will,  to  the  same  ex- 
tent that  an  individual  may,  provided  they  be  not  inconsistent  -with  its 
corporate  rights  and  responsibilities. ^  As  a  general  rule,  it  must 
grant  as  well  as  take  by  its  corporate  name  ;  but  an  immaterial  vari- 
ance in  the  name,  will  not  avoid  its  grant,  when  the  true  name  is 
necessarily  to  be  collected  from  the  instrument,  or  is  shown  by  proper, 
averments,  and  the  same  principles  are  applicable  to  the  granting  of  a 
term  of  years,  as  of  the  fee.^ 

§  127.  A  corporation  at  common  law,  could  do  no  act  except  by 
writing,  under  its  corporate  seal ;  but  this  doctrine  has  been  gTeatly 
relaxed  by  recent  decisions  in  England,^  and  is  now  entirely  repu- 
diated in  the  United  States.  The  Supreme  Court  of  the  United 
States,  in  common  with  the  State  courts,  hold,  that  whenever  a  cor- 
poration aggregate  is  acting  within  the  scope  of  the  legitimate  objects 
of  its  institution,  all  parol  contracts  made  by  its  authorized  agents,  are 
binding  upon  it.*  And  that  a  bank,  or  other  commercial  corporation, 
may  bind  itself,  by  a  vote  of  its  board  of  directors,  or  by  the  acts  of 
their  authorized  officers  and  agents,  mthout  the  corporate  seal.^  The 
modern  decisions  in  fact  place  corporations,  with  regard  to  their  mode 
of  making  contracts,  upon  the  same  footing  with  natural  persons. 
They  may  contract  under  seal,  biit  are  no  otherwise  obliged  to  do  so, 
than  individuals.  Like  these,  they  are  subject  to  the  rules  estabhshed 
by  law,  and  cannot  take  or  grant  certain  interests  in  land,  otherwise 
than  by  deed,  when  similar  interests  can  only  be  so  taken  or  granted 
by  individuals.     Corporations,  therefore,  may  now  make  parol  leases, 


has  bceQ  restricted  in  England  since  the  time  of  Elizabeth,  as  to  religious  corporations, 
and  these  restraining  acts  have  been  generally  followed  in  this  country.  In  the  State 
of  New  York,  it  is  well  understood,  that  no  religious  corporation  can  sell  in  fee,  any  of 
its  real  estate  without  an  order  of  the  Supreme  Court,  but  they  are  expressly  authorized 
by  statute  to  demise,  lease,  and  improve  the  same  for  the  use  of  the  congregation. 
This  limitation  of  the  corporcite  power  to  sell,  is  confined  to  religious  corporations,  and 
all  others  can  buy  and  sell  at  pleasure,  except  so  far  as  they  may  be  specially  restricted 
by  their  charters.     2  Kent,  281. 

1  Eeynolds  v.  Corn's  of  Stark  Co.  5  Ham.  (Ohio)  R.  205 ;  Co.  Lit.  44,  a. 

2  Angell  &  Ames  on  Corp.  60;  13  Johns.  E.  38;  6  S.  &  R.  12;  5  Halst.  E.  322; 
3  Pick.  E.  232. 

'^  London  Water  Works  v.  Bailey,  4  Bingh.  E.  283. 

'  Bank  of  Columbia  c/.  Patterson,  7  Crancli,  E.  299;  22  Wend.  E.  348  ;  4  Hill, 
263. 

s  Fleckner  v.  The  United  States  Bank,  8  Wheat.  E.  338  ;  Mott  v.  Hicks,  1  Cow.  E, 
613;  4  S.  &E.  13;  12  Johns.  E.  227. 
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in  "the  same  manner,  and  under  the  same  restrictions,  that  natural 
persons  may.^ 

§  128.  The  board  of  directors  are,  for  all  business  purposes,  the 
corporation ;  and  they  may  authorize  a  committee,  or  an  officer,  to 
lease,  or  otherwise  dispose  of  its  real  estate  ;  and  that  power  implies 
an  authority  to  affix  the  corporate  seal,  if  necessary  or  proper.^  The 
Revised  Statutes  of  New  York,  relating  to  the  general  powers  of 
corporations,  provide,  that  when  the  corporate  powers  of  any  corporar 
tion  are  directed  by  its  charter  to  be  exercised  by  any  particular 
body  or  number  of  persons,  if  it  be  not  otherwise  provided  in  the 
charter,  a  majority  of  such  body  or  persons,  shall  be  a  sufficient 
number  to  form  a  board  for  the  transaction  of  business ;  and  every 
decision  of  a  majority  of  the  persons  duly  assembled  as  a  board,  shall 
be  valid  as  a  corporate  act.^ 

§  129.  Although  a  corporation  may  execute  parol  leases  without 
the  use  of  the  corporate  seal,  its  seal  is  stiU  necessary,  as  we  have 
observed,  in  all  cases  where  a  seal  would  be  required,  if  the  instru- 
ment were  to  be  executed  by  an  individual.  But  the  corporate  seal, 
when  affixed  to  a  contract  or  conveyance,  does  not  render  the  instru- 
ment a  corporate  act,  unless  it  is  affixed  by  an  officer  or  agent  duly 
authorized  to  execute  the  instrument,  or  acting  in  pursuance  of  a  vote 
of  the  board  of  directors  of  the  company.^  In  order  to  authenticate 
the  instrument,  it  will  be  necessary  to  prove  the  corporate  seal  in  the 
same  manner  as  the  seal  of  an  individual ;  for  the  common  seal  is  not 
evidence  of  its  own  authenticity,  but  must  be  proved  to  be  such,  not 
indeed  by  one  who  saw  it  affixed,  but  by  one  who  knows  it  to  be  the 
seal  of  the  corporation  it  purports  to  be.^    When  the  seal  is  affixed  to 


■"  Per  Marshall,  C.  J. ;  Bank  of  United  States  u.  Dandridge,  12  Wheat.  R.  105; 
9  Ibid.  738;  Garvey  v.  Colcock,  1  N.  &  McCord,  231.  Lay  corporations,  by  the  laws 
of  New  York,  are  restricted  from  granting  or  accepting  leases,  except  so  far  as  the  pur- 
poses of  the  corporation  shall  require,  or  their  charter  may  authorize.  1  R.  S.  599. 
Religious  incorporations  also  are  only  authorized  to  make  leases  for  the  use  of  the 
society  or  other  pious  uses.     Act  5  April,  1813,  sess.  36,  ch.  60,  ^  4. 

2  Burrill  v.  Nahant  Bank,  2  Metealf,  E.  163;  Decker  u.  Freeman,  3  Greenl.  R. 
338. 

3  1  R.  S.  600,  §  6. 

*  Jackson  v.  Campbell,  5  Wend.  R.  572 ;  Bank  of  United  States  v.  Dandridge,  12 
Wheat.  R.  68 ;  6  Teigh.  &  Ra.  12  ;  9  East,  R.  360. 
6  Jackson  u.  Pratt,  10  Johns.  E.  381 ;  Foster  v.  Shaw,  7  Sey.  &  E.  156 ;  Den  v. 
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'  the  deed,  it  is  fyrimd  facie  evidence  that  it  was  affixed  by  the  author- 
ity of  the  corporation ;  provided  itf  is  also  proved  to  have  been  put 
to  the  deed  by  an  officer  who  was  intrusted  by  the  corporation  with 
the  custody  of  such  seal.  And  it  hes  with  the  party  objecting  to 
the  due  execution  of  the  deed,  to  show  that  the  corporate  seal  was 
affixed  surreptitiously,  or  improperly ;  and  that  all  the  preliminary 
steps,  to  authorize  the  officer  having  the  legal  custody  of  the  seal,  to 
affix  it  to  the  deed,  had  not  been  comphed  with.^ 


SECTION  VIII. 

BY   TRUSTEES. 

§  130.  Trustees  of  lands,  being  the  owners  of  the  legal  estate, 
may  grant  leases,  which  cannot  be  impeached  so  long  as  they  are 
justified  by  the  quantity  of  the  estate  they  possess.  If  there  are 
several  trustees,  all  must  act ;  one  cannot  act  separately  and  inde- 
pendent of  the  others,  for  they  have  a  joint  authority  only,  and  there- 
fore the  lease  of  one  of  several  trustees  is  entirely  void.^  But  a 
party,  taking  a  lease  from  trustees  with  notice  of  the  trust,  and  with- 
out the  concurrence  of  the  person  who  is  beneficially  interested,  is 
subject  to  the  control  of  a  court  of  equity.  The  lessee  of  a  cestui 
que  trust,  however,  requires  no  interest  without  the  concurrence  of 
the  trustee ;  he  is,  in  fact,  a  mere  trespasser  as  agamst  the  trustee, 
and  is  liable  to  an  eviction  at  law  without  any  previous  notice  to 
quit.3  It  is,  therefore,  expedient,  as  in  the  case  of  a  mortgagor  and 
mortgagee,  that  the  trustee  and  cestui  que  trust  should  both  join  in  a 
demise.*  If  there  be  several  cestiiis  que  trust,  the  concurrence  of  all 
is  necessary  ;  for,  if  a  trustee  under  a  wUl  concur  with  some,  but  not 


Freeland,  2  Halst.  K.  352.  In  New  York,  the  seal  of  a  corporation  may  be  affixed, 
by  making  an  impression  directly  on  the  paper,  and  the  legal  effect  will  be  the  same  as 
if  made  on  wax  or  a  wafer.     Laws  of  1848,  p.  305. 

1  Lovett  V.  Steam  Saw-Mill  Co.  6  Paige,  R.  54 ;  Clarke  v.  The  Imperial  Gas  Co.  4 
B.  &  A.  315;  s.  c.  1  Nev.  &  Man.  206. 

2  Sinclair  v.  Jackson,  8  Cow.  K.  548;  Story's  Eq.  Jur.  §  1062. 
'  Blake  v.  Foster,  8  Term  R.  487,  492. 

*  The  trustee  should  demise  and  lease,  and  on  the  part  of  the  cestui  que  trust,  words 
of  demise  should  be  inserted,  as  well  as  words  of  consent  and  approbation. 
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all  of  them,  in  a  lease  wliieh  recites  part  only  of  the  trusts,  the  lessee 
cannot  hold  in  opposition  to  the  other  cestuis  que  trust,  who  are  not 
parties  to  the  lease  ;  such  a  recital  rendering  it  incumbent  on  him  to 
make  further  inquiry,  and  he  is  to  be  considered  as  having  had  notice 
of  the  title  of  the  other  claimants  under  the  wiU.^  The  rent  should 
be  reserved  generally  during  the  term,  -without  specifying  to  whom, 
leaving  the  law  to  give  it  its  due  appropriation.  And  the  covenants, 
to  make  them  run  with  the  land,  should  be  entered  into  with  the 
trustee.2 

§  131.  Trustees,  holding  the  fee,  may  as  we  have  said,  make 
Tahd  leases,  of  the  estate  they  represent ;  indeed  a  due  execution  of 
the  trust,  usually  requires  them  to  exercise  this  power.  The  duration 
of  such  leases,  must  however  be  for  a  reasonable  period,  under  the 
circumstances  of  each  particular  case  ;  but  they  may  extend  beyond 
the  period  of  the  trust  estate,  subject  to  the  jurisdiction  of  a  court  of 
equity  to  annul  them  if  unreasonable  or  improper.  In  one  case, 
where  a  testator  devised  his  real  estate  to  trustees,  upon  trust,  out  of 
the  yearly  rents  and  profits,  to  pay  certain  annuities,  and  subject 
thereto,  to  permit  a  person  to  receive  the  rents  and  profits  for  life, 
and  after  his  decease  to  permit  his  wife  to  receive  them  for  her  fife, 
with  limitations  over  in  favor  of  their  children,  the  trustees  were  held 
to  have  power  to  demise  for  ten  years.^  So  a  trust  created  by  will 
to  receive  the  rents  and  profits  of  unoccupied  and  unincumbered 
real  estate,  liable  to  large  taxes  and  assessments,  for  the  lives  of  the 
testator's  children  and  out  of  the  same  to  uphold,  support,  repair,  &c., 
and  pay  all  charges  on  the  land,  was  held  to  authorize  a  lease  for 
twenty-one  years,  with  a  covenant  to  renew  or  to  pay  for  buildings  to 
be  erected  by  the  lessee.*  But  with  reference  to  a  devise  to  A.  in 
fee,  in  trust  for  his  infant  son,  to  be  conveyed  to  him  at  the  age  of 
twenty-one,  and  without  imposing  terms  upon  the  trustees  as  to  the 
rent,  or  the  length  or  terms  of  lease,  Lord  Eldon  held,  that  although 
the  trustees  might  do  what  was  reasonable,  they  clearly  coiild  not 
alienate  the  land  for  ninety-nine  years  at  a  stationary  rent.^ 


1  Malpas  V.  AckUand,  3  Russ.  E.  273. 

2  Webb  V.  Russell,  3  Term  R.  393 ;  1  H.  Bl.  562. 

^  The  Attorney-General  v.  Owen,  10  Ves.  555-560. 

*  Greason  v.  Keteltas,  16  N.  Y.  Rep.  491. 

5  Naylor  v.  Arnitt,  1  Rasa.  &  Myl.  501 ;  10  Ves.  555,  supra. 
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§  132.  Whatever  may  be  the  term  for  which  the  lease  is  granted, 
the  burden  of  proving  its  reasonableness  devolves  on  the  trustee,  and 
the  lessee  claiming  under  him.  The  principle  upon  which  a  court  of 
equity  will  interfere  with  leases  made  by  a  trustee,  rests  on  the 
assumption  that  the  lessor  has  been  guilty  of  a  breach  of  trust  in 
making,  and  the  lessee  has  made  himself  accessory  to  that  breach  of 
trust  in  accepting,  an  improper  lease.  Thus  a  suspicion  of  misman- 
agement will  attach  to  a  lease  made  for  a  long  term  of  years  absolute, 
at  a  stationary  rent,  because  no  man  of  a  reasonable  degree  of  pru- 
dence would  so  let  his  own  estate,^  therefore  it  is  said  that  generally 
speaking  an  alienation  by  trustees  for  ninety-nine  years,  if  a  mere 
husbandry  lease,  and  without  adequate  consideration ;  ^  or  a  lease  for 
seventy  years  or  more,  at  an  unvaiying  rent  (the  value  of  such 
interests  being  but  httle  inferior  to  the  value  of  the  inheritance),  and 
no  other  consideration  than  the  rent  forming  an  inducement  to  the 
contract,  cannot  be  upheld.^ 


SECTION  IX. 

BY    BXECUTOES   AND    ADMINISTEATOKS. 

§  133.  Executors  holding  the  legal  estate,  may  demise  the  prem- 
ises which  devolve  upon  them  by  the  will  of  their  testator,  even 
before  probate  ;  but  administrators  can  only  act,  under  an  order  by 
virtue  of  the  authority  of  the  court  which  appointed  them.*  Several 
executors  are  regarded  as  an  individual  person,  and  have  a  joint  and 
several  interest  in  the  testator's  property  ;  the  lease  of  one  executor 
is  therefore  as  vahd  as  their  joint  demise  would  be,  although  it 
purports  to  be  in  the  name  of  all."  The  husband  of  a  woman  who  is 
an  executrix,  has  at  common  law  a  joint  interest  with  her,  in  all  the 


1  Attomey-Goneral  v.  Cross,  3  Meriv.  R.  548;  18  Ves.  326. 

"  Attorney-General  u.  Owen,  10  Ves.  555;  Attorney-General  v.  Hotham,  1  Tur. 
&  Euss.  209  ;  s.  c.  3  Euss.  415  ;  11  Sim.  E.  380. 

^  Attorney-General  v.  Griffith,  13  Ves.  575;  17  Ves.  290;  Attorney-General  v. 
"Warren,  2  Swanst.  304;  s.  c.  1  Wils.  Oh.  C.  387;  6  Beav.  288. 

*  Bank  of  Hamilton,  2  Peters,  E.  492 ;  Eoe  dem.  Bendall  v.  Summerset,  2  W.  Bl. 
E.  692  ;  1  Atk.  R.  461. 

''  Simpson  v.  Gutteridge,  1  Mad.  C.  E.  616;  Bedell  v.  Constable,  Vaugh.  179 ;  Eoe 
V.  Hodgson,  2  "Wils.  E.  129  ;  1  P.  Wms.  702;  Doe  v.  Starges,  7  Taunt.  217. 


,  ,  CH.  IV.]  BY  GUARDIANS.  85 

effects  of ,  the  deceased,  and  may  assume  the  whole  administration, 
and  act  in  it  for  all  purposes,  without  her  consent ;  but  the  wife 
cannot  do  any  act  as  executrix  or  administratrix  without  her  hus- 
band's concurrence.  She  is  therefore,  with  respect  to  terms  for 
years,  which  she  possesses  in  her  representative  character,  in  no 
better  situation  diu-ing  the  marriage,  than  in  the  case  of  terms  for 
years,  to  which  she  is  entitled  in  her  own  right.^ 

§  134.  It  is  said,  that  leases  by  executors  or  administrators, 
though  good  at  law,  are  voidable  in  equity,  unless  shown  by  the 
lessees  to  be  a  due  administration  of  the  assets  of  the  testator  or 
intestate ;  an  under-lease  granted  by  an  administratrix  was  conse- 
quently set  aside,  where  the  lessee  had  notice  that  a  sale  was  not 
required  by  the  parties  beneficially  interested.^  A  person  taking  from 
an  executor,  a  lease  of  premises  specifically  bequeathed  to  another, 
should  therefore  if  possible  obtain  the  concurrence  of  the  legatee  ;  for 
after  the  executors  assent  to  the  bequest,  the  legal  title  vests  in  the 
legatee,  at  whose  suit  an  action  of  ejectment  wiU  lie  against  the  pur- 
chaser.^ 


SECTION    X. 

BY   GUAEDIANS. 

§  135.  Guardians  of  infants,  who  were  in  the  nature  of  guardians 
in  socage,  might  at  common  law,  demise  the  infant's  lands  for  a  term 
of  years,  not  extending  beyond  the  infant's  age  of  fourteen  years.* 
And  such  demises  might  be  in  the  guardian's  own  name,  and  without 
leave  of  the  court ;  for  he  had  not  merely  a  bare  authority,  but  an 
interest  in  the  land  descended.  But  a  term  extending  beyond  that 
period  was  voidable,  provided  the  infant  was  then  entitled  to  choose 
his  own  guardian ;  and  it  might  be  avoided  or  afiSrmed  by  a  subse- 
quent guardian  chosen  by  the  infant.^    The  common-law  distinctions 


1  Chamb.  on  Leases,  35. 

2  Drohan  v.  Drohan,  1  Ball  &  Beat.  185  ;  Evans  v.  Jackson,  8  Sim.  R.  217. 
s  Paramour  v.  Yardley,  Plowd.  539 ;  4  Co.  28,  b. ;  3  East,  120. 

*  Doe  V.  Hodgson,  2  Wils.  E.  129;  Bacon  v.  Taylor,  Kirby  (Ky.),  R.  368. 
6  Shopland  v.  Hyder,  Cro.  Jac.  55-98 ;  Ibid.  1  Pick.  E.  314 ;  Greenl.  E.  67 ;  Snook. 
V.  Sutton,  5  Halst.  R.  133 ;  Yandoren  v.  Everett,  2  South.  460. 

8 
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of  guardians  have,  however,  in  this  country,  been  essentially  super- 
seded in  practice,  by  guardians  appointed  by  the  courts'  of  chancery 
or  of  probate  ;  who,  as  well  as  testamentary  guardians,  are  vested 
with  all  the  rights  of  a  guardian  in  socage  during  the  whole  of  an 
infant's  minority. ^  And  it  is  now  well  understood  that  his  authority 
continues  until  the  majority  of  his  ward,  and  is  not  controlled  by  the 
election  of  the  infant,  when  he  arrives  at  the  age  of  fourteen.^ 


SECTION    XL 

BT    COMMITTEES    AND   EECEIVBKS. 

§  136.  The  committee  of  a  lunatic  being  considered  merely  as  a 
baihff,  and  having  therefore  no  estate  but  during  pleasure,  could  not 
make  leases  of  the  lunatic's  lands  without  an  express  order  of  the 
court  appelating  them.^  And  even  the  court  could  not  enable  him  to 
grant  an  absolute  interest,  or  one  that  the  lunatic,  on  his  recovery, 
might  not  terminate.*  But  the  statutes  of  England,  as  well  as  of  the 
various  United  States,  now  authorize  such  committees  to  make  specific 
leases,  independent,  in  point  of  duration,  of  the  lunatic's  restoration 
to  sanity.  The  courts,  also,  from  time  to  time,  make  orders  for  the 
appointment  of  a  receiver,  for  the  protection,  care,  and  management 
of  the  estates  of  lunatics,  or  other  suitors  or  litigants  coming  before 
them.  In  all  which  cases,  the  rules  and  orders  of  the  courts  con- 
stitute the  law  for  the  governance  of  such  receivers,  who,  in  fact,  are 
regarded  as  officers  of  the  courts  appointing  them.  A  mere  bailiff 
cannot  lease  his  employer's  lands  otherwise  than  at  vdll ;  but  a  power 
may  be  conferred  on  him  for  that  purpose.^ 


1  Byrne  v.  Van  Hoesen,  5  Johns.  R.  66 ;  Field  v.  Scheffelin,  7  Johns.  Ch.  R. 
154. 

2  In  the  Matter  of  Nicoll,  1  Johns.  Ch.  R.  25 ;  Matter  of  Dyctt,  5  Paige,  R.  534 ; 
Putnam  v.  Richie,  6  Paige,  390;  2  R.  S.  151,  §  10.  In  Massachusetts,  South  Caro- 
lina, and  Maryland,  it  has  been  expressly  held,  that  the  father  as  natural  guardian  of 
an  infant,  has  no  authority  to  make  a  lease  of  the  infant's  land.  May  v.  Calder,  2  Mass. 
R.  55;  Anderson  v.  Darley,  1  Nott  &  McC.  369  ;  McGruder  v.  Peter,  4  Gill  &  Johns. 
323.  A  lease  for  a  longer  period  than  the  infancy  of  the  ward  is  void.  Ross  u.  Gill, 
4  Call,  250. 

8  Foster  V.  Merchant,  1  Vern.  R.  262 ;  Knipe  v.  Palmer,  2  Wils.  R.  130 ;  3  Iredell, 
R.  389. 

*  Ex  parte  Dykes,  8  Ves.  79. 

6  Shopland  v.  Ryder,  Cro.  Jao.  55-98  ;  Knipe  v.  Palmer,  2  "Wils.  16. 
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SECTION    XII. 

BY  AGENTS. 

§  137.  A  lease,  may,  as  -vve  have  before  observed,  be  executed  by 
an  authorized  agent,  as  well  as  by  the  landlord  himself.  According 
to  The  Touchstone,  "  if  an  agent  have  a  letter  of  attorney,  or  other  au- 
thority, he  may  make  leases  for  another,  but  herein  caution  must  be 
had  of  three  things :  1.  That  the  authority  be  good ;  2.  That  he, 
that  is,  the  attorney,  do  pursue  flie  authority  strictly  ;  3.  That  he  do 
it  in  the  name  of  his  principal,  and  not  in  his  own  name."  ^  As  to 
the  persons  who  may  act  as  agents,  there  seems  to  be  little  or  no 
restriction ;  one  may,  in  fact,  act  as  the  agent  of  another,  who  is  dis- 
quahfied  from  acting  on  his  own  account ;  as  an  infant,  a  married 
woman,  or  an  ahen.^  His  authority  may  be  shown  as  well  by  a  sub- 
sequent ratification,  or  an  adoption  of  his  acts  by  the  principal,  as  by 
an  original  appointment.^  An  appointment  is  directly  proved  by 
express  words  of  appointment,  either  verbally  or  in  writing.  It  may 
be  indirectly  established,  by  proof  of  the  relative  situation  of  the  par- 
ties, or  of  their  habit  and  course  of  dealing  and  intercourse,  or  from 
the  nature  of  the  employment,  or  from  subsequent  ratification.*  An 
agent  appoiated  to  contract  for  the  granting  of  a  lease  need  not  be 
authorized  in  writing,  under  the  statute  of  frauds,  for  to  constitute  a 
vahd  executory  agreement,  relating  to  lands,  by  an  agent,  it  is  only 
necessary  that  the  agent  be  lawfully  authorized  to  make  the  contract.^ 


1  Shep.  Touch.  270;  Combe's  Case,  9  Co.  K.  76. 

2  Co.  Lit.  52,  a ;  Hopkins  v.  MoUineaux,  4  Wend.  E.  465 ;  Chastain  v.  Bowman, 
1  Hill  (S.  C),  K.  270  ;  Gove  v.  Buzzard,  4  Leigh,  231. 

^  Townsend  v.  Inglis,  Holt,  N.  P.  278 ;  4  Campb.  88,  and  the  ratification  relates 
back  to  the  original  transaction.    Lawrence  v.  Taylor,  5  Hill,  R.  113. 

*  Story  on  Agency,  ^  239-260.  A  principal  is  responsible  for  the  acts  of  his  agent, 
not  only  where  he  has  actually  given  authority  to  the  agent,  thus  to  represent  and  act 
for  him,  but  where  he  has  by  his  words,  or  his  acts,  or  both,  caused  or  permitted  the 
person  with  whom  the  agent  deals,  to  believe  him  to  be  clothed  with  this  authority ; 
and  a  man  may  thus  be  held  liable  as  a  principal,  because  he  has  in  some  way  justified 
all  persons  in  believing  that  he  has  constituted  some  other  person  his  agent.  1  Parsons 
on  Contracts,  134. 

6  Clinan  i-.  Cooke,  1  Sch.  &  Lef.  22,  31  ;  Boyland  v.  Warner,  1  Hay.  &  Jo.  79,  88 ; 
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But  an  appointment  under  seal  is  generally  necessary  wliere  his 
authority  extends  to  the  execution  of  a  lease  under  seal,  or  to  the 
demise  of  any  incorporeal  hereditament,  which  cannot  be  granted 
otherwise  than  by  deed;^  and  in  cases  where  written  authority 
to  the  agent  may  not  be  sufiScient  to  give  vahdity  to  the  deed  in  a 
court  of  law,  for  want  of  a  seal,  equity  wUl  compel  the  principal  to 
ratify  and  con&m  the  deed.^  If  the  deed,  however,  is  executed  in 
the  presence  of  the  principal,  and  at  his  request,  no  other  authority 
to  the  agent  is  necessary.^  A  power  of  attorney  does  not  admit 
of  delegation  to  another,  unless  it  contains  a  power  of  substitution ; 
for  delegatus  non  potest  deleffari.^  And  whenever  it  is  necessary  to 
record  a  lease,  the  power  must  be  recorded  also.^ 

§  138.  Supposing  the  agent  to  have  authority,  an  agreement  for 
a  lease,  and  a  lease  executed  in  pursuance  of  such  agreement,  wiU 
effectually  bind  the  principal ;  and  if  the  person,  at  the  time  of 
entering  into  such  an  agreement,  is  acting  as  the  agent  of  another  in 
negotiating  a  lease,  it  is  not  material  whether,  at  that  moment,  he  in- 
tends the  agreement  to  be  for  the  benefit  of  his  principal  or  his  own ; 
because,  in  either  case,  the  principal  will  be  entitled,  as  against  him., 


TurnbuU  v.  Trout,  1  Hall,  N.  Y.  R.  336 ;  McComb  v.  Wright,  1  Johns.  Ch.  R.  667  ; 
Lawrence  v.  Taylor,  5  Hill,  R.  107;  9  Leigh,  387. 

1  Blood  V.  Goodrich,  9  Wend.  E.  68 ;  Horseley  v.  Rush,  cited  7  Term  R.  209 ; 
White  V.  Cougler,  6  Term  R.  176;  s.  c.  1  Esp.  200;  Cooper  v.  Rankin,  5  Binn.  R. 
612;  2  Bibb,  E.  174;  5  Mass.  40;  M'Whorter  v.  M'Mahan,  10  Paige,  E.  386.  Per 
Chancellor  Walworth;  it  is  insisted  by  the  appellant's  counsel,  that  to  constitute  a 
lawfully  authorized  agent  to  make  the  contract,  he  must  have  written  authority.  Such, 
however,  is  not  the  construction  which  had  been  put  upon  the  former  statute  of  frauds  ; 
and  the  Revised  Statutes  have  not  changed  the  law  in  this  respect.  The  law  of  1813, 
required  conveyances  and  leases  which  were  to  transfer  an  interest  in  lands  in  presenti, 
to  be  signed  by  the  party,  or  his  agent  lawfully  authorized  in  writing.  But  in  the  Ee- 
vised  Statutes,  the  words  bt/  writing  are  left  out,  so  that  it  is  only  necessary  the  agent 
should  be  lawfully  authorized.  Under  this  section,  and  the  corresponding  provision  in 
the  English  statute  of  frauds  it  had  long  been  settled,  that  to  make  a  valid  executory 
contract  for  the  sale  of  lands,  or  an  interest  therein,  it  was  not  necessary  that  the  au- 
thority of  the  agent  should  be  in  writing ;  but  only  that  the  agreement  itself  should  be 
in  writing,  and  should  be  signed  by  him  as  such  agent.  1  Sug.  on  Vend.  186,  lOth 
Lond.  Ed. ;  1  Sch.  &  Lef.  29.  To  the  same  effect  is  the  case  of  Champlin  v.  Parish, 
11  Paige,  E.  406. 

2  Harrison  v.  Jackson,  7  Term  E.  207 ;  Story  on  Agency,  5  49. 
'  Gardner  v.  Gardner,  5  Cush.  R.  483;  6  lb.  120. 

*  Combe's  Case,  9  Co.  75,  b. 

^  Stewart  v.  Hall,  3  B.  Monroe,  220. 
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to  the  benefit  of  [the  contract.^  And  although  the  authority  of  an 
agent  must,  in  genetal,  be  strictly  pursued,  yet  there  are  cases 
where  his  acts  have  been  sustained  when  he  has  exceeded  his  author- 
ity ;  2  as  if,  haviag  power  to  lease  for  ten  years,  he  makes  a  lease 
for  twenty  ;  it  is  good  for  the  ten  years,  because  so  far  it  is  a  good 
execution  of  his  power,  and  will  be  supported  in  equity ;  ^  though 
at  law,  according  to  an  English  decision,  it  would  seem  not  to  be 
good  pro  tanto  even  for  the  ten  years.*  But  an  acquiescence  of 
the  principal,  after  knowledge  of  the  act  done  for  him  by  another, 
will  generally  be  considered  sufiScient  evidence  of  a  ratification  of 
such  act.^ 

§  139.  Another  general  rule,  with  regard  to  the  execution  of  an 
authority,  is,  that  an  act  done  under  a  power  of  attorney,  must  be 
done  in  the  name  of  the  person  who  gives  the  power,  and  not  in  the 
attorney's  name  ;  and  if  it  appears  from  the  deed  that  the  seal  is  in 
fact  the  seal  of  the  agent,  and  not  of  the  principal,  the  latter  cannot 
be  made  liable  upon  any  covenant  contained  in  it,  nor  will  the  instru- 
ment pass  any  estate  or  interest  of  the  principal.  Thus,  wher6  a 
deed,  purporting  to  have  been  made  between  A.,  by  B.,  his  attorney, 
of  the  one  part,  and  C.  of  the  other  part,  stated  in  the  attestation 
clause  that  B.,  as  the  attorney  of  A.,  had  set  his  hand  and  seal 
thereto,  it  was  held  not  to  bind  A.,  for  the  addition  of  the  word  attor- 
ney is  merely  descriptive.^    But  if  the  execution  of  a  deed  really 


1  Taylor  v.  Salmon,  4  Myl.  &  Cr.  134 ;  Lees  v.  NuttaU,  1  Buss.  &  Myl.  53,  affirmed 
by  Ld.  Brougham,  on  appeal,  2  Myl.  &  K.  819. 

2  Batty  V.  Caswell,  2  Johns.  R.  48;  3  Term  E.  757;  15  Ibid.  45;  15  East,  E.  38; 
Gordon  v.  llachanan,  5  Yerger,  Tenn.  R.  71.  In  general,  an  authority  must  be  strictly 
pursued  in  order  to  bind  the  principal :  but  "whatever  may  be  the  form  or  manner,  it 
will  be  binding  upon  the  principal,  if  such  be  the  certain  and  obvious  intention  of  the 
parties.  The  authority  must  be  strictly  followed,  in  all  matters  of  substance,  but  the 
whole  instrament  will  be  considered,  in  order  to  ascertain  the  intention  of  the  parties, 
and  the  extent  of  the  authority.  Parsons  on  Mer.  Law,  145  ;  Long  v.  Coburn,  11  Mass. 
97 ;  TowDsend  v.  Hubbard,  4  Hill,  E.  357. 

^  Sugden  on  Powers,  545 ;  Perry  v.  Bowen,  Nel.  87 ;   Alexander  v.  Alexander, 
2  Ves.  644  ;  Campbell  v.  Leach,  Ambler,  E.  740. 
*  Roe  V.  Prideaux,  10  East,  R.  158. 

5  Amory  v.  Hamilton,  17  Mass.  E.  103-247;  Wills  v.  Back,  2  East,  R.  142; 
Bogert  ii.  Debussy,  6  Johns.  E.  94;  Eowler  v.  Sheaver,  7  Mass.  E.  19;  11  Serg.  & 
Raw.  126;  Smith  v.  Henry,  1  Har.  &  McHeu.  706;  Harper  v.  Hampton,  1  Har.  & 
Johns.  622. 

6  Townsend  v.  Orcutt,  4  Hill,  N.  Y.  R.  351 ;  Berkley  v.  Hardy,  5  B.  &  C.  355. 
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appears  to  be  in  the  name  of  the  principal,  the  form  of  words  used  in 
the  execution  of  it  is  not  material ;  thus  it  haS  been  held  sufficient, 
where  opposite  the  seal  was  written,  "for  S.  B.  (the  principal),  by 
C.  D.  (the  attorney)."! 

§  140.  A  distinction  is  also  to  be  observed  between  a  bare  act,  as 
the  execution  of  a  deed,  and  the  making  of  a  contract,  in  which  latter 
case  the  phraseology  is  material ;  for  if  a  man  describes  himself,  m 
the  beginning  of  an  agreement  to  grant  a  lease,  as  making  it  on  be- 
half of  another,  and  as  his  agent,  but,  in  a  subsequent  part  of  the 
same  agreement,  says  he  will  execute  the  lease,  the  agent  himself 
becomes  personally  liable  ;  while  a  lease  made  by  an  attorney  in 
his  own  name,  even  if  he  describes  himself  to  be  the  agent  or  attor- 
ney of  his  principal,  together  with  the  covenants  to  pay  rent,  are 
void.2  ;But  the  attorney  is  not  bound,  even  though  he  had  no  author- 
ity to  execute  the  deed,  if  it  appears  on  the  face  of  it  to  be  the  deed 
of  the  principal.3  Whenever,  therefore,  an  interest  passes  by  the 
instrument,  as  in  an  indenture  of  lease,  it  must,  in  terms,  be  con- 
veyed by  the  principal,  in  whom  alone  the  interest  is  vested ;  for  a 
power  of  attorney,  as  such,  vests  no  interest  in  the  representative, 
consequently  none  can  pass  from  him. 

§  141.  The  proper  form  for  concluding  a  lease,  executed  under  a 
power  of  attorney,  is:  In  witness  whereof  A.  B.,  in  pursuance  of  a 
letter  of  attorney  hereunto  annexed,  hearing  date,  ^c.  (or,  if  it  is  a 
general  power,  embracing  other  lands,  then  "m  pursuance  of  a  letter 
of  attorney,  bearing  date,  ^c,  a  copy  of  which  is  hereto  annexed"^, 
hath  set  the  hand  and  seal  of  the  jwincipal ;  and  then  to  write  the 
name  of  the  principal,  and  dehver  it  as  the  act  and  deed  of  the  prin- 
cipal. When  executed  by  an  attorney  for  several  parties,  it  does 
not  appear  to  be  necessary  to  aflSx  a  separate  seal  for  each  person, 
if  the  seal  affixed  is  intended  to  be  adopted  as  the  seal  of  each  of  the 
parties.* 


1  "Wilks  V.  Bach,  2  East,  R.  142  ;  Spencer  v.  Field,  10  "Wend.  87. 

2  White  V.  Simer,  13  Johns.  K.  307 ;  Norton  v.  Heron,  1  C.  &  P.  648 ;  1  R.  &  M. 
229. 

8  Townsend  v.  Corning,  23  Wend.  R.  435 ;  Frontin  v.  Small,  2  Ld.  Raym.  R.  1419  ; 
Stone  V.  Wood,  7  Cow.  R.  453. 
«  McDill  V.  McDill,  1  Call.  R.  63  ;  Bohauans  v.  Lewis,  3  Monroe,  376  ;  Yarborough 
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§  142.  As  a  general  rule,  an  agent  cannot  take  a  lease  for  his  own 
use,  of  property  wMcli  he  is  employed  to  let ;  for  it  is  a  principle 
of  law,  that  he  who  undertakes  to  act  for  another  in  any  matter, 
shall  not,  in  the  same  matter,  act  for  himself.^  The  rule  here  applied 
is  similar  to  that  which  applies  to  the  case  of  trustees  or  other  agents, 
buying  property  which  they  are  intrusted  to  sell.  And  the  assignee 
of  a  bankrupt,  who  takes  a  lease  of  property  himself  instead  of  selhng 
it,  has  been  held  answerable  for  profit  or  loss.^  It  is,  at  all  events,  and 
in  all  cases,  incumbent  on  a  person  holding  the  character  of  an  agent, 
to  show  that  the  transaction,  from  which  he  derives  benefit,  is  per- 
fectly fair  and  reasonable ;  and  that  a  full  consideration  has  been 
given  by  him,  for  a  lease  obtained  from  his  principal.^ 


SECTION  XIII. 

BY   ALIENS. 

§  143.  It  is  a  general  rule  of  law,  that  although  an  alien  cannot 
acquire  title  to  property  by  mere  operation  of  law,  as  by  descent ;  * 
yet  he  may  by  purchase.^  He  may  also  make  a  grant,  which  wiU  be 
effectual  against  all  persons  except  the  state ;  but  if  he  purchases  an 
estate  for  hfe,  or  term  of  years,  the  king  on  ofiSce  found  shall  have  it. 
Yet,  until  ofiSce  found,  he  may  enjoy  it ;  for  untU  then  the  ahen  is 
seized.^  Pursuant  to  these  general  principles,  and  under  such  re- 
strictions, the  common  law  permitted  an  ahen  friend  to  take  a  lease 
for  a  year  of  a  house  for  the  benefit  of  trade ;  yet,  according  to  Lord 
Coke,  none  but  an  ahen  merchant  could  lease  land  at  aU,  and  then 
only  as  necessary  to  trade.'^  The  English  statutes,  also,  made  leases 
of  dwelling-houses  or  shops,  granted  to  a  stranger,  who  was  an  arti- 
ficer, void,  if  they  extended  to  a  term  of  years,  only  permitting 


V.  Monday,  2  Dev.  493 ;  Stabler  v.  Cowman,  7  Gill  &  Johns.  281 ;  Ball  v.  Dunsterville, 
4  Term  K.  313. 

1  Per  Ld.  Thurlow,  in  Whichcote  v.  Lawrence,  3  Ves.  R.  740. 

2  Ex  parte  Hughes,  6  Ves.  617 ;  8  Ves.  337. 

3  Kingsland  v.  Barnwall,  4  B.  P.  C.  154. 

*  Jackson  v.  Clun,  3  Johns.  Cas.  109 ;  Hunt  v.  "Warwicke,  Hardin,  B.  61. 
6  Burch  V.  Brower,  2  Atk.  K.  398 ;  7  Co.  25. 
6  Co.  Lit.  2,  b ;  1  Brest.  Con.  257. 
'  Co.  Lit.  2,  b ;  5  Co.  E.  52,  b. 
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leases  at  will,  or  from  year  to  year.i  But  tMs  law,  so  contrary  to 
sound  poKcy  and  tte  spirit  of  commerce,  has  more  recently  been 
construed  Uberally,  in  favor  of  aliens  ;  ^  and  Mr.  Chancellor  Kent  well 
questions  whether  any  such  law  exists  with  us  at  all,  at  least  in  re- 
spect to  the  subjects  of  those  nations  with  whom  we  have  commercial 
treaties.^ 

§  144.  The  common-law  doctrine  also  received  an  important  modi- 
fication by  the  Revised  Statutes  of  New  York.*  By  it  a  resident 
ahen,  who  has  filed  in  the  office  of  the  Secretary  of  State  an  affidavit 
that  he  is  a  resident  of  the  State  of  New  York,  and  intends  to  reside 
in  and  become  a  citizen  of  the  United  States,  as  soon  as  he  can  be 
naturahzed,  and  that  he  has  taken  the  incipient  steps  which  the  law 
requires  to  enable  him  to  obtain  naturaUzation,  has,  for  six  years  after 
fihng  such  affidavit,  fuU  power  to  hold  and  convey  real  estate,  with 
the  exception  only  that  he  cannot  make  leases  of  the  same,  or  dispose 
of  it  by  will.  He  is,  therefore,  capable  of  taking  a  lease,  but  cannot 
underlet  the  premises,  though  there  seems  to  be  no  objection  to  his 
assigning  or  disposing  of  his  whole  interest  in  the  lease. 

§  145.  There  are  similar  statutory  provisions  in  favor  of  aliens  in 
South  Carolina,  Indiana,  Delaware,  and  Mississippi.  And  hi  Louis- 
iana, Pennsylvania,  Maryland,  Michigan,  Hhnois,  and  Ohio,  the  dis- 
abihty  of  ahens  to  take,  hold,  and  transmit  real  property  is  entirely 
removed.  While  in  North  Carolina  and  Vermont  there  is  a  provision 
inserted  in  their  constitutions,  that  every  person  of  good  character, 
who  comes  into  the  State  and  settles  there,  taking  an  oath  of  allegi- 
ance to  the  same,  may  thereupon  purchase,  and,  by  other  just  means, 
acquire,  hold,  and  transfer  land.^  The  disabihty  never,  of  course, 
extended  to  a  denizen,  or  foreigner  who  has  been  naturalized,  who  is 
as  capable  of  being  a  lessor  as  a  natural  born  citizen.^ 


1  Pilkington  v.  Peach,  2  Show.  E.  135.. 

2  Saund.  E.  7 ;  3  Mad.  E.  94. 

8  2  Kent,  Com.  62.  All  contracts  made  between  subjects  or  citizens  of  different 
countries,  which  are  at  war  with  each  other,  are  utterly  vpid.  If  made  in  time  of 
peace,  the  right  to  enforce  them  is  suspended  during  the  war,  by  reason  of  the  personal 
disability  of  an  alien  enemy  to  sue  or  be  sued.  When  peace  is  restored  this  right 
revives,  and  the  contract  regains  its  original  obligation  and  may  be  enforced.  Gris- 
wold  V.  "Waddington,  15  Johns.  E.  57  ;  s.  c.  16  Ibid.  438. 

«  1  E.  S.  720,  §  15-20. 

5  2  Kent,  Com.  70. 

6  1  Black.  Com.  374. 
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CHAPTER    V. 
THE  INSTRUMENT  OE  DEMISE. 


SECTION   I. 


THE  FORMAL  PARTS  OE  A  LEASE. 


§  146.  We  have  seen  that  a  lease  for  years,  being  but  a  chattel 
interest,  may  be  perfected  by  the  entry  of  the  lessee,  without  deed  or 
other  instrument  in  writing ;  but  a  deed  has  always  been  required  for 
the  conveyance  of  an  incorporeal  hereditament,  and  will  consequently 
be  necessary  for  the  creation  of  a  lease  for  life.  And  when  a  demise, 
whether  for  life  or  years,  is  intended  to  embrace  the  various  covenants 
usually  entered  into  by  the  parties,  it  must  be  by  deed.  A  deed  is 
an  instrument,  under  seal,  written  or  printed  upon  paper  or  parch- 
ment. If  written  upon  stone,  board,  Unen,  leather,  or  the  hke,  it  is 
no  deed ;  for  neither  of  these  articles  is  so  secure  from  alteration, 
and  at  the  same  time  so  durable  as  paper  or  parchment.^  If  made 
between  more  parties  than  one,  there  should,  regularly,  be  as  many 
copies  of  it  as  there  are  parties,  and  each  copy  should  be  cut,  or 
indented,  at  the  top,  to  tally  or  correspond  with  each  other.  It  then 
becomes  what  is  technically  called  an  indenture ;  the  several  copies 
of  the  same  instrument  being  executed  by  the  respective  parties. 
The  copy  delivered  to  the  tenant,  is  called  the  original  lease ;  that 
retained  by  the  landlord,  the  counterpart ;  but  for  aU  practical  pur- 
poses, both  parts  are  now  considered  originals. ^ 

§  147.  If  there  is  only  a  single  instrument,  it  is  not  an  indenture, 
but  is  called  a  deed  poll.     The  former  possesses  many  advantages 


1  Co.  Lit.  229;  E.  N.  B.  122. 

2  Dudley  v.  Sumner,  5  Mass.  E.  438. 
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over  the  latter,  since  it  imports  obligations  on  the  part  of  the  lessee, 
amounting  to  an  agreement  between  two  persons  ;  an  office  which  the 
deed  poU  cannot  perform,  because  it  is  but  a  declaration  by  the  party- 
executing  it,  of  an  act  done,  or  to  be  done  by  himself  alone,  in  favor 
of  the  other  party.  The  lessee's  acceptance  of  an  interest  under  it, 
win  be  impUed,  unless  he  expressly  dissents,  and  will  render  him 
liable  to  an  action  for  rent ;  but  he  cannot  be  made  liable  to  an  action 
of  covenant,  for  he  makes  none,  since  a  covenant  can  only  be  created 
by  a  deed  executed  by  the  covenantor ;  and  consequently,  by  making 
use  of  a  deed  poll,  all  covenants  on  the  part  of  a  lessee  are  dispensed 
with.i 

§  148.  The  date  of  a  lease,  is  no  part  of  its  substance,  and  need 
not,  in  fact,  be  inserted ;  and,  therefore,  a  mistake  in  the  date,  will 
not  vitiate  the  instrument.^  If  there  is  no  date,  or  an  impossible  one, 
the  term  wiU  be  considered  as  commencing  from  the  dehvery  of  the 
deed ;  unless  some  particular  time  for  its  commencement  is  therein 
specified.  But  if  the  deed  has  a  sensible  date,  the  word  date,  in  the 
body  of  it,  wiU  refer  to  that  period,  and  not  to  the  date  of  dehvery.^ 
It  is  competent,  also,  for  either  party  to  show,  that  the  dehvery  took 
place  on  a  day  different  from  that  of  the  date.* 

§  149.  As  to  the  names  of  the  parties,  it  may  be  observed,  that 
the  law  knows  but  one  Christian  name  ;  and  that,  therefore,  the 
omission  or  insertion  of  the  middle  name  of  either  party,  is  imma- 
terial. A  party  may  also  show  that  he  is  as  well  known  by  one 
name  as  another.^  If  a  lease  is  made  by  an  agent  or  attorney,  it 
should  run  in  the  name  of  the  principal,  and  not  of  the  agent ;  be- 
cause  a  power  of  attorney  gives  no  interest  in  the  land,  but  merely 
authorizes  the  attorney  to  stand  in  the  place,  and  act  in  the  name, 
of  his  principal.^  The  person  to  whom  the  lease  is  made  ought  to 
be  a  party,  for  if  A.  covenant  with  B.  that  C.  shall  enter,  and  enjoy, 
this  wUl  be  a  mere  collateral  covenant,  and  not  a  lease  ;  because  B. 


1  Thompson  v.  Loach,  2  Vent.  R.  198;  s.  o.  3  Mod.  296;  Chancellor  v.  Poole,  2 
Dougl.  764 ;  Burnett  v.  Lynch,  5  Barn.  &  Cr.  589 ;  s.  c.  8  Dow.  &  Ey.  368. 

2  Jackson  v.  Schoonmaker,  2  Johns.  R.  230-4 ;  Ibid.  230. 

3  Church  V.  Gilman,  15  Wend.  R.  656 ;  4  B.  &  C.  908 ;  7  Dow.  &  Ry.  507. 
*  Steel  V.  Mart,  4  Barn.  &  Cres.  272;  s.  c.  6  Dow.  &  Ry.  392. 

s  James  v.  Stiles,  14  Pet.  R.  322. 

8  Frontin  v.  Small,  Ld.  Ray.  1418  ;  Strange,  705  ;  2  East,  E.  142. 
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witli  whom  it  is  made,  is  a  stranger,  and  C,  the  intended  lessee,  is 
no  party  to  the  agreement.^ 

§  160.  Eecitals  of  former  instruments,  or  of  circumstances  that 
have  led  to  the  making  of  the  lease,  are  sometimes  used  by  way  of 
explanation.  But  an  error  therein  is  not  material,  unless  it  be  in  the 
recital  of  a  lease,  after  the  expiration  of  which  the  new  tei'm  is 
intended  to  commence ;  ^  or  unless  it  shows  that  the  lessor  had  no 
interest  in  the  subject-matter  of  the  demise.'^  So  a  recital  in  a  lease, 
that  a  former  lease  granted  to  another  person,  had  been  surrendered, 
would  not  afford  evidence  of  the  fact  of  a  surrender.*  Nor  would 
the  execution  of  the  counterpart  of  a  new  lease,  taken  by  the  lessee 
prior  to  the  determination  of  his  former  interest,  and  reciting  that  it 
was  granted  in  consideration  of  the  surrender  of  the  former  lease, 
produce  a  surrender,  unless  it  were  by  operation  of  law  ;  inasmuch 
as  it  did  not  purport  of  itself  to  be  a  surrender,  having  no  words  in 
it,  which  could  denote,  or  amount  to,  a  yielding,  or  rendering  up  of 
the  interest  of  the  lessee.^ 

§  151.  If  a  lease  for  years  be  granted  subject  to  another  lease, 
to  commence  after  the  expiration  of  such  lease  which  is  recited  to 
have  been  made  to  a  third  person,  when  in  truth  there  never  was 
such  a  lease  ;  or  supposing  one  if  made,  to  have  expired,  or  to  have 
been  originally  void,  the  new  demise  will  take  effect  immediately  on 
the  execution  of  the  deed.^  So  if  a  lease  for  years  be  granted,  to 
commence  after  the  termination  of  a  former  one,  then  existing,  but 
misrecited  in  a  material  part,  the  new  term  will  commence  immedi- 
ately, in  enumeration  of  years ;  though  not  in  possession  until  the 
end  of  the  former  lease.     But  if  misrecited  in  an  immaterial  part,  the 


1  Perry  v.  Aiken,  Cro.  Eliz.  173 ;  1  Leon.  E.  136 ;  3  Bulst.  251. 

2  Jackson  v.  Streeter,  5  Cow.  529;  Bath  &  Montague's  case,  3  Chan.  Cas.  101 ; 
Shep.  Touch.  77.  With  regard  to  recitals,  one  reason  for  inserting  them,  is  to  pre- 
yent  the  parties  to  the  lease  from  afterwards  denying  the  matters  recited,  for  a  lease  by 
deed  operates  like  any  other  deed  as  an  estoppel,  and  prevents  the  parties  to  it  from 
afterwards  disputing  facts  recited  in  it.  But  see  an  important  qualification  of  this  rule 
in  Greenleaf  on  Evidence,  Vol.  I.  p.  267. 

^  Hermitage  v.  Tompkins,  1  Ld.  Eay.  729. 
'  Lyon  V.  Eeed,  13  Mees.  &  Wels.  285. 
6  Eoe  V.  Archbishop  of  York,  6  East,  86 ;  s.  C.  2  Smith,  166. 
s  Eoot  V.  Berkley,  Cart.  148 ;  s.  c.  1  Vent.  83 ;  Bishop  of  Bath's  case,  6  Co.  34  b. ; 
36  a. 
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lerm  will  commence  at  the  end  of  the  existing  lease.^  A  misrecital 
of  the  lessee's  name,  has  been  deemed  material ;  but  it  appears  that 
a  misrecital  of  the  rent ;  of  the  time  or  place  of  payment ;  of  the 
covenants ;  or  that  the  lease  was  without  impeachment  of  waste ; 
will  not  be  deemed  material  misrecitals  of  the  lease.^ 

§  152.  Eent,  as  such,  is  not,  as  we  have  observed,  essential  to  a 
lease,  for  from  favor,  or  for  a  valuable  consideration  paid  in  gross,  the 
tenant  may  have  a  lease  without  any  render.  But  some  consideration 
must  appear  to  give  vaUdity  to  the  lease  as  a  contract ;  and  this  is 
either  a  good  consideration,  as  natural  affection ;  or  valuable,  as  money, 
or  the  rent  reserved.^  The  reservation  may  be,  not  only  in  money, 
but  in  grain,  animals,  or  produce  ;  or  it  may  consist  of  the  personal 
services  of  the  lessee.*  And  it  is  not  absolutely  necessary,  that  the 
amount  of  the  reservation  be  fixed  at  the  time  of  the  creation  of  the 
tenancy,  for  this  may  be  determined  afterwards.^ 

§  153.  If  the  consideration  is  fraudulent,  unjust,  or  immoral ;  if 
for  instance,  it  is  founded  on  a  marriage  brokage  transaction,  or  be 
contemporaneous  with  a  loan  of  money,  and  used  as  a  means  of  evading 
the  usury  laws,  the  lease  wiU  be  void :  although  in  the  latter  case, 


''  Miller  v.  Maynwaring,  Cro.  Car.  397  ;  s.  c.  Jo.  354. 

^  Foot  V.  Berkley,  supra,  per  Tirrel,  J. 

"  Failing  v.  Sohenck,  3  Hill,  E.  344 ;  State  v.  Page,  1  Spears,  K.  408. 

*  Where  the  rent  consists  of  a  certain  portion  of  the  annual  produce  of  the  farm,  it  is 
commonly  called  letting  the  land  on  shares,  or  sometimes,  cropping  it.  A  cropper  is 
one  who  is  employed  to  raise  a  single  crop,  and  who  is  to  be  paid  for  his  labor  by  a 
certain  portion  of  the  produce,  he  is  held  to  be  a  servant  and  not  a,  tenant.  The 
cropper  and  the  landlord  are  tenants  in  common  of  the  crop  :  and  it  is  only  when  this 
contract  assumes  the  shape  of  a  lease  and  the  tenant  goes  into  possession  to  the 
exclusion  of  the  landlord,  that  the  relation  of  landlord  and  tenant  subsists  between 
them. 

5  Denn  v.  Cartright,  4  East,  B.  29.  Chancellor  Kent,  3  Com.  462,  is  of  opinion 
that  the  best  way  of  reserving  perpetual  rents,  and  preserving  uniformity  in  value,  is  to 
make  them  payable  in  wheat,  or  other  produce.  The  ancient  leases  in  New  York,  in 
the  manor  counties,  are  generally  of  this  description.  It  saves  the  interest  of  the  per- 
sons in  whose  favor  rent  is  reserved  from  sinking  by  the  depreciation  of  money,  owing 
to  the  augmentation  of  gold  and  silver,  and  the  accumulation  of  paper  credit.  And 
Adam  Smith  observes,  that  such  rents  have  preserved  their  value  much  better  than 
those  which  have  been  reserved  in  money.  It  certainly  seems  to  be  the  fairest  mode  of 
letting,  as  well  for  the  landlord  as  the  tenant ;  the  landlord  has  the  advantage  of  a 
prosperous  harvest,  and  the  tenant  escapes  the  heavy  loss,  which  a  year  of  scarcity 
might  bring  upon  him. 
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the  proposal  for  connecting  the  loan  with  the  lease,  may  proceed 
from  the  lessor.^  But  an  under-lessee,  not  concerned  in  the  loan,  or 
cognizant  thereof,  will  not  be  disturbed  by  such  a  consideration.^ 
Nor  will  a  lease  be  set  aside,  merely  on  the  ground  of  its  being  con- 
temporaneous with  an  advance  of  money  to  the  lessor,  unless  there  be 
in  addition,  some  evidence  or  legal  presumption,  that  the  advance  was 
made,  as  a  means  of  usury .^  As  a  general  rule,  however,  a  lease 
granted  in  consideration  of  a  loan,  will  not,  on  principles  of  public 
policy,  be  allowed  to  stand ;  and  especially,  if  any  advantage  has  been 
taken  by  the  lessee,  of  the  distresses  of  the  lessor,  it  wiU  be  con- 
sidered a  mere  evasion  of  the  statutes  against  usury.*  StiU,  the  taint 
of  usury  may  be  only  matter  of  inference,  and  if  it  can  be  shown  that 
no  advantage  has  been  taken  by  the  lessee,  but  on  the  contrary,  that 
the  circumstances  are  such  as  to  render  it  unconscionable,  on  the  part 
of  the  lessor,  to  seek  to  set  aside  the  transaction,  and  that  it  would  be 
a  manifest  hardship  to  the  lessee  to  do  so,  a  court  of  equity  will  not 
interfere.  If  it  were  otherwise,  the  doctrine  of  setting  aside  leases, 
connected  with  a  loan  of  money,  might  be  converted  by  dishonest 
landlords,  into  an  instrument  of  greater  fraud,  than  that  which  it  was 
designed  to  prevent.^ 

§  154.  Rent  must  issue  out  of  lands,  or  such  things  as  are  capable 
of  hvery,  and  may  be  distrained  upon ;  and,  in  general,  cannot  be 
reserved  out  of  any  thing  lying  in  grant ;  an  incorporeal  heredita- 
ment ;  a  mere  privilege,  or  easement ;  nor  out  of  a  personal  chattel. 
But  a  grant  of  rent,  in  respect  to  things  incorporeal,  or  personal  prop- 
erty, may  still  operate  as  a  contract,  and  bind  the  grantor.^  No 
particular,  or  technical  form  of  words,  is  necessary  to  constitute  a 
reservation  of  rent.  A  demise,  provided  the  lessee  pay  such  a  rent ; 
or  in  consideration  of  the  rent  afore-mentioned;  wiU  be  as  effectual  as 
if  it  contained  the  words  yielding  and  paying,  which  are  the  usual 


'  Brown  v.  O'Dea,  1  Sch.  &  Lef.  115 ;  Ibid.  182,  310 ;  Doe  dem.  Grimes  v.  Gooch, 
3  Barn.  &  Aid.  664. 

2  M0II07  V.  Irwin,  1  Sch.  &,  Lef.  310.  Sed  qucere  de  hoc,  under  the  New  Yorli;  Usury- 
Law. 

8  Moore  v.  McKay,  1  Beat.  282 ;  12  Mees.  &  Wels.  602. 

*  Morough  V.  O'Dea,  1  Ball  &  Beat.  116;  Corbet  v.  Seagrare,  2  Ibid.  101 ;  1  Sch. 
&Lef.  119,  190. 

6  O'Brien  v.  Grierson,  2  Ball  &  Beat.  332  ;  Molloy  v.  Irwin,  supra. 

6  Spencer's  Case,  5  E.  17,  b;  Cro.  Eliz.  256;  Winslow  v.  Henry,  5  Hill,  R.  481. 
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words,  for  this  purpose.^  And,  as  to  the  person  in  -whose  favor  it  is 
reserved,  it  is,  perhaps,  best  that  the  reservation  should  be  in  general 
terms,  without  saying  to  whom ;  for,  in  that  case,  the  law  directs  the 
intent,  according  to  the  nature  of  the  lessor's  interest.  As  if  a  lessee 
for  years,  makes  an  under-lease  reserving  rent  to  him  and  his  heirs, 
during  the  term,  it  would,  nevertheless,  accrue  to  his  executors  ;  for 
it  is  but  a  chattel  interest,  and  not  the  freehold  which  alone  passes  to 
an  heir.^  Being  an  incident  to  the  reversion,  it  must  follow  the 
nature  of  the  land  out  of  which  it  is  reserved  ;  as  if  a  man  seized  as 
heir  on  the  part  of  his  mother,  demise  land  rendering  rent  to  him  and 
his  heirs,  it  must  go  to  heirs  on  the  part  of  the  mother.^  And  where 
a  husband  is  possessed  of  a  term  of  years,  in  right  of  his  wife,  and  de- 
mises, rendering  rent,  the  rent  after  his  death  goes  to  his  executors, 
and  not  to  the  widow.* 

§  155.  If  a  special  reservation  is  made,  care  must  be  taken  that 
it  be  to  Mm  from  whom  the  estate  in  the  land  is  derived ;  °  for  if  a 
lessor  reserve  rent  to  himself  and  his  wife,  although  this  is  good  for 
his  life,  yet  after  his  death,  the  wife,  being  a  stranger,  shall  not  have 
the  rent ;  ^  for  the  same  reason,  if  it  be  reserved,  not  to  the  lessor 
but  to  his  heir,  it  will  be  bad.''  But  although  rent,  as  such,  cannot 
be  reserved  to  a  stranger,  for  the  want  of  privity,  such  a  reservation 
may  be  good  as  a  sum  in  gross,  for  which  an 'action  in  covenant  will 
lie.^  And  if  a  man  seized  of  a  freehold  make  a  lease  for  a  term  of 
years,  to  commence  after  his  death,  rendering  rent  to  his  heirs,  this 
reservation  will  be  good.^  If  made  to  improper  persons,  the  law  fol- 
lows the  words;  as  if  the  reservation  be  to  the  lessor  and  his  ex- 
ecutors, he  having  the  freehold,  it  will  determine  at  his  death,  unless 


1  Drake  v.  Mundy,  Cro.  Car.  207 ;  Caswell  v.  Districh,  15  "Wend.  R.  379. 

^  KnoUes's  Case,  Dyer,  5,  b,  45,  a ;  Co.  Lit.  47,  ». 

'  Cother  v.  Merrick,  Hard.  94.  An  annual  rent,  may,  however,  be  reserved  by  deed, 
upon  a  grant  in  fee,  and  will  be  valid  as  a  rent  charge ;  notwithstanding  there  is  no 
reversion  in  the  person  entitled  to  it.    Van  Rensselaer  v.  Hays,  19  N.  Y.  R.  68. 

*  Co.  Lit.  46,  b ;  Cro.  Eliz.  278. 

6  Co.  Lit.  47,  a ;  Hornbeck  v.  Westbrook,  9  Johns.  E.  73 ;  Ege  v.  Ege,  5  Watts, 
138;  13  S.  &E.  157. 

6  2  Rol.  Abr.  447, 1.  33. 

'  8  Rep.  70;  Co.  Lit.  99,  b;  213,  b. 

8  Prontiu  v.  Small,  Stra.  E.  715;  1  Ld.  Eaym.  418. 

s  Gates  V.  Frithe,  2  Rol.  Abr.  447 ;  Co.  Lit.  99,  b ;  213,  b. 
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the  land  be  devised  to  the  executor ;  because  the  reversion,  to  which 
the  rent  is  incident,  descends  to  the  heir.^ 

§  156.  According  to  the  old  authorities,  if  a  lease  for  years  re- 
served rent  to  the  lessor  and  his  heirs,  the  payment  of  rent  would 
cease  on  the  death  of  the  lessor,  for  the  heir  cannot  have  it,  as  he 
could  not  succeed  to  the  estate,  being  only  a  chattel;  and  the  executor 
cannot  have  it,  there  being  no  words  to  carry  it  to  him.^  But  it  is 
not  hkely  that  our  courts  would  now  recognize  so  subtle  a  distinction, 
or  hold  otherwise  than  that  the  rent  was,  in  all  such  cases,  annexed 
to  and  would  follow  the  reversion.  Indeed,  it  has  been  since  decided, 
that  where  a  man  seized  of  land  in  fee  made  a  lease  for  years,  re- 
serving rent  to  him  and  his  assigns  during  the  term,  such  reservation 
should  not  determine  by  the  death  of  the  lessor,  but  the  rent  should 
go  to  his  heir ;  for  though  the  heirs  are  not  mentioned  in  the  reserva/- 
tion,  yet  there  were  words  which  evidently  declare  the  intention  of 
the  lessor,  that  the  payment  of  the  rent  should  be  of  equal  duration 
with  the  lease,  he  having  provided  that  it  should  be  paid  during  the 
term ;  and,  consequently,  the  rent  must  be  carried  over  to  the  heir, 
who  came  into  the  inheritance  after  the  death  of  the  lessor,  and  would 
have  succeeded  to  the  possession  of  the  estate  if  no  lease  had  been 
made.  And  it  was  stated  in  this  case,  that  if  the  lessor  had  assigned 
over  his  reversion,  the 'assignee  should  have  had  the  rent  as  incident 
to  it,  because  the  rent  was  to  continue  during  the  term,  and  must 
therefore  follow  the  reversion,  since  the  lessor  made  no  particular  dis- 
position of  it  separate  from  the  reversion.^  And  on  a  lease  for  years, 
reserving  rent,  during  the  term,  to  the  lessor,  his  executors,  admin- 
istrators, and  assigns,  the  rent  wiU  go  to  the  heir ;  because  the  reser- 
vation being  to  the  lessor  and  his  assigns  during  the  term,  the  words 
executors  and  administrators  are  void ;  and  the  lessor  having  the 
inheritance,  such  express  words  discover  the  intent  of  the  contract  to 
be,  that  the  lessee  agreed  to  the  payment  of  rent  to  him  during  the 
continuance  of  the  demise.* 

§  157.  Exceptions  are  frequently  introduced,  to  restrain,  explain, 


1  Hardr.  R.  91;  Sacheyerell  v.  Froggatt,  1  Vent.  K.  161. 

2  1  Vent.  161 ;  Mallory's  Case,  5  Rep.  112;  s.  c.  Cro.  Eliz.  832. 

3  Sury  V.  Brown,  Latch,  99  ;  Isherwood  v.  Oldknow,  3  M.  &  S.  382. 

*  Sacheverell  v.  Froggatt,  2  Saund,  E.  367;  2  Lev.  13;  Kaym,  213;  Vent.  161. 
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or  qualify  general  terms  in  a  demise ;  as  to  except  a  farm  out  of  a 
manor,  a  close  out  of  a  farm,  or  the  like.  But  an  exception  of  that 
which  is  expressly  granted  is  void ;  as  if  a  man  demise  a  house  and 
shops,  excepting  the  shops ;  or  certain  lands  and  underwoods  there- 
unto belongmg,  excepting  the  underwoods ;  or  twenty  acres,  except- 
ing ten  acres  ;  in  each  of  these  cases  the  exception  is  void.^  So  an 
exception  of  a  thing  to  which  the  grantor  has  no  right,  is  void  ;  and 
therefore  a  lessee  for  years  or  life,  not  being  lessee  without  impeach- 
ment of  waste,  camiot,  on  assigning  over  his  term,  except  to  himself 
the  timber-trees,  the  gravel  or  clay,  or  the  benefit  of  the  coal-mines 
within  the  land.^  But  a  lessee  without  impeachment  of  waste  may 
make  such  an  exception.  So  if  he  grant  a  less  estate  than  his  own  ; 
as  if  lessee  for  years  underlet  for  a  shorter  term,  or  lessee  for  life 
make  a  lease  for  years ;  ia  either  case,  the  wood,  underwood,  and 
trees  growing  upon  the  land,  may  properly  be  excepted ;  for  the 
mesne  lessor  remaining  tenant,  and  continuing  hable  to  his  lessor, 
may  thus  secure  to  himself  a  remedy  against  the  sub-lessee,  in  the 
event  of  his  cutting  down  trees,  or  the  hke.^  If  a  lessor  intends  to 
retain  a  right  of  way  over  the  demised  property,  he  must  expressly 
reserve  it.  A  covenant  by  the  lessee,  to  puU  down  the  corner  of  the 
house  leased  to  him,  for  the  purpose  of  letting  the  lessor  make  a 
cart-way  over  the  spot,  will  not  confer  such  a  right.*  And  a  reser- 
vation of  a  right  of  way  on  foot,  and  for  cattle  and  sheep,  does  not 
give  a  right  of  way  to  carry  manure,  which  imphes  drawing  it  in  a 
carriage.'' 

§  158.  A  reservation  is  properly  of  some  right  or  profit,  to  arise 
from  the  subject  of  the  demise,  which  had  previously  no  separate 
existence ;  while  an  exception  relates  to  some  existing  component 
part  of  the  thing  demised,  which  is  capable  of  being  severed  or  dis- 
tidguished  from  it.  As  in  the  case  of  a  demise  of  all  that  farm  called 
A,  except  such  a  close ;  the  close  would  pass  as  part  of  the  farm 
without  the  exception,  and  the  words  of  exception  are  considered  the 
words  of  the  lessor.^    But  where  there  is  a  reservation  in  favor  of 


1  Hob.  170;  3  Dy.  264,  b,  n,  (40) ;  12  Madd.  14;  Cro.  Eliz.  244. 

2  Saunders's  Case,  5  Co.  12,  a;  Cro.  Eliz.  683. 

8  Bacon  v.  Gyrling,  Cro.  Jac.  296;  13  Co.  60;  1  Com.  Dig.  607,  Biens,  H. 

^  Good  V.  Hill,  2  Esp.  690. 

6  Brunton  v.  Hall,  12  B.  792 ;  s.  c.  1  Ga.  &  Dav.  207. 

^  BuUen  v.  Denning,  5  Barn.  &  Cress.  842. 


en.  V.j  THE  FORMAL  PARTS  OF  A  LEASE.  101 

the  lessor,  of  a  thing  dehors  the  lease,  as  a  way,  conimon,  or  other 
profit ;  or  a  proviso  that  it  shaJl  be  lawful  for  the  lessor,  at  any  time 
during  the  term,  to  cut  and  carry  away  the  trees  ;  the  words  amount 
to  a  reservation,  or  an  agreement  on  the  lessee's  part  for  the  lessor's 
enjoyment,  and  not  to  an  exception. ^  An  exception  includes  every 
thing  dependent  on  it,  and  necessary  for  its  enjoyment ;  thus,  if  a 
lease  reserve  the  wood,  &c,,  it  includes  the  right  to  enter  and  carry 
it  away.^  So,  notwithstanding  an  exception  in  a  lease  of  certain 
closes  or  rooms,  which  the  lessee  is  not  to  use,  he  may  pass  and  re- 
pass through  them,  if  they  are  so  situated  that  he  cannot  otherwise 
have  the  complete  enjoyment  of  the  premises  demised  to  him.^  If 
there  is  a  reasonable  doubt  as  to  the  meaning  of  an  exception  in  a 
lease,  the  words  of  the  exception,  being  the  words  of  the  lessor,  are 
to  be  construed  favorably  for  the  lessee  and  against  the  lessor.  As 
in  a  lease  of  certain  lands,  excepting  and  reserving  all  timber-trees 
and  other  trees,  but  not  the  annual  fruit  thereof,  it  was  held  that  the 
apple-trees  were  not  within  the  exception.*  And  if  the  exception  is 
not  specified  with  reasonable  certainty,  it  is  void  altogether ;  as  in  the 
case  of  a  demise-  of  a  minor,  excepting  one  acre,  without  specifying 
what  acre.^  A  saving  out  of  an  exception  defeats  the  exception  to 
the  extent  of  the  saving ;  and,  therefore,  if  one  let  a  manor  for  years, 
excepting  the  mansion-house,  saving  to  the  lessee  a  certain  chamber, 
the  chamber  passes  as  if  there  had  been  no  exception.^ 

§  159.  As  to  words  of  demise,  we  may  observe,  that  no  particular 
form  of  words  is  necessary  to  constitute  a  lease ;  but  whatever  ex- 
pressions explain  the  intention  of  the  parties  to  be,  that  one  shall 
divest  himself  of  the  possession  of  his  property,  and  the  other  take  it 
for  a  certain  space  of  time,  are  sufficient ;  and  will  amount  to  a  lease 
for  years,  as  effectually  as  if  the  most  proper  and  pertinent  form  of 
words  had  been  made  use  of  for  that  purpose.'^     The  usual  terms, 


1  Bush  V.  Cole,  12  Madd.  24 ;  Cro.  Eliz.  657 ;  The  Durham  E.  Co.  v.  Walker,  2 
Ga.  &  Dav.  326. 

2  Cro.  Eliz.  17  ;  Earl  of  Cardigan  v.  Armitage,  2  Barn.  &  Cress.  207  ;  s.  c.  3  Dow. 
&  Ry.  414. 

8  11  Co.  E.  52,  a. 

*  BuUen  v.  Denning,  supra;  Shep.  Touch.  100;  2  Bam.  &  Cress.  206. 
6  Dorrell  v.  Collins,  Cro.  Eliz.  6. 

«  Leigh  V.  Shaw,  Cro.  Eliz.  372 ;  3  Dy.  264,  b,  n,  (40). 

T  Hallett  V.  Wylie,  3  Johns.  E.  47 ;  Thornton  v.  Payne,  5  Ibid.  74 ;  Bac.  Abr.  tit. 
Lease ;  Merrick  v.  Lewis,  3  McCord,  E.  211. 
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however,  by  which  a  lease  is  made  are,  "  demise,  grant,  and  to  farm, 
let ;"  but,  according  to  Sir  Edward  Coke,  the  word  dedi  is  sufficient 
to  make  a  lease  for  years.-'  And  a  covenant  with  a  man  to  stand 
seized  to  his  use,  will  operate  as  a  lease  at  common  law.^  So  will  a 
license  to  enter  and  enjoy  land,  or  to  reside  in  a  certain  house. ^  And 
where  a  man,  by  his  will,  declared,  "  I  have  made  a  lease  to  J.  S. 
for  twenty-one  years,  he  paying  but  twenty  shillings  rent;"  it  was 
held  a  good  lease  for  twenty-one  years,  and  that  the  word  have  should 
be  taken  in  the  present  tense,  and  equivalent  in  signification  to  the 
word  grant  in  a  deed  of  feoffment,  by  which  the  party  is  estopped 
from  denying  the  creation  of  the  estate.*  An  agreement  that  A.  shall 
have,  occupy,  and  enjoy  land,  will  enure  as  a  lease,  if  it  appears  to 
be  the  iatention  of  the  parties  to  create  a  present  relation  of  land- 
lord and  tenant.^  But  if  a  forfeiture  would  be  incurred  by  making 
a  lease,  and  the  intent  of  the  parties  does  not  clearly  appear,  the 
courts  will  construe  it  as  an  agreement  for  a  lease,  and  not  a  lease. ^ 
And  it  has  been  held,  that  if  the  owner  of  premises  sells  and  transfers 
them  by  written  instrument,  and  there  is  also  a  separate  agreement 
between  himself  and  the  vendee  (founded  on  a  sufficient  considera- 
tion other  than  the  sale  of  the  premises),  that  a  third  person  shall  be 
tenant  to  the  vendee  from  year  to  year ;  this  agreement  being  col- 
lateral to  the  sale,  and  not  a  condition  thereof,  creates  such  a  tenancy, 
though  not  inserted  in  the  instrument.^ 

§  160.  An  accurate  description  of  the  premises  constituting  the 
subject-matter  of  the  demise  is  important,  for  the  purpose  of  passing 
aU  the  property  intended  to  be  comprised  in  the  lease.  But  it  is  not, 
in  general,  advisable  to  particularize  too  minutely  all  the  various 
circumstances  of  name,  place,  boundaries,  and  occupation  ;  such  only 
as  are  sufficient  for  the  purpose  of  identity  should  be  introduced,  for 
where  numerous  circumstances    are   referred  to,  they  tend  to  con- 


1  Co.  Lit.  301,  b. 

2  Eight  dem.  Bassett  v.  Tliomas,  Burr.  R.  1446. 

3  1  Madd.  R.  14  ;  Rigiit  dem.  Green  v.  Proctor,  Burr.  2209. 

*  2  Bend..  7.  That  a  recital  in  a  will  is  an  estoppel  to  all  claiming  under  the  will, 
see  Denn  v.  Cornell,  3  J.  C.  R.  174. 

s  Hallett  V.  Wyllie,  supra,  1  Rol.  Abr.  847,  1.  40 ;  Cro.  Jac.  92  &  172  ;  2  Madd.  R. 
79;  5  Term  R.  163. 

^  Lady  Montague's  Case,  Cro.  Jac.  301. 

'  Doe  dem.  Jacklin  v.  Cartright,  4  East,  R.  29.     See  ante,  chap.  1,  §  1. 
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fusion,  and  questions  frequently  arise,  how  far  they  must  concur  in 
distinguishing  the  demised  premises,  and  to  what  extent  words  of 
particular  explanation  may  quahfy  words  of  general  description. 

§  161.  The  grant  of  a  thing  passes  the  incident  as  well  as  the 
principal,  though  the  latter  only  is  mentioned  ;  and  this  effect  cannot 
be  avo  t  ed  without  an  express  reservation. ^  Thus  a  messuage,  or 
mansion,  includes  not  only  the  dwelling-house  but  all  the  outhouses, 
barns,  stables,  cow-house,  and  dairy,  if  they  be  parcel  of  the  mansion, 
although  they  be  not  under  the  same  roof,  or  he  contiguous  to  it.^ 
A  garden  is  parcel  of  a  house,  and  passes  without  the  addition  of  the 
word  appurtenances?  By  the  grant  of  a  piece  of  ground,  a  right  of 
way  to  it,  over  the  grantor's  land,  also  passes.  So  a  grant  of  trees 
carries  a  power  to  enter  on  the  land,  and  cut  and  carry  them  away.* 
The  word  land  passes  all  that  grows  or  is  buUt  upon  its  surface.  A 
farm  includes  houses  and  lands ;  while  a  grange  will  include  not  only 
barns,  but  stables  and  outhouses  used  for  the  purpose  of  husbandry.^ 
But  the  demise  of  a  house  or  barn,  without  other  words  to  extend  its 
meaning,  will  pass  no  more  land  than  is  necessary  for  its  complete 
enjoyment.^  Mere  lodgers  are  entitled  to  the  use  of  the  knocker 
and  door-bell,  skylight  and  water-closet,  unless  any  of  them  are 
excepted  out  of  the  agreement.^ 

§  162.  This  principle,  however,  is  to  be  understood  as  applying  to 
such  things  only  as  are  directly  incident  to  the  grant,  and  necessary 
to  the  enjoyment  of  the  thing  granted  ;  therefore,  an  easement  not 
naturally  and  necessarily  belonging  to  the  premises,  will  not  pass.^ 
And  if  a  man,  upon  a  lease  for  years,  reserve  a  way  through  the 
house  of  the  lessee  to  a  backhouse,  he  can  only  use  it  at  reasonable 
times,  and  upon  request.^    A  way  of  necessity  is  also  hmited  by  the 


1  Pattison  v.  Hull,  9  Cow.  747  ;  Evans  v.  Rees,  12  Ad.  &  El.  57. 

2  1  Hale,  558  ;  2  Stark.  R.  508. 

8  Bettisworth's  Case,  2  Co.  32;  Plow.  171  ;  1  Inst.  5,  b. 

*  Per  Best,  C.  J.,  2  Bing.  83  ;  Cro.  Jac.  170. 

5  Co.  Lit.  4,  a ;  Cro.  Jac.  648 ;  Isham  v.  Morgan,  9  Conn.  374. 

"  Bennett  v.  Bittle,  4  Rawle,  R.  330. 

'  Underwood  v.  Burrows,  7  C.  &  P.  26. 

8  Manning  v.  Smith,  6  Conn.  R.  289. 

8  Per  Parke,  B.,  6  M.  &  W.  189. 
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necessity  which  created  it ;  when  the  necessity  ceases,  the  right  of 
way  also  ceases.  If,  therefore,  at  any  subsequent  period,  the  party 
entitled  to  such  way  can,  by  passing  over  his  own  land,  approach  the 
place  to  which  it  led  by  as  direct  a  course  as  he  would  have  done  by 
using  the  old  way,  the  way  ceases  to  exist  as  of  necessity. ^ 

§  163.  Whether  certam  premises  are  parcel  of  and  included  under 
those  demised,  is  always  matter  of  evidence.^  But  where  a  demise 
is  by  indenture,  the  parties  are  estopped  from  disputing  that  the 
state  of  the  premises  was  the  same  as  described  in  the  lease  ;  as,  for 
instance,  that  land  described  as  meadow  was  such.^  So  natural, 
visible,  or  artificial  boundaries  will  prevail  over  specified  courses  and 
distances  ;  since  these  are  less  certain  than  the  former.^  As  in  a 
demise  of  a  certain  tract  of  land  on  a  creek,  supposed  to  contain 
twenty  acres  more  or  less,  then  in  the  possession  of  a  certain  person  ; 
it  was  held  that  the  lease  was  not  limited  to  the  twenty  acres,  but 
extended  up  to  the  creek  of  which  the  party  was  in  possession."  But 
if  the  land  is  described  in  the  instrument  by  certain  known  monu- 
ments, the  description  must  prevail ;  even  to  the  exclusion  of  an 
understanding  between  the  parties,  that  the  lands  shall  be  bounded 
by  certain  other  monuments.®  Where  the  quantity  is  mentioned,  in 
.  ^addition  to  a  description  of  the  boundaries  of  land,  without  any 
express  covenant  that  the  land  contains  that  quantity,  the  whole 
must  be  considered  as -mere  description.'^  If  the  description  refers 
to  another  deed,  it  may  be  made  sufficiently  certain  by  the  refer- 
ence.^ 


1  Holmes  v.  Goring,  2  Biag.  76  ;  5  M.  &  R.  448  ;  7  C.  &  P.  761. 

2  Doe  dem.  Freeland  v.  Burt,  1  Term  E.  701  ;  3  B.  &  C.  870. 
8  Birch  V.  Stevenson,  3  Taunt.  R.  469. 

"  Doe  V.  Thompson,  5  Cow.  K.  371  ;  7  Ibid.  723  ;  9  Ibid.  661  ;  Massengill  v. 
Boyle,  4  Humphrey,  205  ;  Smith  v.  McAllister,  14  Barb.  R.  434. 

6  Hall  V.  Powell,  4  Serg.  &  Rawle,  456 ;  Shaw  v.  Clements,  1  Call  (Penn.),  R. 
438 ;  Bastin  v.  Christie,  Taylor  (N.  C.),  R.  116  ;  Baker  v.  Glasscock,  1  Hen.  &  Mumf. 
(Ta.),  R.  177. 

6  Clark  V.  Baird,  5  Seld.  R.  183. 

'  Powell  V.  Clark,  5  Mass.  R.  355.  Where  a  person  lets  to  others  his  farm  and 
farming-house  thereon,  there  is  no  restriction  as  to  the  light  of  possessing  other  houses 
on  the  farm ;  for  the  lease  of  the  farm,  embraces  all  buildings  upon  the  land,  whether 
specified  or  not.     Hay  v.  Cumberland,  25  Barb.  R.  594. 

'  Allen  V.  Bates,  6  Pick.  R.  460.  Punctuation  will  be  resorted  to,  in  order  to  settle 
the  meaning  of  an  instrument,  after  all  other  means  fail.  Ewing  v.  Burnet,  11 
Peters,  R.  41. 
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§  164.  If  the  description  of  the  premises  in  a  deed  is  imperfect, 
yet  sufficient  appears  to  point  inquiry  to  the  true  locahty  and  boun- 
dary of  the  land,  the  deed  is  not  void  for  uncertainty,  but  the  defect 
may  be  cured  by  parol  evidence,  to  give  identity  to  the  premises 
intended  to  be  conveyed.^  And,  where  there  are  particulars,  suffi- 
ciently ascertained  to  designate  the  thing  intended  to  be  demised, 
the  addition  of  circumstances  false  or  mistaken  will  not  frustrate  the 
deed.  As,  if  the  words  "  with  the  dwelling-house  thereon,"  be  in- 
serted in  the  description,  when,  in  fact,  there  is  no  dwelling-house  on 
the  premises,  it  will  be  considered  merely  a  false  circumstance,  which 
does  not  control  the  rest  of  the  description,  or  defeat  the  conveyance.^ 
An  indorsement  upon  a  lease,  written  at  the  time  of  its  signing  and 
dehvery,  is  deemed  to  be  incorporated  in  it,  and  may,  therefore, 
introduce  any  matter  tending  to  quaUfy  the  pro\dsions  contained  in 
the  body  of  the  instrument,  or  even  to  defeat  it  by  way  of  condition.^ 


1  Jenkins  v.  Bodley,  1  Smedes  &  M.  E.  338 ;  Seaman  u.  Hogeboom,  21  Barb.  E. 
398. 
^  Jackson  v.  Clark,  9  Johns.  E.  147  ;  Jackson  v.  Marsh,  6  Cow.  281.     As  general 

mica    of  cuiioliuctic"ii,"ilj   -axajr  Vo    oTjoor-rod,  tliftt  -rr-i^itton    clooumonto    ai-o    thomoolveB    tllO 

best  evidence  of  the  facts  they  contain,  the  circumstances  they  relate,  and  the  inten- 
tions they  declare.  Regard  is  to  be  had  to  all  their  parts  ;  and  general  words  may  be 
restrained  by  particular  recitals.  If  a  lease  operates  two  ways,  tho  one  consistent  with 
the  intention  of  the  parties,  and  the  other  repugnant  to  it,  effect  will  be  given  to  the 
intent ;  for  deeds  are  always  to  be  construed  so  as  to  operate  according  to  the  inten- 
tion of  the  parties,  if  by  law  they  may ;  and  if  they  cannot  operate  in  one  form,  they 
shall  in  another.  Quackenboss  v.  Lansing,  6  Johns.  E.  49.  Although  the  intent  of 
the  parties  be  in  opposition  to  the  strict  letter  of  the  contract,  it  must  prevail  when 
clearly  ascertained  from  it.  Hathaway  v.  Power,  6  Hill.  453  ;  Tracy  v.  Albany 
Exch.  Co.  3  Seld.  E.  474;  Marvin  v.  Stone,  2  Cow.  E.  781  ;  2  B.  &  P.  13;  4 
Moore,  448 ;  Cowp.  600.  Where  a  material  word  appears  to  have  been  omitted  in  a 
lease,  by  mistake,  and  other  words  cannot  have  their  proper  effect  unless  it  be  intro- 
duced, such  lease  must  be  construed  as  if  that  word  were  inserted,  although  the  par- 
ticular passage  where  it  ought  to  stand,  conveys  a  sufficiently  distinct  meaning  without 
it.  "White  V.  Eagan,  1  Bay,  B.  247 ;  Wight  v.  Dickson,  1  Dow.  E.  141.  A  sweeping 
clause,  at  the  end  of  a  particular  specification,  will  not  pass  any  property  of  a  different 
nature  from  that  particularly  set  forth.  Smith  v.  Strong,  14  Pick.  E.  128;  Barnard 
V.  Martin,  5  N.  H.  E.  536.  An  instrument  of  demise,  agreed  to  let  for  a  year,  but 
most  of  the  subsequent;  stipulations  were  inapplicable  to  a  tenancy  determinable  by  a 
notice  to  quit ;  it  appeared  on  its  face  to  have  originally  contained  words  creating  a 
tenancy  from  year  to  year,  which  had  been  strUck  out ;  such  words  were  allowed  to 
explain  the  intention  of  the  parties  to  have  been  to  lease  for  a  year  only ;  and  that  the 
terms  inapplicable  to  such  a  tenancy,  must  be  expunged,  or  as  only  applicable  in  case 
the  tenancy  should  continue.  Strickland  u.  Maxwell,  2  Crom.  &  Mees.  539  ;'  4  Tyr. 
346 ;  Hull  V.  Fuller,  7  Verm.  100. 

3  Flint  V.  Brandon,  1  New  R.  73 ;  Syburn  v.  Warrington,  1  Stark.  R.  162 ;  Em- 
erson V.  Murray,  4  N.  H.  E.  171. 
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Even  separate  instruments,  executed  at  the  same  time,  relating  to 
the  same  subject-matter,  may  be  construed,  and  taken  togetber,  as 
different  parts  of  the  same  agreement.^  But  a  written  declaration 
indorsed  on  the  lease,  after  execution  by  the  lessor,  that  he  intended 
to  demise  a  greater  interest  than  the  lease  expresses,  is  inoperative 
to -convey  any  interest.^  Nor  will  any  other  indorsement  made  upon 
an  iustrument  \mder  seal,  after  its  execution,  in  any  manner  control 
or  affect  the  original  deed,  unless  such  indorsement  be  under  seal 
also  ;  for  a  deed  is  incapable  of  discharge,  but  by  an  instrument  of 
as  high  a  nature.^ 

§  165.  As  a  general  rule,  the  unauthorized  alteration  of  an  instru- 
ment, by  one  claiming  a  benefit  under  it,  avoids  it  so  far  as  respects 
any  remedy  by  action  on  it;  and  this,  whether  the  alteration  be 
material,  or  of  a  part  quite  immaterial*  Though  it  is  otherwise 
if  the  alteration  is  made  by  a  stranger,  without  the  consent  of  the 
party .^  The  rule,  however,  has  not  the  same  appHcation,  where  the 
title  to  real  estate  is  in  question ;  for  neither  the  alteration  nor  the 
destruction  of  a  deed,  will  devest  property  which  has  once  become 
vested  hj  a  transfer  of  possession ;  although  the  covenants  contained 
in  such  deed  will  be  thereby  rendered  void.  Yet  where  an  estate 
cannot  have  existence  but  by  deed,  and  the  deed  creating  such  estate 
is  fraudulently  destroyed  by  the  party  possessing  the  estate,  the  deed 
is  void  as  to  any  remedy  in  favor  of  the  fraudulent  party ;  and  the 
estate  which  he  derived  under  it,  is  also  gone.  But,  as  to  an  estate 
which  may  exist  without  deed,  such  as  a  rent,  or  other  incorporeal 
hereditament,  a  fraudulent  alteration  or  cancellation  destroys  the 
deed,  with  the  covenants  contained  in  it,  but  not  the  estate ;  and  as 
a  rent  charge  can  only  be  created  by  deed,  a  fraudulent  alteration 
of  the  deed,  destroys  both  the  deed  and  the  estate.  Where,  how- 
ever, a  rent  was  created  by  indenture,  with  a  counterpart,  each 
being  executed  by  both  parties,  one  being  delivered  to  and  possessed 
by  each,  the  grantee  of  the  rent  altered  his  deed  in  a  material  part ; 


I  Hills  V.  Millar,  3  Paige,  B.  254. 

=>  Russell  V.  Scott,  9  Cow.  R.  279 ;  4  M.  &  S.  30 ;  Williams  v.  Handley,  3  Bibb, 
E.  10. 

8  Goodright  dera.  NichoUs  v.  Mark,  4  M.  &  S.  30. 

'  Pigott's  Case,  11  Co.  B.  26  ;  Masters  v.  Miller,  4  T.  R.  320 ;  Woodworth  v.  Bank 
of  America,  19  Johns.  R.  391. 

6  Rees  V.  Overbaugh,  6  Cow.  R.  746 ;  2  Cow.  R.  72. 
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yet  it  ■was  held,  that  though  a  deed  is  essential  to  a  rent  as  lying  in 
grant,  neither  the  remedy  nor  the  estate  of  the  grantee  was  gone,  for 
although  the  alteration  of  the  grantee's  deed  avoided  that,  yet  both 
deeds  being  originals,  that  was  a  good  deed  in  the  hands  of  the 
grantor  to  support  both  the  contract  and  the  estate.^ 


SECTION  II 

THE  EXECUTION   OF   A  LEASE. 

§  166.  The  execution  of  a  lease  consists  in  its  signature  and  de- 
livery, if  it  be  a  parol  contract ;  or  in  its  seahng  and  delivery,  if  it 
be  by  deed.  When  a  seal  is  required,  it  must,  in  New  York,^  New 
Jersey,^  and  the  New  England  States,*  be  according  to  the  common 
law  form,  which  is  strictly  an  impression  upon  wax,  or  wafer,  or  other 
tenacious  substance,  capable  of  being  impressed  ;^  but  in  practice  the 
seal  of  an  individual  is  usually  a  plain  piece  of  paper,  without  any 
device,  attached  to  the  deed  with  wafer ;  while  the  seal  of  a  cor- 
poration exhibits  some  device  to  give  it  a  distinctive  character. 
A  mere  stamp  on  the  paper,  however,  upon  which  the  instrument  is 
written,  whether  made  by  an  individual  or  a  corporation,  without  the 
use  of  wax  or  wafer,  is  insufficient ;  ^  nor  will  an  ordinary  piece  of 
wax,  without  an  impression  upon  it,  .suffice ;  for  mere  wax,  without  a 
character,  is  no  seal.'^    In  Pennsylvania,  Indiana,  and  Ohio,  a  mere 


1  Lewis  V.  Payn,  8  Cow.  R.  71 ;  Bottom  v.  The  Bp.  of  Carlisle,  2  H.  Bl.  E.  250 ; 
and  see  Davidson  v.  Cooper,  13  M.  &  W.  343. 

^  Warren  v.  Lynch,  5  Johns.  E.  239. 

8  Perrine  v.  Cheeseman,  6  Halst.  E.  174. 

*  4  Kent,  Com.  445. .  , 

6  Beardsley  v.  Knight,  4  Verm.  E.  471.  According  to  Lord  Coke,  a  seal  is  wax 
with  an  impression.    Inst.  169. 

»  Bank  of  Eochester  v.  Grey,  2  HUl,  N.  Y.  E.  227 ;  3  Ibid.  493.  Except  in  New 
York,  where  the  seal  of  a  corporation  or  of  a  public  officer  may  be  stamped  on  the 
paper,  without  wax  or  wafer.  Laws  of  1848,  p.  305.  In  the  case  of  Bass  v.  Bedell, 
5  Duer,  E.  462,  the  learned  judge  expresses  the  opinion  that  an  actual  seal,  stamped 
upon  paper  of  sufficient  tenacity  to  receire  and  retain  the  impression,  is  a  seal  in  the 
technical  sense,  and  within  the  strict  definition  of  the  common  law ;  the  case,  however, 
seems  to  refer  to  the  sealing  of  a  commercial  obligation,  and  not  to  that  of  an  instru- 
ment for  passing  an  estate  in  land. 

'  Perry  v.  Price,  1  Miss.  553 ;  2  BI.  Com.  297. 
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flourish  witli  a  pen,  at  the  end  of  the  name,  a  circle  of  ink,  or  a 
scroll,  is  allowed  in  place  of  a  seal,  when  it  appears  to  have  been  in- 
tended as  such.i  In  Virginia  and  Alabama,  it  must  appear  in  the 
body  of  the  deed,  that  there  was  an  intention  to  substitute  the  scroU 
for  a  seal.^  In  Maryland,  a  scroll  has  always  been  considered  a 
seal,  and  it  need  not  appear,  that  the  party  intended  to  adopt  it.^ 
While  in  South  Carohna,  it  is  good,  unless  the  intention  to  seal  in  a 
more  formal  manner,  can  be  presumed  from  the  face  of  the  instru- 
ment.* Kentucky  has  substituted  a  scroll,  for  a  wax  or  wafer  im- 
pression, by  statute.^  In  all  the  latter  decisions,  much  force  is  given 
to  the  attestation  clause ;  if  by  this  it  appears,  that  the  instrument 
was  designed  to  be  a  sealed  instrument,  and  there  is  any  thing  affixed 
to  it  or  appearing  upon  it,  which  by  law  may  be  regarded  as  a  seal, 
it  will  prima  facie  be  taken  to  be  a  deed ;  and  proof  of  the  party's 
signature  by  the  subscribing  witnesses,  if  there  be  such,  or  in  any 
other  legitimate  mode,  will  be  presumptive  evidence  that  he  sealed 
it.^  As  to  the  number  of  seals  required  to  a  deed,  there  appears  to 
be  no  necessity  for  a  multiplicity  of  them ;  nor  that,  when  executed 
by  several  persons,  each  person  shall  have  a  separate  seal ;  for  sev- 
eral persons  may  bind  themselves  by  one  seal,  if  it  appears  that  the 
seal  affixed,  was  intended  to  be  adopted  as  the  seal  of  each  of  the 
parties.^ 

§  167.  A  deed  takes  effect,  so  as  to  vest  the  estate  or  interest  to 
be  conveyed,  only  from  its  delivery  to  the  party  himself,  or  to  a  third 
person,  authorized  ^to  receive  it.^  If  it  requires  the  approbation  of  a 
third  person  to  render  it  valid,  it  becomes  operative  from  the  time  the 
approval  is  given,  although  it  may  have  been  executed  before.^ 
Almost  any  manifestation  of  the  party's  intention  to  deliver,  if  accom- 
panied by  an  act  importing  the  same,  will  constitute  a  delivery.     If 


1  Alexander  v.  Jameson,  5  Binn.  E.  238;  3  Blackf.  161;  Jones  v.  Logwood,  1 
"Wash.  K.  42. 

2  Austin  V.  Whitlock,  1  Munf.  R.  487 ;  Lee  v.  Adkins,  1  Minor,  187. 
8  Frasher  v.  Everhart,  3  GiU  &  Johns.  E.  234 ;  7  Ibid.  284. 

4  Ealph  V.  Gist,  1  McCord,  E.  267. 
^  Bohanans  v.  Lewis,  3  Monroe,  E.  376. 
«  Supra,  and  see  Ball  !>.,Taylor,  1  C.  &  P.  417. 

1  Mackay  v.  Bloodgood,  9  T.  E.  285 ;  McDiU  v.  McDUl,  1  Dal.  E.  63 ;  2  Dev.  493 ; 
4  T.  E.  313;  1  Blackf.  241. 

8  Jackson  v.  Hill,  5  Wend.  E.  532. 

9  Co.  Lit.  36 ;  Church  v.  Gilman,  15  Wend.  E.  656 ;  1  B.  S.  738. 
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the  date  be  false  or  impossible,  the  dehvery  ascertains  the  time  when 
the  instrument  is  to  take  effect ;  but  it  -will  be  intended  to  be  dehvered 
on  the  day  it  bears  date,  unless  the  contrary  be  proved  ;  ^  notwith- 
standing it  was  not  acknowledged  until  afterwards.^  There  can  be  no 
delivery,  however,  without  an  acceptance,  either  express  or  imphed.^ 
And  the  assent  of  the  grantee  will  be  presumed  only  from  the  bene- 
ficial nature  of  the  transaction.* 


§  168.  It  is  not  essential  to  a  vahd  delivery,  that  the  lessee  be 
present,  and  that  it  be  made  to,  or  accepted  by  him  personally,  at  the 
time ;'  for  his  acceptance  may  be  presumed  from  many  circum- 
tances.^  Thus,  the  registry  of  a  deed,  at  the  request  of  the  grantor, 
for  the  use  of  the  grantee,  and  the  grantee's  subsequent  assent 
thereto,  will  be  equivalent  to  an  actual  delivery  of  the  same.^  But 
the  placing  of  the  deed  on  record,  is  only  prima  facie  evidence  of  its 
delivery ;  ^  and  not  even  that,  if  there  does  not  appear  to  be  some 
assent  on  the  part  of  the  grantee  ;  but  a  subsequent  possession  of  the 
deed,  by  the  grantee,  would  be  evidence  of  delivery  to  him.^  Putting 
a  deed  in  the  post-office,  directed  to  the  grantee,  has  been  held  to  be 
a  sufficient  delivery.^  And  where  a  registered  deed,  purporting  to 
have  been  dehvered,  is  lost,  the  presumption  is,  that  it  was  dehvered  ; 
but  this  presumption  is  rebutted,  if  the  original  deed  is  produced  by 
the  grantor,  or  if  neither  the  grantee,  nor  any  person  on  his  behalf, 
was  present  at  the  attestation.^"    The  non-dehvery  of  a  deed  may  be 


1  1  Vesey,  Jr.  206 ;  2  Bl.  Com.  307  ;  1  Johns.  Cas.  250.  Since  the  Eevised  Stat- 
utes of  New  York,  the  presumption  that  a  deed  was  delivered  on  the  day  it  bears  date, 
does  not  prevail  in  respect  to  deeds  not  acknowledged  or  proved,  and  which  have  no 
subscribing  witness.  And  such  presumption  never  obtains  where  the  deed  is  proved  to 
have  been  in  the  hands  of  the  grantor,  at  a  period  subsequent  to  its  date.  Elsey  v. 
Metcalfe,  1  Denio,  E.  323. 

2  McConnell  v.  Brown,  Litt.  Sel.  Ca.  459.1 

8  Jackson  v.  Richards,  6  Cow.  E.  617  ;  Jackson  v.  Phipps,  12  Johns.  R.  421 ;  Shep. 
Touch.  57. 

*  Jackson  v.  Bodle,  20  Johns.  E.  187  ;  Belden  v.  Carter,  4  Day,  E.  66  ;  Wheelright 
V.  Wheelright,  2  Mass.  E.  447 ;  Maynard  v.  Maynard,  10  Mass.  E.  456. 

6  Hatch  V.  Hatch,  9  Mass.  E.  307. 

«  Hedge  v.  Drew,  12  Pick.  E.  141 ;  Elsey  v.  Metcalf,  1  Denio,  323. 

7  Chess  V.  Chess,  1  Penn.  E.  32 ;  Gilbert  v.  N.  A.  Ins.  Co.  23  Wend.  43. 

8  Maynard  v.  Maynard,  10  Mass.  E.  456  ;  12  Ibid.  456. 

9  McKinney  v.  Ehoads,  5  Watts,  E.  343. 
1°  Powers  V.  Eussell,  13  Pick.  E.  69. 
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shown  by  parol  evidence  ;  ^  and  the  grantee  is  an  admissible  witness 
for  that  purpose.^  But  its  dehvery  cannot  be  proved,  by  showing  the 
declarations  of  the  grantor's  intention  to  dehver  prior  to  its  delivery, 
and  of  the  subsequent  possession  of  the  land  by  the  tenant,  with  the 
assent  of  the  grantor.^ 

§  169.  A  lease  may  also  be  dehvered  as  an  escrow,  which  means  a 
conditional  dehvery  to  a  stranger,  to  be  kept  by  him  until  certain  con- 
ditions are  performed,  and  then  to  be  dehvered  over  to  the  grantee. 
Until  the  condition  is  performed  and  the  deed  delivered,  the  estate 
does  not  pass,  but  remains  in  the  grantor ;  but  when  the  condition  has 
been  performed,  and  the  deed  is  finally  dehvered,  it  wUl  take  effect 
from  the  time  of  its  first  dehvery.*  And  if  it  be  duly  dehvered  in 
the  first  instance,  it  will  operate,  although  the  grantee  afterwards 
suffer  it  to  remain  in  the  custody  of  the  grantor.^  But  there  cannot 
be  a  delivery  to  the  grantee  himself  as  an  escrow,  to  take  effect  upon 
the  performance  of  a  condition  not  expressed  in  the  deed  ;  and  if  so 
delivered,  it  becomes  at  once  absolute  in  law.^  It  wiU  not,  however, 
take  effect  as  an  operative  interest,  although  left  in  the  hands  of  the 
grantee,  if  it  was  only  left  for  the  purpose  of  being  sent  to  a  third 
person  to  remain  in  escrow  J  Neither  can  it  be  dehvered  to  a  third 
person  to  be  kept  during  the  pleasure  of  the  parties,  and  subject  to 
their  further  order ;  such  a  delivery  is  not  an  escrow,  but  a  mere  de- 
posit.^ And  a  deed,  actually  dehvered  by  an  agent,  to  one  for  whom 
it  is  made,  is  no  longer  an  escrow,  though  placed  in  the  hands  of  such 
agent,  under  an  agreement  that  it  should  be  considered  an  escrow.^ 
But  a  deed,  delivered  as  an  escrow,  will  not  take  effect  until  the  con- 
dition is  performed,  except  where  the  operation  of  the  conveyance 
would  be  absolutely  defeated,  unless  the  first  dehvery  should  be  per- 
mitted to  have  effect.^" 


1  Roberts  v.  Jackson,  1  Wend.  R.  478. 

2  Jackson  v.  Richards,  6  Cow.  R.  617. 
8  Hale  V.  Hills,  8  Conn.  R.  39. 

'  Ruggles  u.  Lawson,  13  Johns.  R.  385;  2  Johns.  R.  248;  3  B.  &  C.  317;  6  Mod. 
R.  217;  3  Prest.  Abstr.  104. 

<>  1  Johns.  Ch.  R.  240;  B.  &  C.  671. 
8  Arnold  v.  Patrick,  6  Paige,  R.  310. 
'  Gilbert  v.  N.  A.  Ins.  Co.  supra. 
^  James  v.  Vanderheyden,  2  Paige,  385. 
^  Simonton's  Estate,  4  Watts,  180. 
1"  Jackson  v.  Rowland,  6  Wend.  R.  666. 


CH.  v.]  THE   EXECUTION   OF   A   LEASE.  Ill 

§  170.  The  execution  of  a  lease  by  parol,  is  complete  without  a 
witness ;  but  when  the  lease  is  by  deed,  two  witnesses  are  required, 
for  its  vaUd  execution  in  New  Hampshire,  Vermont,  Rhode  Island, 
Connecticut,  Ohio,  Pennsylvania,  Georgia,  Illinois,  and  Indiana.  In 
Delaware,  Tennessee,  and  South  Carolina,  two  witnesses  are  neces- 
sary where  the  deed  is  to  be  proved  by  witnesses.  But  by  the  com- 
mon law  which  prevails  in  Pennsylvania,  Kentucky,  and  Maryland, 
as  well  as  in  New  York,  no  attesting  witness  is  necessary  to  the 
validity  of  a  deed.^  In  New  York,  proof  of  its  execution,  made  by 
one  witness,  or  its  acknowledgment  before  the  proper  of&cer,  without 
any  witness,  is  sufficient  to  entitle  it  to  be  recorded.^ . 

§  171.  The  statute  laws  of  every  State  in  the  Union  require  that 
aU  conveyances  of  land,  except  certain  chattel  interests,  in  order  to 
secure  the  priority  to  which  they  may  be  entitled,  shall  be  recorded, 
after  being  first  acknowledged  or  proved,  and  with  slight  modifications 
agree  with  the  laws  of  New  York  in  this  respect.^  In  New  York, 
all  conveyances  of  land,  except  leases,  not  exceeding  three  years, 
must  be  recorded  in  the  county  in  which  the  premises  are  situated, 
and  if  not  so  recorded,  are  void  as  against  any  subsequent  incum- 
brancer or  purchaser  of  the  same  premises,  in  good  faith,  and  for  a 
valuable  consideration,  whose  conveyance  shall  be  first  duly  recorded.* 
There  is  nothing,  however,  in  any  of  these  statutes  to  invahdate  a 
lease  as  between  the  parties  themselves,  which  has  not  been  recorded. 
They  were  intended  to  protect  bona  fide  purchasers  of  property 
against  secret  or  fraudulent  conveyances,  but  give  this  protection 
only  to  such  as  record  their  conveyances,  and  thus  warn  others  from 
taking  a  subsequent  conveyance  of  property  which  has  already  been 
conveyed  to  them.*    It  is  also  to  be  observed,  that  although  the 


1  4  Kent,  Com.  449 ;  Wicks  v.  Caulk,  5  Har.  &  Johns. ;  1  S.  &  E.  72 ;  6  Peters, 
124. 

2  1  N.  Y.  E.  S.  731,  §  137.  "Every  grant  of  a  freehold  estate,  shall  he  suhscribed 
and  sealed  by  the  person  from  whom  the  estate  is  intended  to  pass,  &c. ;  and  if  not 
duly  acknowledged  previous  to  its  delivery,  its  execution  and  delivery  shall  be  attested 
by  at  least  one  witness,  or  if  not  so  attested,  it  shall  not  take  effect  as  against  a  subse- 
quent purchaser  or  incumbrancer,  until  so  acknowledged."    i 

8  4  Kent,  Com.  448. 

*  1  E.  S.  762,  §  38.  Except  leases  in  the  counties  of  Albany,  Ulster,  Sullivan, 
Herkimer,  Dutchess,  Columbia,  Delaware,  and  Schenectady,  which  need  not  be  re- 
corded.   Ibid. 

6  Jackson  dem.  Merrick  v.  Post,  9  Cow.  E.  120 ;  10  Johns.  E.  466. 
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record  of  a  deed  is  constructive  notice  of  its  existence  to  all  the 
world,  yet  a  subsequent  grantee  or  lessee,  who  has  recorded  his  lease, 
wUl  not  be  entitled  to  a  preference  over  a  prior  lessee,  if  he  had 
actual  notice  of  the  first  lease,  at  the  time  he  took  his  conveyance ; 
for  actual  notice  of  a  deed  is  equivalent  to  recording  it.^ 


1  Tuttle  V.  Jackson,  6  Wend.  K.  213;  Jackson  v.  Cady,  Ibid.  140;  State  of  Con- 
necticut V.  Bradish,  14  Mass.  R.  296;  4  Greenl.  20;  Tart  ;;.  Crawford,  1  McCord,  E. 
265 ;  West  v.  Randall,  2  Mason,  K.  206 ;  Colby  v.  Kenniston,  4  N.  H.  E.  262 ;  Jack- 
fioa  V.  Winslow,  9  Cow.  E,  3;  Jackson  v.  Phillips,  Ibid.  94-120. 
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CHAPTER    VI. 

OF  EIGHTS  AND  LIABILITIES   GENERALLY  INCIDENT  TO   A 

TENANCY. 

§  172.  Before  proceeding  to  examine  the  particular  rights  and 
liabilities  of  the  respective  parties  to  a  demise,  it  may  be  found 
neither  impertinent  nor  unprofitable  to  consider  some  of  those  obhga-  • 
tions  of  a  general  character,  which  are  necessarily  incident  to  the 
relation  of  landlord  and  tenant,  but  which  do  not  usually  fall  within 
the  scope  of  those  covenants,  which  the  parties  generally  employ  for 
the  purpose  of  defining  their  respective  rights  and  duties.  Upon  the 
making  of  a  lease,  rights  and  liabilities  attach  to  each  of  the  parties, 
not  only  in  respect  to  each  other,  but  also  as  regards  other  persons 
who  are  strangers  to  the  contract.  The  landlord  retains  certain 
rights  over  the  property,  although  he  has  parted  with  his  possession  ; 
while  the  tenant  assumes  obligations  as  soon  as  he  is  clothed  with  that 
character.  By  virtue  of  his  occupation,  a  tenant  may  become  liable 
to  support  and  repair  bridges,  highways,  division-fences,  and  party- 
walls  ;  to  make  good  any  damage  that  may  be  occasioned  by  his 
neglect  to  keep  the  premises  in  a  safe  condition,  or  to  use  them  in  a 
reasonable  and  prudent  manner.  His  possessory  interest  will  enable 
him  to  defend  himself  against  all  trespassers  upon  his  premises,  as 
well  as  against  a  disturbance,  nuisance,  or  other  ofiensive  erection 
so  near  his  dwelling  as  to  render  it  useless  or  unfit  for  habitation.  If 
there  are  ways,  commons,  fisheries,  or  other  privileges  or  easements 
attached  to  the  estate,  they  must  be  used  in  such  a  reasonable 
manner  as  not  to  infringe  upon  the  rights  of  others,  who  are  equally 
entitled  to  the  enjoyment  of  them  with  himself.  And  supposing  him 
to  have  a  right  to  remove  buildings,  or  to  mine  and  dig  the  soU,  he 
is  not  to  do  so  without  considering  what  effect  such  operations  wiU 
produce  upon  the  adjoining  house  or  land.  We  propose  cursorily  to 
examine  each  of  thes  3  rights  and  duties  in  their  order. 
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SECTION   I. 

ON   THE   PART    OF    THE    LANDLORD. 

§  173.  After  the  paaking  of  a  contract  of  lease,  the  right  of 
possession,  in  legal  contemplation  remains  in  the  lessor  until  the 
contract  is  consummated  by  the  entry  of  the  lessee.  When  the  tenant 
enters,  the  right  of  possession  is  changed,  so  as  to  enable  him  to 
bring  an  action  of  ejectment,  or  for  injuries  to  his  possession.  The 
landlord's  rights  after  that  period,  are  confined  to  the  protection  of 
his  reversionary  interest  merely,  that  is  to  the  maintenance  of  actions 
for  such  injuries  as  would  in  the  ordinary  course  of  things,  continue 
to  affect  the  reversionary  interest  after  the  determination  of  the  lease, 
whether  the  injury  be  committed  by  the  tenant  or  a  stranger,  and 
whether  the  term  has  expired  or  not.^  Of  such  are  actions  for 
breaking  the  windows  of  a  house  ;  or  against  one  who  stops  up  a 
rivulet,  whereby  the  timber  on  the  estate  becomes  rotten.^  The 
injury  however  must  be  of  such  a  character  as  permanently  affects 
the  inheritance  ;  ^  a  mere  disturbance,  if  not  of  a  continuous  nature, 
even  though  done  in  the  assertion  of  a  right,  will  not  entitle  the 
reversioner  to  an  action.*  But  if  any  one  interferes  with  his  tenants 
so  far  as  to  disturb  their  enjoyment,  and  thereby  causes  a  loss  of  rent 
or  other  damage,^  he  may  have  an  action;  and  if  the  disturbance  is 
continued,  he  may,  from  time  to  time,  bring  a  fresh  action.®  If  a 
stranger  enters  upon  the  premises  and  cuts  down  trees,  the  landlord, 
immediately  upon  the  severance,  acquires  such  a  right  of  possession 
■as  will  enable  him  to  recover  them  in  an  action  of  trover.^     He  may 


1 -Starr  v.  Jackson,  11  Mass.  K.  519;  Jackson  v.  Pesked,  1  M.  &  S.  234;  Burr. 
2141  ;  Alston  ;;.  Scales,  9  Bing.  3 ;  4  B.  &  A.  72  ;  Bower  v.  Hill,  1  Bingh.  N.  C.  ,555 ; 
Little  V.  Pallister,  3  GreenL  6. 

'^  Bedingfoi-d  v.  Onslow,  3  Lev.  209;  Ray  v.  Ayers,  5  Duer,  R.  494. 

a  Queen's  College,  Oxford,  v.  Hallett,  14  East,  R.  489. 

«  Baxter  v.  Taylor,  4  Barn.  &  Aid.  72. 

6  Aldridge  i\  Stuyvesant,  1  Hall,  R.  214- 

6  Sliadwel  V.  Hutchinson,  2  B.  &  Ad.  97. 

7  Bewick  u.  Whitfield,  3  P.  Wms.  267 ;  Beriy  v.  Head,  Palm.  327  ;  s.  c.  Cro.  Car. 
242. 
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not,  however,  bring  an  action  of  trespass  for  an  injury  to  the  land 
■while  there  is  a  tenant  for  years  lawfully  in  possession  ;  ^  for  the 
ground  of  such  an  action  is  injury  to  the  immediate  possession,  and 
the  plaintiff  must  be,  in  either  the  actual  or  constructive  possession 
when  the  trespass  is  committed. 

§  174.  The  landlord  generally  retains  the  right  to  go  upon  the 
premises  peaceably,  for  the  purpose  of  examining  what  waste  or 
injury  has  been  committed  by  the  tenant  or  other  person,  first  giving 
notice,  of  his  intention ;  he  may  also  use  all  wai/s  appurtenant 
thereto,  demand  rent,  make  such  repairs  as  are  necessary  to  prevent 
the  waste  of  the  premises,  or  remove  an  obstruction.^  But  where  the 
rent  is  payable  in  hay  or  other  produce,  to  be  delivered  from  the 
farm  to  the  landlord,  he  is  not  entitled  to  go  upon  the  land  and  take 
the  hay,  until  it  is  delivered  to  him  by  the  tenant,  or  severed  and 
set  apart  for  his  use.^  If  the  tenant  should  acquiesce  in  any  wrong- 
ful act  of  a  stranger,  it  will  not  bind  the  landlord  when  he  regains 
possession  ;  as  if  he  suffer  windows  newly  opened  by  his  neighbor,  to 
remain  unobstructed  for  more  than  twenty  years,  and  so  become 
ancient  lights,  the  landlord,  at  the  expiration  of  the  term,  wiU  not  be 
bound  thereby,  but  may  shut  up  the  lights,  or  treat  them  as  if  they 
had  been  newly  opened.* 

§  175.  The  landlord's  liabilities,  in  respect  of  possession,  are  in 
general  suspended  as  soon  as  the  tenant  commences  his  occupation ; 
if,  therefore,  a  stranger  be  injured  by  the  ruinous  state  of  the  prem- 
ises, or  if  the  fences  are  suffered  to  faU.  into  decay,  whereby  a  stran- 
ger's cattle  stray,  and  are  injured  or  lost,  the  landlord  is  in  neither 


1  Campbell  v.  Arnold,  1  Johns.  E.  51 1  ;  Tobey  v.  Webster,  3  Ibid.  408  ;  Catlin  v. 
Heyder,  1  Ver.  R.  375.  The  technical  action  of  trespass,  is  here  intended,  in  contra- 
distinction to  the  actions  of  tresp!^ss  on  the  case  before  referred  to. 

2  Proud  u.  Hollis,  1  B.  &  C.  8 ;  Perley  v.  Watts,  7  Mees.  &  Wels.  601 ;  7  Pick. 
K.  76.  The  doctrine  p{  the  text,  however,  seems  to  have  been  questioned  in  England, 
where  it  has  been  held  that  an  immediate  lessee  may  recover,  as  special  damages, 
from  an  under-lessee  who  holds  under  similar  covenants,  the  costs  of  defending  an 
action,  as  well  as  the  damages  under  it,  brought  by  the  original  lessor  for  want  of 
repairs ;  because,  during  the  term  of  the  under-lessee,  he  could  not  have  entered  for 
the  purpose  of  repairing  without  making  himself  a  trespasser.  Neale  v.  Wyllie,  5  D. 
&  R.  442  ;  3  B.  &  C.  533;  3  C.  &  P.  557;  6  Ibid.  195. 

s  Dockham  v.  Parker,  9  Greenl.  E.  137. 

*  Jesse  V.  Giflford,  Burr.  214;  Daniel  v.  North,  11  East,  372.  As  to  ancient  rights, 
see  post,  §  239. 
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case  answerable.^  But  it  is  otherwise  if  lie  has  undertaken  to  keep 
the  premises  in  repair,  and  the  injury  was  occasioned  hy  his  neglect 
to  make  the  necessary  repairs,^  or  by  the  negligence  of  the  workmen 
whom  he  had  employed  to  make  such  repairs.^  Nor  is  he  answerable 
to  third  persons  for  a  nuisance  erected  on  the  premises  by  a  tenant ; 
but  if  he  renews  the  lease,  or  grants  another  lease  with  the  nuisance 
upon  it,  he  becomes  liable  to  an  action  after  such  renewal,  for  he 
ought  not  to  have  let  the  land  with  a  nuisance  on  it.* 


SECTION  II. 

ON   THE   PART   OF   THE   TENANT. 

§  176.  We  have  seen  that  the  rights,  as  well  as  the  liabilities  of  a 
tenant  for  life  attach  upon  the  execution  and  dehvery  of  the  lease  ; 
but,  in  the  case  of  a  lease  for  years,  they  commence  upon  the  making 
of  the  contract.  Before  the  tenant  enters  into  possession,  he  acquires 
a  vested  interest  La  the  term,  whether  the  lease  is  to  commence  at 
once  or  on  a  future  day.^  This  interest  is  assignable,  and,  ia  case  of 
the  death  of  the  lessee  before  taking  possession,  will  pass  to  his  execu- 
tors or  administrators.  If,  however,  a  person  entitled  to  an  estate  for 
years,  to  commence  in  futuro,  once  enters,  and  is  put  out  of  posses- 
sion, he  cannot  afterwards  assign  his  term  to  a  stranger ;  for,  by  his 
entry,  the  estate  for  years  became  actually  executed,  and  being  after 
that  defeated  by  the  entry  of  a  stranger,  the  lessee  has  only  a  right 
of  entry  left  in  him,  which  the  policy  of  the  law  wUl  not  suffer  him  to 
transfer,  because  it  is  a  mere  right  of  action.^     The  tenant's  right  of 


1  Cheeth.im  v.  Hampson,  4  T.  H.  318. 

2  Payne  v.  Rogers,  2  H.  Black.  350. 
^  Leslie  v.  Pounds,  4  Taunt.  949. 

*  The  King  v.  Pedley,  1  Ad.  &  El.  827.  This  case  seems  to  have  gone  further  than 
the  statement  in  the  text,  and  seems  to  indicate  that  if  the  owner  of  land  erect  a  build- 
ing, of  which  the  occupation  is  likely  to  prove  a  nuisance,  or  of  a  nature  to  require  par- 
ticular care  to  prevent  the  occupation  from  becoming  a  nuisance,  and  leases,  and  the 
nuisance  afterwards  occurs  from  want  of  care,  or  otherwise,  on  the  part  of  the  tenant, 
the  landlord  is  responsible.  This  case  is  severely  criticized  by  Cresswell,  J.,  in  Kich  v. 
Basterfield,  1 1  London  Jurist,  696. 

^  "Whitney  v.  Allaire,  1  Comst.  R.  305. 

6  Cro.  Eliz.  15 ;  5  Eep.  124,  a;  2  Roll.  Abr.  850.    In  Delaware,  an  incoming  tenant 
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possession  becomes  complete  on  the  day  fixed  by  the  agreement,  for 
the  commencement  of  the  term ;  and  when  that  day  arrives  he  may, 
if  necessary,  maintain  an  action  of  ejectment  against  either  the  land- 
lord, or  a  stranger  who  wrongfully  withholds  the  possession.^  His 
term  of  years  is  also  liable  to  be  sold  under  an  execution  against  him, 
like  any  other  chattel ;  although  the  judgment  is  not  a  lien  upon  it, 
either  at  common  law,  or  by  statute.^  He  may  also  underlet,  unless 
he  is  restrained  by  the  terms  of  his  lease  from  doing  so.^  He  be- 
comes responsible  for  all  his  covenants  in  the  lease  from  the  time  the 
term  commences,  although  he  refuses  to  take  possession  of  the  prop- 
erty.* And  if  another  person  enters  into  the  possession  of  the  de- 
mised premises,  by  the  tenant's  consent,  he  will  be  considered,  in 
respect  of  the  landlord's  rights,  as  substituted  in  the  tenant's  place, 
although  he  may  disclaim  all  privity  with  the  tenant.'' 

§  177.  If  the  landlord  refuses  to  give  the  lessee  possession,  pur- 
suant to  the  agreement,  he  renders  himself  hable,  not  only  to  an  action 
of  ejectment,  but  also,  for  any  damages  which  the  lessee  may  have 
sustained,  by  the  wrongful  withholding  of  possession ;  and  the  meas- 
ure of  damages  in  such  a  case  is  said  to  be  the  difference  between  the 
rent  reserved  in  the  lease,  and  the  yearly  value  of  the  premises  to  the 
lessee.^  If  he  cannot  put  the  lessee  into  possession  of  all  the  land  he 
contracted  to  give  him,  the  latter  is  under  no  obligation  to  accept 
part,  and  will  be  justified  in  abandoning  the  premises.^  And 
though  the  lease  is  deUvered  after  signing,  to  the  party  interested, 
with  a  stipulation  that  such  delivery  shall  be  subject  to  the  landlord's 
being  satisfied  with  the  reference  given  him  by  the  tenant ;  it  is  a 
proper  question  for  a  jury,  in  an  action  for  the  non-performance  of  the 
agreement,  whether,  inquiry  having  been  made,  the  answer  given  by 
the  party  referred  to  was  such  as  reasonably  satisfied  the  condition ; 


is  held  to  be  entitled  from  custom  and  necessity,  to  enter  before  his  term  commences, 
and  fill  the  ice-house  on  the  premises.     State  v.  M'Clay,  1  Harring.  520. 

1  Trull  V.  Granger,  4  Selden,  E.  115. 

2  Ex  parte  Wilson,  7  Hill  (N.  Y.),  K.  150 ;  7  Wend.  466 ;  17  Ibid.  674;  20  Ibid. 
416. 

^  Jackson  v.  Harrison,  17  Johns.  R.  66. 

«  Ballasis  v.  Burbriche,  Ld.  Ray.  17 ;  Holt,  199  ;  Doug.  461. 

6  Howard  v.  Ellis,  4  Sandf.  R.  369. 

^  Trull  V.  Granger,  supra. 

'  Hay  V.  Cumberland,  25  Barb.  R.  594. 
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the  landlord  having  declared  it  was  not  satisfactory  to  him,  and  hav- 
ing on  that  ground  refused  to  let  the  tenant  into  possession.  And  in 
such  an  action  the  plauitiff  may  give  evidence  of  any  particular  loss 
sustained  by  the  breach  of  the  agreement,  if  he  has  made  a  sufficient 
averment  of  loss  in  his  declaration.^ 

§  178.  On  taking  possession,  the  tenant  is  at  once  invested  with 
all  the  rights  incident  to  possession,  and  is  entitled  to  the  use  of  aU 
the  privileges  and  easements  appurtenant  to  the  tenement,  and  to 
take  such  reasonable  estovers  and  emblements  as  are  attached  to  the 
estate,  unless  restrained  by  special  agreement.  He  may  maintain  an 
action  against  any  person  who  disturbs  his  possession,  or  trespasses 
upon  the  premises,  though  it  be  the  landlord  himself,  who  has,  in 
general,  no  right  to  enter  and  repair,  imless  there  be  a  stipulation 
to  that  effect,  or  the  repairs  are  necessary  to  prevent  waste.^  If  a 
stranger  enters  and  commits  waste,  the  tenant  will  still  be  liable  to  an 
action  for  that  waste  by  his  landlord,  and  wiU  be  left  to  his  remedy 
over  against  the  stranger.^  And  even  after  his  term  has  expired,  he 
may  stiU  recover  damages  for  an  injury  sustained  during  its  continu- 
ance.* As  occupant,  he  is  prima  facie  liable  to  answer  for  any 
neglect  in  the  repair  of  highways,  fences,  or  party-walls ;  it  being 
generally  sufficient,  except  where  the  statutes  have  otherwise  pro- 
vided, to  charge  a  man  for  such  repairs  by  the  name  of  occupant.^ 
He  is  also  liable  for  all  injuries  produced  by  a  nuisance  kept  upon  the 
premises,  or  by  an  obstruction  of  the  highway  adjacent  to  them.^ 
Also  for  not  properly  covering  an  old  shaft  of  a  mine,  whereby  the 
plaintiff's  horse  fell  down  and  was  killed;''  for  not  properly  covering 
a  coal-hole,  or  cellar  entrance,  sewer,  or  railing  of  an  area  opening 


1  Ward  ^.  Smith,  11  Price,  E.  19;  Coe  v.  Clay,  3  Moore  &  Pay.  57;  5  Bingh. 
448. 

2  Leader  v.  Noxon,  3  Wils.  E.  461 ;  3  Lev.  209 ;  2  Black.  E.  924 ;  2  B.  &  Ad.  97 ; 
Barker  v.  Barker,  3  C.  &  P.  5.^7. 

8  Cook  V.  The  Champlain  Tr.  Co.  1  Denio,  91. 

*  2  EoU.  Abr.  551 ;  Symonds  v.  Seabourne,  Cro.  Car.  325  ;  3  Lev.  209 ;  Holt,  N. 
P.  C.  543. 

6  Eegina  o.  Bucknall,  Ld.  Eaym.  792 ;  Eider  u.  Smith,  3  Term  E.  766 ;  4  Ibid. 
318.  The  occupant,  not  the  owner  of  land,  is  bound  to  repair  drains  and  sewers; 
hence,  in  a  suit  by  an  adjoining  owner,  for  non-repair  thereof,  the  declaration  must 
allege  occupation  by  the  defendant.     Eussel  v.  Sheaton,  3  Ad.  &  El.  {n.  s.)  449. 

6  Marriott  v.  Stanley,  1  Scott,  N.  E.  392 ;  s.  c.  I  M.  &  G.  568. 

'  Lybray  v.  White,  1  M.  &  W.  435. 
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into  the  Mghway,  or  the  like ; '  and  that  the  premises  were  in  the 
same  condition  before  the  defendant  came  into  possession  of  them  is 
no  defence.^  For  the  rule  is  general  that  where  a  man  is  in  posses- 
sion of  fixed  property,  he  must  take  care  that  the  property  is  so 
managed  that  other  persons  are  not  injured ;  and  that  whether  the 
property  is  managed  by  his  own  immediate  servants,  or  contractors 
with  them,  or  their  servants.^ 

§  179.  He  must  also  be  careful  to  preserve  the  boundaries  of  the 
land  demised  to  him  ;  for  if  he  permits  them  to  be  destroyed,  so  that 
the  lessor's  premises  cannot  be  distinguished  from  his  own,  he  must 
either  restore  the  land  specifically,  or  give  him  other  land  of  equal 
value.  And  this  obligation  extends  to  cases  where  there  are  several 
lessees.*  He  is  bound  to  the  performance  of  aU  such  duties  as  the 
ordinances  of  any  city  or  town  may  from  time  to  time  impose  upon 
him,  by  virtue  of  his  residence  within  the  bounds  of  such  incorpora- 
tion.^ He  must  at  the  same  time  respect  the  rights  of  his  co-tenant, 
and  will  render  himself  liable  to  an  action  for  obstructing  him  in  the 
use  of  the  premises.^ 


1  2  H.  Black.  349 ;  4  Taunt.  649  ;  5  B.  &  C.  559. 

^  Coupland  v.  Hardingham,  3  Camp.  E.  398. 

"  Laughter  v.  Pointer,  5  B.  &  Cr.  552 ;  Quarman  v.  Burnet,  6  M.  &  Wels.  499. 

*  Attorney-General  v.  Fullerton,  2  Ves.  &  B.  263;   Willis  v.  Parkinson,  1  Swanst. 
49. 

^  Eex  0.  St.  Lukes,  Burr.  1053  ;   Milwood   u.   Coffin,  Black.  K.  1320 ;   3  B.  & 
A.  21. 

^  In  a  case  arising  in  the  city  of  New  York,  the  first  story,  with  the  basement  and 
under  cellar  of  a  four-story  store  was  leased  to  the  plaintiffs,  and  the  three  upper  stories 
to  the  defendant,  at  the  same  time,  each  with  the  appurtenances.  The  entrance  to  the 
upper  stories  was  in  front,  over  a  short  entry  leading  to  a  staircase.  This  entry  was 
separated  from  the  residue  of  the  first  floor  by  three  folding-doors,  with  bolts  to  fasten 
on  either  side.  There  was  a  hatchway  in  the  floor  of  the  same  entry,  leading  to  the 
basement  and  cellar,  over  which  hatch  a  tackle  and  fall  were  placed,  to  raise  and  lower 
goods,  the  wheel  of  which  was  in  the  attic,  and  was  worked  by  ropes  passing  down 
through  the  respective  floors.  The  keeping  of  the  folding-doors  open  in  business  hours 
was  a  great  advantage  to  the  occupant  of  the  first  floor.  The  opening  of  the  hatch  in 
that  floor  obstructed  the  passage  to  the  upper  stories,  unless  persons  passed  through 
the  folding-doors.  In  a  contest  as  to  the  rights  of  the  respective  parties,  the  Superior 
Court  of  the  city  of  New  York  held,  that  the  tenant  of  the  first  and  under  stories  had 
the  right  to  use  the  hatchway  in  the  entry,  and  the  tackle  and  fall  for  depositing  the 
goods  in  the  basement  and  cellar  and  elevating  them  therefrom,  making  use  of  them 
in  good  faith,  and  not  keeping  the  hatch  open  unnecessarily;  that  the  tenant  of  the 
first  floor  had  the  right  to  keep  the  folding-doors  open  during  business  hours  in  the 
daytime,  free  from  the  control  of  the  tenants  of  the  lofts,  and  that  each  had  the  right 
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§  180.  The  tenant  must  also  regard  the  interest  of  Ms  landlord  in 
respect  to  his  right  of  possession,  and  give  due  notice  of  any  attempt 
made  to  dispossess  him.  The  Kevised  Statutes  of  New  York,  in 
order  to  secure  the  landlord  against  collusion  between  his  tenant  and 
third  persons,  and  thereby  prevent  any  change  of  possession  to  the 
prejudice  of  the  landlord,  oblige  every  tenant  to  whom  a  declaration 
in  ejectment,  or  any  other  process,  proceeding,  or  notice  of  any  pro- 
ceeding, to  recover  the  land  occupied  by  him,  or  the  possession 
thereof,  shall  be  delivered,  forthwith  to  give  notice  thereof  to  his 
landlord,  under  the  penalty  of  forfeiting  three  years'  rent  of  the 
premises  so  occupied  by  him,  which  may  be  sued  for  and  recovered 
by  the  landlord,  or  person  of  whom  such  tenant  holds. ^  And  the 
attornment  of  a  tenant  to  a  stranger  is  absolutely  void,  and  will  not 
in  anywise  affect  the  possession  of  his  landlord,  tinless  it  be  made,  — 
1.  With  the  consent  of  the  landlord;  2.  Pursuant  to  or  in  conse- 
quence of  a  judgment  at  law,  or  the  order  of  a  court  of  equity  ;  or, 
3.  To  a  mortgagee  after  the  mortgage  has  become  forfeited.^ 

§  181.  At  common  law,  any  person,  in  case  of  actual  necessity  and 
to  prevent  the  spreading  of  a  fire,  might  prostrate  a  building  in  a 
block  or  street,  without  being  responsible  in  trespass  or  otherwise ; 
and  the  sufferer  had  no  legal  redress  for  any  injury  he  might  have 
sustained,  against  the  individual  who  did  the  act.^     But  it  was  the  in- 


to close  and  fasten  them  at  night ;  and  that  the  tenant  of  the  lofts  might  pass  in  and 
out  through  the  folding-doors,  when  the  hatchway  was  in  use  by  the  tenant  of  the  first 
floor.     Browning  &  Hull  v.  Dalesme,  3  Sandf.  R.  13,  per  Oakley,  J. 

1  1  R.  S.  748,  ^  27.  Under  this  statute  it  has  been  held  by  the  Court  of  Appeals  in 
New  York,  that  a  landlord,  or  other  person,  who  is  entitled  by  statute  to  be  substituted 
in  the  place  of  or  joined  with  the  defendant  in  an  action  of  ejectment,  who,  without 
causing  himself  to  be  made  «■  party,  defends  such  suit  unsuccessfully,  in  the  name  of 
the  original  defendant,  will  be  ordered  to  pay  the  costs  of  the  plaintiff,  on  motion,  after 
execution  against  the  defendant  on  the  record  has  been  returned  unsatisfied.  The 
Farmers'  Loan,  &c.  v.  Kursch,  1  Selden,  R.  558. 

''  Ibid.  744,  4  3.  "  Wherever  the  relation  of  landlord  and  tenant  shall  have  existed 
between  any  persons,  the  possession  of  the  tenant  shall  be  deemed  the  possession  of 
the  landlord,  until  the  expiration  of  twenty  years  from  the  termination  of  the  tenancy; 
or,  where  there  has  been  no  written  lease,  until  the  expiration  of  twenty  years  from  the 
time  of  the  last  payment  of  rent;  notwithstanding  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his  landlord.  But  such  pre- 
sumption shall  not  be  made  after  the  periods  herein  limited."    2  R.  S.  294,  §  13. 

"  Respublica  v.  Sparhawk,  1  Dall.  R.  357;  12  Co.  13-65;  2  Kent,  Com.  338; 
"White  V.  City  Council,  2  Hill,  S.  C.  E.  571. 
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jured  party,  In  case  Ms  property  was  taken  and  destroyed  under  ttose 
circumstances,  -who  was  entitled  to  full  compensation  from  the  public.^ 
The  Constitution  of  the  United  States  affirms  the  common-law  prin- 
ciple, and  provides  that  private  property  shall  in  no  case  be  taken  for 
pubhc  uses,  without  just  compensation  being  made.^  Not  only  are 
the  rights  of  the  owner  of  the  building  protected,  but  the  principle 
extends  to  the  protection  of  the  tenant's  interest  also ;  who  is  entitled 
to  recover  damages  from  the  public  treasury,  not  only  for  his  interest 
in  the  building,  but  also  for  the  merchandise,  or  other  personal  prop- 
erty belonging  to  him,  which  was  in,  and  destroyed  with  the  building. 
This  was  decided  in  a  case  arising  out  of  the  great  fire  which  occur- 
red in  the  city  of  New  York,  in  December,  1835  ;  where  the  court 
fully  recognized  the  principle,  that  in  case  of  necessity,  and  to  pre- 
vent the  spread  of  a  fire,  the  ravages  of  a  pestilence,  or  any  other 
great  public  calamity,  the  private  property  of  an  individual  may  be 
taken  and  destroyed  for  the  good  of  the  many,  without  subjecting 
those,  whose  duty  it  is  to  protect  the  public  interests,  to  any  personal 
liability  for  the  damage  which  the  owner  thereby  sustains ;  but  that 
in  all  such  cases,  as  well  as  in  the  event  of  a  builduig  beiag  destroyed 
by  a  mob  ;  the  public  or  the  corporation  of  the  city  within  whose 
bounds  such  destruction  happens,  are  hable  to  make  good  all  damages 
which  either  landlord  or  tenant  may  suffer  thereby.^  It  was  admit- 
ted, however,  in  the  same'  case,  that  no  damages  are  recoverable 
if  the  building,  or  the  property  therein,  would  have  been  inevitably 
destroyed  by  the  flames,  if  it  had  not  been  pulled  down,  or  if  it  was 
on  fire  and  beyond  the  hope  of  extinguishment,  when  the  order  of  the 
magistrate  was  given. 

§  182.  As  third  persons  are  liable  to  both  landlord  and  tenant  for 
injuries  committed  by  themselves,  so,  on  the  other  hand,  both  landlord 
and  tenant  may  respectively  become  liable  to  such  third  persons ;  for 
where  a  landlord  has  made  himself  liable  to  repair  the  premises,  and 
a  stranger  is  injured  by  his  neglect,  he  wiU  be  hable  to  a  special 
action  on  the  case.*  But  where  it  is  the  business  of  the  county  or 
parish  to  repair,  neither  landlord  nor  tenant  wiU  be  liable.^     If  a 

1  Per  Buller,  J.,  in  Governor,  &c.  v.  Meredith,  4  Term  E.  797. 

2  Const.  U.  S.  art.  5  of  Amend. 

»  The  Mayor,  &c.  of  New  York  v.  Lord,  17  Wend.  R.  285. 
*  Payne  v.  Eogers,  2  H.  Black.  350. 

s  Eussell  V.  Men  of  Devon,  2  Term  R.  671.    Either  one  or  the  other,  according  to 

11 
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stranger,  whose  goods  haye  been  or  are  about  to  be  distrained  upon 
the  tenant's  premises,  in  order  to  redeem  them,  is  obliged  to  pay  the 
rent,  he  may  recover  it  again  from  the  tenant,  as  for  money  paid  to 
his  use.i  And  the  same  rule  applies  where  the  goods  of  a  lodger, 
or  under-tenant,  have  been  so  taken.^  But  an  under-tenant,  whose 
goods  have  been  sold  under  a  distress  by  the  original  landlord,  for 
rent  due  from  his  immediate  tenant,  cannot  maintain  an  action  for 
money  paid  to  the  use  of  the  latter,  because  the  money  never  was 
the  under-tenant's ;  for  on  the  sale  under  the  distress,  the  money  paid 
by  the  purchaser,  immediately  vested  in  the  original  landlord.^ 


SECTION  III. 

DIVISION   FENCES   AND   PAETT-WALLS. 

§  183.  We  have  observed,  that  the  tenant,  by  virtue  of  his  occu- 
pation, is  generally  liable  to  third  persons,  for  the  consequences  of  a 
neglect  to  keep  up  the  repairs  of  division  fences,  party-walls,  and 
highways  ;  his  habihty  in  this  respect  being  coextensive  with  that  of 
the  landlord.*  At  common  law,  jio  person  was  bo\md  to  fence  his 
land  against  the  cattle  of  another ;  and  for  any  trespass  they  might 
commit,  he  was  answerable,  whether  they  entered  from  his  own  close, 
the  close  of  a  third  person,  or  from  the  highway.^  The  owner  of 
cattle  was  always  bound,  at  his  peril,  to  restrain  them  from  trespass- 
ing upon  the  lands  of  his  neighbor,  although  the  lands  were  unfenced  ; 
and  if  he  neglected  to  do  so,  he  was  not  only  precluded  from  recover- 
ing damages  from  any  injury  they  might  sustain  by  going  upon  such 
lands,  but  was  himself  liable  to  make  compensation  for  the  trespass 
committed  by  his  cattle.^    Fences,  it  was  said,  were  designed  to  keep 


circumstances,  may  be  liable  for  a  variety  of  wrongful  acts,  which  the  reader  may  find 
enumerated  in  sections  775,  776,  &c. 

1  Sapsford  v.  Pletcher,  4  Term  K.  511. 

2  Exall  V.  Partridge,  8  Term  E.  308. 
"  Moore  v.  Pyrke,  11  East,  52. 

*  Taylor  v.  Whitehead,  2  Doug.  E.  745. 
6  Stafford  v.  IngersoU,  3  Hill,  N.  Y.  K.  38. 

6  HoUaday  v.  Marsh,  3  Wend.  E.  142 ;  Little  v.  Lathrop,  5  Greenl.  E.  356 ;  Brush 

V.  Brainard,  1  Cow.  E.  78 ;  Clark  v.  Brown,  18  Wend.  E.  221.     This  subject  has  been 

.  fully  considered  in  a  case  arising  in  Massachusetts,  in  which  Mr.  Chief  Justice  Parsons 
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one*s  own  cattle  at  home,  and  not  to  guard  against  tte  intrusion  of 
those  belonging  to  other  people. 

§  184.  By  the  statutes  of  New  York,  the  liability  to  maintain  exist- 
ing fences  has  been  regulated  as  between  the  proprietors  of  adjoining 
closes  ;  and,  unless  one  of  the  owners  chooses  to  let  his  lands  lie  open, 
each  party  is  bound  to  make  and  maintain  one  half  of  the  division 
fence,  and  the  party,  in  default,  has  no  remedy  for  a  trespass  com- 
mitted by  the  cattle  of  the  other.  When  the  party  who  suffers  by  a 
trespass  is  not  in  fault,  the  same  statute  affords  him  a  remedy,  by 
calling  in  the  fence-viewers  to  appraise  the  ordinary  damages,  that 
may  accrue  to  his  lands,  crops,  fruit  trees,  shrubbery,  and  fixtures, 
connected  with  the  land.-'  This  remedy  applies  only  to  adjoiniag 
owners ;  and  does  not  extend  to  injuries  sustained  by  the  death  of 
cattle,  caused  by  eating  unripe  corn  in  the  field  of  the  party  who  is  in 
default,  for  not  keeping  up  his  fence  ;  nor  is  it  intended  to  take  away 
any  previously  existing  common-law  remedy,  for  such  damages  as  may 
have  been  sustained 'by  the  neghgence  or  misconduct  of  a  neighbor.^ 
If  disputes  about  the  proportions  of  fence  to  be  made  by  each  arise, 
they  must  be  settled  by  the  fence-viewers  of  the  place  in  which  the 
lands  are  situated ;  and,  then,  if  either  party  continues  to  neglect  his 
proportion  of  the  fence,  after  a  month's  notice  to  repair,  the  other 
party  may  make  the  fence  at  the  expense  of  the  party  neglecting. 
The  effect  of  the  statute  requiruig  each  of  the  owners  of  adjoining 
lands  to  maintain  his  proportion  of  the  partition  fence,  after  it  has 
been  divided,  is,  to  protect  each  from  habUity  for  any  trespass  com- 
mitted upon  the  lands  of  the  other,  by  reason  of  any  defect  in  that  part 


laid  down  the  law  with  great  ability  and  precision.  After  stating  the  principle  just 
mentioned,  and  that  it  might  be  otherwise  by  force  of  prescription,  where  such  pre- 
scription exists,  he  adds  :  "  If  bound  by  prescription  to  fence  his  close,  he  was  not 
bound  to  fence  it  against  any  cattle  but  sUch  as  were  rightfully  in  the  adjoining  close. 
If  not  bound  at  common  law  to  fence  his  land,  he  was,  nevertheless,  bound  to  keep  his 
cattle  on  his  own  ground,  and  prevent  thein  from  escaping.  The  legal  obligation 
of  the  tenants  of  adjoining  lands  to  make  and  maintain  partition  fences,  where  no  pre- 
scription exists,  and  no  agreement  has  been  made,  rests  entirely  on  statutory  provisions,, 
and  trespass  will  lie  against  the  owner  of  cattle  entering  on  the  grounds  of  another, 
though  there  be  no  fence  to  obstruct  them,  unless  he  can  protect  himself  by  statute, 
prescription,  or  agreement."  Bust  v.  Low,  6  Mass.  R.  90;  Little  v,  Lathrop,  5  Greenl. 
K.  356. 

1  1  R.  S.  354,  5  37,  amended  by  law  1838,  p.  253. 

2  Stafford  v.  IngersoU,  supra. 
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of  the  fence,  wiuch  the  other  was  bound  to  keep  up.  If  the  cattle  of 
the  party  whose  portion  of  the  fence  is  defective,  trespass  upon  his 
neighbor  in  consequence  thereof,  the  latter  may  have  his  damages 
appraised  under  the  statute,  instead  of  resorting  to  the  action  of  tres- 
pass. But  he  is  not  bound  to  adopt  this  course,  and  may,  if  he  pre- 
fers, still  have  his  common-law  remedy.^ 

§  185.  Unless  the  fence  has  been  divided  by  an  executed  agreement 
of  the  parties,  by  a  decision  of  the  fence-viewers,  or  by  prescription 
(that  is,  by  at  least  twenty  years'  usage);  neither  party  is  obliged  to 
make  any  particular  part  of  it.  It  is  a  joint  obligation,  by  which  each 
is  bound  to  make  every  part;  and  if  the  fence  be  defective,  each 
party  is  chargeable  with  the  deficiency  ;  and  upon  the  escape  of  cattle 
from  either  close  into  the  other,  through  a  defect  in  any  part  of  the 
fence,  the  owner  of  the  cattle  could  not  allege  the  escape  to  be  from 
the  deficiency  of  the  other's  fenee.^  If  a  man's  cattle  are  lawfully 
placed  on  A.'s  land,  and  escape  thence  to  the  land  of  another,  their 
owner  is  entitled  to  the  same  exemption  from  liability,  that  A.  might 
claim  in  case  the  cattle  had  been  his,  but  nothing  more.  And  when 
^.'s  cattle  were  rightfully  pasturing  on  A.'s  land,  and  escaped  thence 
to  the  adjoining  land  of  G.,  through  a  defect  in  the  division  fence 
which  A.  was  bound  to  repair,  C.  was  allowed  to  maintain  trespass 
against  B.^  Although  if  A.  had  the  care  and  custody  of  such  cattle 
for  the  purpose  of  depasturing  them,  he  would  also  have  been  liable  in 
the  same  manner,  and  to  the  same  extent,  as  the  owner.* 

§  186.  With  regard  to  such  animals  as  are  not  usually  restrained 
by  fences,  the  owner,  whether  landlord  or  tenant,  must  stiU  keep  them 
on  his  premises  at  his  peril,  and  if  they  injure  his  neighbor,  he  is 
accountable  for  the  trespass,  without  regard  to  the  sufficiency  of  the 
inclosure.  But  if  they  are  such  animals  as  are  usually  restrained  by 
fences,  the  defendant  is  not  liable  if  they  escape  from  his  premises 
into  his  neighbor's  land,  through  the  defect  of  a  fence,  which  such 
neighbor  is  legally  bound  to  repair."    A  dog  is  also  said  to  be  an  ex- 


1  Clark  V.  Brown,  supra. 

^  Rust  V.  Low,  supra. 

^  Stafford  v.  IngersoU,  supra. 

'  Barnum  v.  Vandusen,  16  Day,  R.  60. 

^  Baraum  v.  Vandusen,  supra;  12  Johns.  R.  433. 
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ception  to  the  rule,  for  his  owner  is  not  hable  for  his  trespasses.^  And 
with  respect  to  a  highway,  its  dedication  as  such,  confers  no  right 
upon  the  pubhc  to  use  it  as  pasture  ground,  or  for  any  other  purpose. 
Subject  to  the  right  of  passage  and  to  make  repairs,  the  soil,  together 
with  the  grass  and  other  herbage  growing  thereon,  are  private  prop- 
erty. If  cattle,  therefore,  are  placed  upon  it  for  the  purpose  of  graz- 
ing, and  escape  into  jin  adjoining  close,  the  owner  of  the  cattle, 
unless  he'  owns  the  soil  of  that  part  of  the  highway  on  which  he  placed 
them,  cannot  avail  himself  of  the  insufficiency  of  the  fences,  in  excuse 
of  the  trespass.^  But  if,  whUe  cattle  are  being  driven  along  the  high- 
way, they  stray  from  the  sight  of  the  person  having  them  in  charge  on 
adjoining  uninclosed  land,  and  he  makes  fresh  pursuit  to  bring  them 
back,  the  owner  wUl  not  be  chargeable ,  for  this  involuntary  trespass 
on  the  land,  nor  for  the  herbage  they  may  crop  as  they  go  along.* 

§  187.  But  no  party  is  bound  either  by  statute  or  common  law, 
to  keep  up  a  division  fence  always ;  for  if  he  wishes  to  throw  his 
lands  open,  he  may  remove  his  fences  after  having  given  sufficient' 
notice  of  his  intention.  If,  however,  he  removes  his  fence,  without 
having  previously  given  the  three  months'  notice  required  by  the' 
statute,  a  party  who  may  be  injured  thereby,  is  not  limited  to  a  suit 
for  the  recovery  of  the  actual  damages  sustained  in  consequence  of 
such  removal,  but  may,  after  a  month's  notice,  replace  the  fence,  and 
recover  the  expense  thereof  in  an  action  against  his  neighbor.  If 
actual  damages  are  sustained,  as  the  loss  of  a  crop,  for  instance, 
caused  by  the  prematiire  removal  of  the  fence,  such  damages  may  be 
recovered  in  addition  to  the  expense  of  the  fence.*     So  with  respect 


1  12  Mod.  R.  335  ;  Ld.  Ray.  606,  1583.  Poor  Tray's  trespasses  are  usually  visited 
upon  his  own  head  without  ceremony,  by  an  ounce  of  lead. 

2  Holliday  v.  Marsh,  3  Wend.  E.  142  ;  Avery  v.  Maxwell,  4  N.  H.  E.  36 ;  "Wells  v. 
Howell,  19  Johns.  E.  142.  The  same  principle  applies  to  a  common ;  and  in  an  action 
for  digging  a  pit  on  a  common,  by  reason  of  which,  the  plaintiff's  mare  straying  there, 
fell  into  the  pit  and  was  killed  ;  it  was  held,  that  no  action  lay,  for  the  plaintiff  had  no 
right  in  the  common,  and  so  as  against  him,  the  digging  of  the  pit  was  lawful.  Blyth 
V.  Topham,  Cro.  Jac.  158.  So,  where  maple  sugar  had  been  left  by  the  defendant  iu 
buckets  in  an  open  shed  on  his  own  uninclosed  woodland,  and  the  plaintiff's  cow  came 
in  the  night  and  drank  the  syrup,  which  caused  her  death  ;  it  was  agreed  by  the  court, 
that  although  the  defendant  was  guilty  of  gross  negligence,  yet  the  plaintiff  having  no 
right  to  permit  his  cattle  to  go  at  large  on  the  defendant's  land;  could  not  recover. 
Bush  V.  Brainerd,  1  Cow.  R.  78. 

3  Stackpole  v.  Healey,  16  Mass.  R.  35  ;  1  Arch.  N.  P.  358. 
*  Richardson  v.  McDougal,  11  Wend.  R.  46. 

11* 
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to  ■buildings  ;  every  proprietor  of  land,  whether  he  be  landlord  or 
tenant,  is  his  own  judge  of  the  propriety  of  building  on  it,  or  leaving 
it  vacant ;  and  when  he  does  build,  of  the  manner  and  extent  of  his 
buildings.  In  the  absence  of  statutory  provisions  he  may  build  with 
what  material  he  pleases,  and  is  under  no  obhgation  of  giving  his 
neighbor  the  use  or  advantage  of  his  land,  by  way  of  support  or 
easement  of  any  description.  If  a  stranger  enters  upon  his  unoccu- 
pied land,  erects  buildings  or  makes  permanent  improvements  upon  it, 
he  is  not  obliged  to  recompense  the  stranger  for  any  portion  of  the 
expense  on  recovering  possession  of  the  land.  And  if  the  stranger 
under  these  circumstances  should  remove  such  buildings  from  the 
land,  before  the  owner  recovers  possession,  he  is  liable  in  trespass, 
for  their  value. ^ 

§  188.  Neither  is  there  any  obligation  upon  the  proprietor  of 
adjoining  building-lots  in  a  city,  to  unite  in  building  a  party-waU  on 
the  dividing  hne  of  such  lots.  The  common  user  of  a  wall  adjoining 
lands  belonging  to  different  owners,  is  indeed  prima  facie  evidence 
that  the  wall  and  the  land  on  which  it  stands,  belong  to  the  owners 
of  those  adjouiing  lands  in  equal  moieties  as  tenants  in  common.^ 
But  if  the  precise  extent  of  land  originally  belonging  to  each,  can  be 
ascertained,  the  presumption  of  a  tenancy  in  common  does  not  arise, 
and  each  party  is  the  owner  of  so  much  of  the  wall  as  stands  upon  his 
own  land.^  A  party^wall  however  is  generally  built  on  the  common 
property  of  the  two  owners  of  adjoining  tenements,  and  it  is  usually 
built  at  the  joint  expense,  each  one  continuing  owner  of  his  land,  with 
an  easement  or  right  to  the  use  of  the  wall.  The  statute  relating  to 
party-walls,  does  not  make  them  nor  the  land  on  which  they  stand, 
common  property ;  each  one  owns  in  severalty  the  portion  of  wall 
standing  on  his  own  land,  with  no  qualification,  except  that  neither 
has  a  right  to  pull  it  down,  so  long  as  it  remains  sound,  without  the 
consent  of  the  other.  But  this  principle  it  must  be  observed,  applies 
only  to  a  wall  which  is  admitted  to  be  a  party-wall ;  for  if  one  of  two 
adjoining  owners  places  half  of  a  wall  on  the  adjoining  lot  without  an 
agreement  that  it  shall  be  built  at  the  joint  expense,  the  owner  of  the 


^  Moore  v.  Cable,  1  J.  C.  E.  385 ;  GiUet  v.  Marquand,  5  I.  E.  85 ;  Dewey  v.  Osborn, 
4  Cow.  E.  329 ;    7  lb.  229. 

2  Cnbitt  V.  Porter,  8  B.  &  Cr.  257. 

"  Peyton  v.  Mayor,  &e.,  of  London,  9  B.  &  Cr.  725. 
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latter  is  not  liable  to  contribute  towards  the  expense  of  tbe  wall,  even 
if  he  subsequently  uses  that  part  of  it  wbich  stands  upon  bis  own  land. 
If  sucb  a  wall  is  casually  destroyed,  or  becomes  ruinous,  there  is  no 
obligation  resting  upon  either  owner,  to  rebuild  it,  or  to  unite  in 
building  another.^ 

§  189.  If  one  proprietor  adds  to  the  height  of  a  party-wall,  and 
the  other  pulls  down  the  addition,  the  first  may  maintain  trespass 
for  pulling  down  so  much  of  it  as  stood  on  the  half  of  the  waU  which 
was  erected  on  the  plaintiff's  soil.^  If  either  pulls  it  down  for  the 
purpose  of  rebuilding,  he  is  bound  to  reinstate  it  in  a  reasonable  time, 
and  with  the  least  inconvenience.  If  it  was  necessary  to  repair  the 
old  wall,  the  neighbor  is  bound  to  contribute  ratably  to  the  expense 
of  the  new  wall ;  but  he  is  not  bound  to  contribute  towards  building 
it  higher  than  the  old  one,  nor  with  more  costly  material ;  all  such 
ext.-a  expense  must  be  borne  exclusively  by  him  who  pulls  down  and 
rebuilds.^  Whether  it  was  necessary  to  take  down  and  rebuild  the 
wall,  is  always  a  question  for  a  jury ;  but  supposing  it  to  be  neces- 
sary, and  that  the  work  is  done  with  proper  skill  and  caution,  the 
right  of  an  owner  of  a  building  to  take  down  a  decayed  and  ruinous 
party-wall,  for  the  purpose  of  rebuilding  is  unquestioned,  and  is  not 
affected  by  the  nature  of  the  use  and  occupation  of  the  adjoining 
building.* 

§  190.  The  right  to  use  an  ancient  wall,  in  support  of  an  ad- 
joining building,  stands  upon  a  different  footing.  If  it  was  not  a 
party-wall,  but  the  walls  of  the  house  pulled  down,  stood  whoUy  on 
its  own  lot,  yet  if  the  beams  of  the  other  house  rested  upon  the  waU 


1  Sherred  v.  Cisco,  4  Sandf.  E.  480.  In  this  case,  a  party-wall  had  been  built  at 
joint  expense,  and  was  destroyed  by  fire,  and  the  owner  of  one  of  the  lots  proceeded 
without  the  concurrence  of  the  owner  of  the  other,  to  build  a  new  wall  on  the  site  of 
the  old  one.  The  owner  of  the  other  lot,  subsequently  built  on  his  lot,  and  rested  his 
beams  in  the  new  wall ;  and  he  was  justified  by  the  court  in  doing  so,  although  he  had. 
not  contributed  to  the  expense  of  erecting  such  wall. 

^  Matts  V.  Hawkins,  5  Taunt.  R.  20. 

s  Campbell  u.  Mesier,  4  Johns.  Ch.  R.  354 ;  6  lb.  21 ;  Weld  v.  Nichols,  17  Pick. 
B.  5.')8. 

*  Partridge  v.  Gilbert,  3  Duer,  R.  184;  s.  c.  on  appeal,  15  N.  Y.  R.  601.  In  New 
York,  Philadelphia,  Washington,  and  other  cities,  party-walls  and  buildings  are  spe- 
cially regu'atcd  by  statute.  As  to  the  effect  of  a  city  custom  on  this  subject,  see  Brad- 
bee  V.  The  Governors,  &c.,  2  Dowl.  P.  C.  164. 
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pulled  down,  and  had  done  so  for  a  period  sufficient  to  establish  an 
easement  by  prescription,  the  owner  of  the  adjoining  house  would  be 
entitled  to  have  his  beams  inserted,  for  a  resting  place,  in  the  new 
wall.i  The  grant  of  an  easement  in  a  common  wall,  will  also  render 
it  a  permanent  party-wall.  Thus,  if  the  owner  of  two  adjoining 
lots,  erects  buildings  on  them,  with  a  wall  standing  partly  on  each, 
intended  to  furnish  a  support  to  both  buildings,  and  which  is  used  as 
such,  a  conveyance  of  either  house  and  lot  with  its  appurtenances, 
grants  an  easement  for  the  support  of  the  lease  so  conveyed,  in  so 
much  of  the  wall  as  stands  on  the  other  lot.  After  such  a  grant, 
neither  can  remove  the  wall,  nor  so  deal  with  it  as  to  render  it  an 
inefficient  support  for  the  other's  building  without  his  consent.  If 
either  wishes  to  improve  his  own  premises,  before  the  wall  has 
become  ruinous,  or  incapable  of  further  answering  the  purposes  for 
which  it  was  erected,  he  must  do  it  at  his  own  risk  and  expense.^ 
In  all  such  cases,  neither  owner  nor  occupant  can  interfere  with  the 
wall,  to  the  detriment  of  the  other,  without  his  consent.  But  where 
a  common  wall  is  erected  by  tenants  for  years,  although  it  may  be  a 
party-wall  as  between  themselves,  it  will  create  no  easement  binding 
on  the  owner  of  the  reversion  in  fee,  that  can  prevent  him  when  the 
term  expires,  from  dealing  with  his  property,  as  if  no  such  wall  had 
been  erected.^ 


1  3  Kent's  Com.  437.  The  corporation  of  the  city  of  New  York,  by  an  ordinance  of 
1833,  have  regulated  partition  fences  and  walls.  It  requires  them  to  be  made  and 
maintained  by  the  owners  of  the  land  on  each  side,  and  if  the  same  can  be  equally 
divided,  each  party  shall  make  and  keep  in  repair  one  half.  Disputes  concerning  the 
division  of  the  wall,  and  the  parts  to  be  made  and  repaired  by  each,  or  as  to  its 
sufficiency,  aie  to  be  settled  by  an  alderman  or  assistant  of  the  ward.  If  the  wall 
cannot  be  conveniently  divided,  it  is  to  be  made  and  kept  in  repair  at  the  joint- 
expense.  So  much  of  the  wall  as  is  higher  or  lower,  than  the  city  regulation,  to  be  at 
the  individual  expense  of  the  owner.  And  on  neglect  of  one  party  to  contribute,  the 
other  may  make  the  whole  wall,  and  recover  from  his  co-tenant  his  proportion  of  the 
expense. 

2  Eno  V.  Del  Vechio,  4  Duer,  E.  53  ;  s.  o.  6  lb.  17.  Where  the  owners  of  adjoining 
lots  by  agreement  construct  a  party-wall  on  each  lot,  for  the  common  support  of  their 
buildings,  the  wall  so  constructed,  if  used  as  such  for  twenty  years,  becomes  a  party- 
wall  in  the  legal  sense  of  the  term,  and  the  owner  'of  each  house  has  an  easement  for 
its  support  in  that  portion  of  the  wall  which  stands  on  the  adjoining  lot. 

^  Webster  v.  Stevens,  5  Duer,  R.  553.  In  the  case  of  Partridge  v.  Gilbert,  above 
cited.  Judge  Denio,  expresses  an  opinion,  that  the  easement  of  each  proprietor  of  such 
a  wall  as  is  therein  referred  to,  in  the  tenement  of  the  other,  ceases  with  the  existence 
of  the  state  of  things  which  had  created  it,  and  that  there  is  no  right  in  either,  if  the 
other  refuses  to  cooperate,  to  rebuild  the  wall  and  claim  contribution. 
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§  191.  As  a  man  may  abate  any  encroacliment  on  Hs  property, 
lie  may  cut  tlie  roots  of  a  tree  so  encroacliing,  in  the  same  manner 
that  lie  may  lop  its  overhanging  branches.^  If  the  tree  grows  in  the 
hedge,  dividing  the  land  of  two  persons,  with  the  roots  extending 
into  the  land  of  each,  they  are  tenants  in  common  of  the  tree  ;  but 
if  it  stands  on  my  side  of  the  Une,  and  the  roots  grow  in  my  land,  the 
whole  property  of  the  tree  is  in  me,  though  the  boughs  overshadow 
his  land  ;  and  although  my  neighbor  may  have  a  right  to  cut  away 
the  branches  on  the  roots  on  his  side,  he  has  no  right  to  convert 
either  the  branches  or  the  fruit  to  his  own  use.^  A  man  may,  also, 
justify  an  entry  on  his  neighbor's  land,  to  retake  _his  own  property, 
which  has  been  removed  thither  by  accident.  As  in  the  instance  of 
fruit  falling  upon  the  ground  of  another ;  or  in  that  of  a  tree  which 
is  blown  down,  or  through  decay  falls  into  the  ground  of  a  neighbor ; 
in  which  cases  the  owner  of  the  fruit,  or  of  the  tree,  may  show  the 
nature  of  the  accident,  and  that  he  was  not  responsible  for  it,  and 
thus  justify  the  entry.  If,  however,  the  fruit,  or  the  tree,  had  fallen 
in  that  particular  direction,  in  consequence  of  the  owner's  act,  or 
negligence,  he  could  not  justify  the  entry, ^ 


SECTION  IV. 

LIABILITY   FOR   NEGLIGENCE. 

§  192.   The  tenant's  general  obligation  to  repair,  also  renders  him 
responsible  for  any  injury  a  stranger  may  sustain,  by  his  neglect  to 


1  Palmer,  536. 

2  Welsh  V.  Nash,  8  East,  394;  5  B.  &  A.  600;  Beardslee  o.  French,  7  Conn.  E. 
125  ;  11  Ibid.  177.  The  case  of  Master  v.  PoUier,  was  an  action  "of  trespass  guare 
clausum /regit  et  asportavit  the  ■p\itmt\S's  boards.  The  defendant  justified  —  that  there 
was  a  great  tree  which  grew  between  the  close  of  the  plaintiff  and  that  of  the  defendant, 
and  that  part  of  the  roots  of  the  tree  entered  into  the  close  of  the  defendant,  and  were 
nourished  by  his  soil;  that  the  plaintiff  cut  down  the  tree,  carried  it  into  his  own  close, 
and  sawed  it  into  boards,  and  the  defendant  entered  and  took  and  carried  away  some 
of  the  boards  prout  ei  bene  limit.  On  demurrer  to  the  plea,  it  was  contended  to  be  bad, 
for  although  some  of  the  roots  of  the  tree  are  in  the  defendant's  soil,  yet  the  body  of 
the  tree  heing  in  the  plaintiff's  soil,  all  the  residue  of  the  tree  belongs  to  him  also. 
And  of  this  opinion  is  Bracton  ;  but  if  the  plaintiff  had  planted  a  tree  in  the  soil  of  the 
defendant,  it  shall  be  otherwise ;  quod  curia  concessit."  Rolle,  K.  114.  See  also,  Betts 
V.  Lee,  5  J6hns.  E.  348. 

»  Per  Tindal,  C.  J.,  in  Anthony  v.  Haney,  8  Bingh.  192. 
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keep  the  premises  in  a  safe  condition ;  as  bj  not  keeping  the  covers 
of  his  vaults  sufiBciently  closed,  so  that  a  person  walking  in  the  street 
falls  through,  or  is  injured  thereby.^  If  he  places  any  unreasonable 
obstruction  in  the  highway  adjoining  his  premises,  he  will  be  liable  to 
be  indicted  for  a  public  nuisance,  as  well  as  to  an  action  for  damages 
at  the  suit  of  an  individual  injured.  If  he  repairs  or  improves  the 
building,  he  must  guard  against  accidents  to  the  passers-by  in  the 
street,  by  erecting  a  suitable  barricade,  or  stationing  a  person  there 
to  give  notice  of  danger.^  The  law  will  tolerate  such  a  partial  and 
temporary  obstruction,  as  may  be  necessary  for  purposes  of  business, 
as  in  receiving  and  dehvering  goods  from  a  warehouse,  or  the  like ; 
provided  the  public  convenience  does  not  suifer.  In  a  case  which 
arose  in  Philadelphia,  the  defendant  was  indicted  for  a  nuisance  in 
placing  goods  on  the  foot-way  and  carriage-way  in  a  public  street, 
and  suffering  them  to  remain  for  the  purpose  of  being  sold  at  auction, 
so  as  to  render  the  passage  less  convenient,  but  not  entirely  to 
obstruct  it.  Mr.  Chief  Justice  Tilghman,  dehvering  the  opinion  of 
the  court,  says,  "  The  necessity  which  justifies  such  a  nuisance,  must 
be  a  reasonable  one.  No  man  has  a  right  to  throw  wood  or  stone  in 
the  street  at  his  pleasure ;  but,  forasmuch  as  fuel  is  necessary,  he 
may  throw  wood  in  the  street  for  the  purpose  of  having  it  carried 
into  his  house,  and  it  may  be  there  a  reasonable  time.  So,  because 
building  is  necessary,  stones,  brick,  lime,  and  other  materials,  may 
be  placed  in  the  street,  provided  it  can  be  done  in  a  convenient 
manner.  On  the  same  principle,  a  merchant  may  have  his  goods 
placed  in  the  street  for  the  purpose  of  removing  them  into  his  store, 
in  a  reasonable  time  ;  but  he  has  no  right  to  keep  them  in  the  street 
for  the  purpose  of  seUing  them  there,  because  there  is  no  necessity 
for  it."  3 

§  193.   It  is  well  settled,  also,  that  no  man  can  habitually  carry  on 
any  part  of  his  business  in  the  street,  to  the  annoyance  of  the  pubUc ; 


1  Cheatham  v.  Hampson,  4  Terra  R.  318. 

2  Where  work  is  done  under  a  special  contract,  and  an  injury  to  an  individual 
accrues  from  tiie  negligence  of  the  contractor's  servants,  the  owner  or  employer  is  not 
responsible  upon  the  principle  of  respondeat  superior.  Vanderpool  v.  Husson,  28  Barb. 
K.  194 ;  Blake  v.  Ferris,  1  Seld.  K.  48 ;  4  lb.  222. 

'  The  Cdmmonwealth  v.  Passmore,  1  Ser.  R.  217.  Any  obstruction  to  the  frea 
passage  of  the  public  along  a  street,  without  necessity,  is  a  nuisance.  See  King  v. 
Russell,  6  East,  R.  427. 
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and  if  the  nature  of  his  business  is  such  as  to  require  more  room  than 
is  contained  upon  his  own  premises,  he  must  either  enlarge  them,  or 
remove  his  business  to  some  more  convenient  spot.  Private  interest 
must  be,  made  subservient  to  the  general  interests  of  the  community, 
■which  is  not  to  be  prevented  from  passing  freely  along  the  highway. 
Thus,  where  the  defendant,  being  a  lumber  merchant,  occupied  a 
small  yard  close  to  the  street,  and  from  the  smaUness  of  his  premises 
was  obliged  to  deposit  long  pieces  of  lumber  in  the  street,  and  to 
have  them  sawed  up  there,  before  they  could  be  carried  into  his  yard ; 
it  was  suggested  to  be  necessary  for  his  trade,  and  that  it  occasioned 
no  more  inconvenience,  than  draymen  letting  down  hogsheads  of 
beer  into  the  cellar  of  a  pubhcan ;  but  Lord  Ellenborough  said, 
"  If  an  unreasonable  time  is  occupied  in  dehvering  beer  from  a 
brewer's  dray  Into  the  cellar  of  a  publican,  this  is  certainly  a  nui- 
sance. A  cart  or  wagon  may  be  unloaded  at  a  gateway,  but  this 
must  be  done  with  promptness.  So  as  to  the  repairing  of  a  house  ; 
the  pubhc  must  submit  to  the  inconveniences  occasioned  necessarily 
in  repairing  the  house  ;  but  if  this  inconvenience  be  prolonged  for  an 
unreasonable  time,  the  public  have  a  right  to  complain,  and  the  party 
may  be  indicted  for  a  nuisance.  The  defendant  in  this  case  is  not 
to  eJce  out  the  inconvenience  of  Ms  own  2>remises  by  talcing  in  the 
public  highway  into  his  lumber-yard ;  and  if  the  street  be  narrow,  he 
must  remove  to  a  more  commodious  situation  for  carrying  on  his 
business."  ^ 

§  194.  And  a  tenant  will  be  responsible  for  an  obstruction,  if  he 
furnishes  the  occasion,  or  does  an  act  which  is  likely  to  cause  others 
to  assemble  around  his  premises,  and  produce  such  obstruction  in  the 
street.  The  defendants  were  accordingly  held  guilty  of  a  nuisance, 
in  a  case  which  arose  in  the  city  of  Brooklyn,  for  causing  the  street 
in  front  of  their  distillery,  in  that  city,  to  be  obstructed  by  carts  and 
teams,  remaining  therein  an  unreasonable  time,  waiting  for  an  oppor- 
tunity of  loading  with  swill  and  slops  from  the  distillery ;  although 
the  defendants  themselves  used  all  reasonable  diligence  and  despatch 
in  the  dehvery,  and  were  in  the  pursuit  of  a  legal  business.  And  the 
fact,  that  the  "teams  and  carriages  were  not  owned  by  the  defendants, 
nor  under  their  control,  does  not  excuse  them,  if  they  in  effect,  by 


1  The  King  v.  Kussell,  6  East,  E.  427 ;  Bex  v.  Carlisle,  6  C.  &  P.  636 ;  Eex  v. 
Jones,  3  Camp.  230. 
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the  manner  of  conducting  their  business,  inyite  such  assemhlages,  at 
the  place  where  the  article  is  dehvered.  Nor  will  any  length  of  time, 
enable  a  party  to  prescribe  for  a  nuisance,  and  it  is,  therefore,  im- 
material how  long  the  practice  had  prevailed,  or  when  the  distillery 
was  built.i 

§  195.  A  person  is  liable  also  in  damages  for  keeping  a  dog  upon 
his  premises  which  is  accustomed  to  bite  mankind ;  even  although  it 
may  not  be  his,  if  he  harbors  or  allows  it  to  be  at,  and  resort  to,  his 
premises ;  ^  but  he  must  be  aware  that  the  dog  was  accustomed  to 
bite.^  A  man  cannot  recover  damages  for  an  injury  received  from 
the  bite  of  a  dog  placed  in  a  yard  for  the  protection  of  outhouses, 
unless  he  had  such  reasonable  and  justifiable  cause  for-  bemg  in  the 
place  where  the  dog  was,  as  might  be  pleaded  in  answer  to  an  action 
of  trespass;  as  if  he  was  in  the  pursuit  of  his  ordinary  business. 
And  if  he  was  lawfully  upon  the  premises,  the  circumstance  of  there 
being  a  notice,  warning  persons  to  beware  of  the  dog,  will  be  no 
answer,  if  it  appears  that  he  was  not  able  to  read  it.*  So  a  warning, 
previously  given,  is  no  excuse,  if  the  jury  should  think  .that  the  acci- 
dent was  not  occasioned  by  the  plaintiff's  own  carelessness  or  want 
of  caution.^    The  owner  of  sheep,  howeven,  which  had  been  worried 


1  The  People  v.  Cunningham  &  Harris,  1  Denio,  R.  524.  In  an  able  opinion  of 
Mr.  Justice  Jewett.  "Where  that  which  is  done  by  a  person  on  his  own  land  is  illegal 
and  punishable  as  such  ;  or  although  not  illegal,  if  it  be  an  act  which  may  probably 
endanger  human  life,  as  the  setting  of  spring  guns,  ho  may  be  responsible  even  to 
a  Toluntary  trespasser  for  injuries  thus  sustained.  Bird  v.  Holbrook,  4  Bing.  628 ; 
Jordin  v.  Crump,  8  M.  &  W.  782.  But  even  in  such  a  case,  if  the  plaintiif  had  notice 
that  deadly  engines  were  placed  in  a  wood  into  which  he,  notwithstanding,  entered  and 
was  severely  wounded,  it  was  held  he  could  not  maintain  an  action,  having  voluntarily 
brought  the  injury  upon  himself.    lUot  v.  Wilkes,  3  B.  &  Aid.  304. 

2  McKane  v.  Wood,  5  Car.  &  P.  1. 

'  Hogan  u.  Sharp,  7  Car.  &  P.  75.5.  Where  a  dog,  which  has  the  vicious  habit 
of  attacking  and  biting  other  dogs,  without  being  incited  to  do  so,  is  suffered  to  go  at 
large,  and  he  attacks  and  bites  the  dog  of  a  person  lawfully  coming  upon  the  premises 
where  he  is,  his  owner  is  liable  in  damages  for  the  value  of  the  dog  so  killed,  if  it 
appears  that  such  owner  had  knowledge  of  the  viciousness  of  the  dog.  Vicious  dogs 
are  a  nuisance,  and  their  owners  must  either  kill  them,  or  confine  them  as  soon  as  they 
have  notice  of  their  dangerous  habits,  or  answer  in  damages  for  injuries  inflicted  by 
them.     Wheeler  v.  Brant,  23  Barb.  E.  324. 

*  Sarch  v.  Blackburn,  4  Car.  &  P.  297;  Mood.  &  Malk.  505;  Blackman  v.  Sim- 
mons, 4  C.  &  P.  138 ;  Howland  v.  Vincent,  10  Metcalf,  371. 

5  Curtis  V.  Mills,  5  Car.  &  P.  489.  In  the  cases  of  May  et  ux.  v.  Burdett,  16  L.  I. 
(2  B.),  64 ;  and  Jackson  v.  Smithson,  15  L.  I.  (Exch.),  331,  the  judges  held  that  the 
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by  a  dog  in  a  field,  is  not  justified  in  shooting  the  dog,  -when  in 
another  field  some  distance  off ;  as  it  cannot  be  said  to  be  done  in . 
protection  of  his  property .^  The  plaintiff,  wherever  it  is  necessary 
to  prove  a  scienter,  as  in  the  case  of  a  dog,  must  allege  that  the  de- 
fendant knew  that  the  dog  was  accustomed  to  commit  the  particular 
tort  complained  of ;  an  allegation  of  a  knowledge  of  general  ferocity 
is  not,  it  would  seem,  sufficient  to  charge  the  defendant.^ 

§  196.  By  the  common  law,  if  a  fire  began  in  a  dwelhng-house, 
and  it  extended  to  the  neighboring  property,  the  tenant  of  the  house 
where  the  fire  originated  was  responsible  for  all  damages  done, 
whether  the  fire  was  caused  by  the  negHgence  of  himself,  his  ser- 
vant, or  his'  guest.  And  an  action  on  the  case  would  he  by  a  lessee 
for  years  against  his  under-tenant,  for  so  negligently  keeping  his  fire 
that  the,  premises  were  burned  down.^  But  the  statute  of  14  Geo. 
III.  c.  78,  enacted  that  no  action  should  be  had  against  any  person, 
in  whose  house,  chamber,  or  other  building,  or  on  whose  estate,  any 
fire  shall  accidentally  begin ;  and  this  statute  has  been  generally  re- 
enacted  in  the  United  States.*  The  protection  afforded  by  these 
statutes,  however,  extends  only  to  a  case  of  accidental  fire,  that  is, 
one  which  cannot  be  traced  to  any  particular  or  wilful  cause,  and 
stands  opposed  to  the  negligence  of  either  servants  or  masters ;  and 
therefore  an  action  stiU  Hes  against  a  person  upon  whose  premises  a 
fire  commences,  through  the  neghgence  of  himself  or  his  servants, 
and  is  productive  of  injury  to  his  neighbor.^  And  a  tenant  is  still 
answerable  to  his  lessor,  if  the  house  or  other  bmlding  on  the  demised 
premises  is  destroyed  by  fire,  through  his  carelessness  or  neghgence ; 
and,  in  such  case,  he  is  bound  to  rebuild,  at  his  own  expense,  within 


keeper  of  any  mischievous  animal  dangerous  to  his  neighbor  is  bound  to  keep  it 
securely  at  his  peril ;  and  if  any  injury  is  done  by  it,  negligence  in  the  owner  is  pre- 
sumed to  have  been  the  cause  of  the  injury,  for  that  there  is  negligence  in  keeping  it,, 
after  notice  of  its  propensities. 

1  Wells  V.  Head,  4  Car.  &  P.  568. 

2  Hogan  V.  Sharp,  7  C.  &  P.  755 ;  Hartley  v.  Halliwell,  1  B.  &  A.  620 ;  Beck  v- 
Dyson,  i  Camp.  198;  1  M.  &  S.  238;  2  Ibid.  238;  Browne  on  Act.,  370. 

*  EoU.  Abr.  Action  on  Case  B.,  p.  1 ;  Tinkervill  v.  Stamp,  1  Salk.  13. 

*  The  Eevised  Statutes  of  New  York  (1  E.  S.  696,  §  1)  provide  that  any  person 
negligently  setting  fire  to  his  own  woods,  or  negligently  suffering  a  fire  kindled  upon 
his  own-wood,  or  fallow  land,  to  extend  beyond  his  own  land,  shall  forfeit  treble  dam- 
ages to  the  party  injured  thereby.     Lawyer  v.  Smith,  1  Denio,  E.  207. 

5  Filliter  v,  Phippard,  12  London  Jurist,  202 ;  1  Blacks.  Com.  431,  to  the  contrary. 
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a  reasonable  time.^  As  a  general  rule,  also,  if  a  man,  acting  ac- 
cording to  the  best  of  bis  skill  and  witb  ordinary  prudence,  makes 
an  improvement  on  bis  land,  and  not  foreseeing  tbat  it  will  produce 
an  injury  to  bis  neigbbor,  unwittingly  injures  bim,  he  is  stOl  answer- 
able for  the  damage.^  Thus  where  an  action  was  brought  by  the 
plaintiff,  for  an  injury  to  his  reversion  occasioned  by  the  defendant 
making  a  rick  of  bay  on  his  land,  so  near  some  cottages  of  the  plain- 
tiff that  they  were  burned  by  the  spontaneous  ignition  of  the  hay. 
It  was  proved  that  the  bay  was  put  up  in  a  damp  or  green  condition, 
when,  as  is  well  known,  it  will,  from  natural  causes,  ferment  and 
ignite ;  the  court  held,  that  the  law  requires  every  man  so  to  use 
his  own  property  as  not  to  injure  or  destroy  that  of  his  neighbor,  and 
rendered  him  liable  for  all  consequences,  resulting  from  a  want  of  due 
care  and  caution,  in  the  manner  of  enjoying  bis  own  rights ;  since  an 
ordinary  degree  of  prudence  would  have  prevented  the  accident,  or 
suggested  the  propriety  of  placing  bis  hay-ricks  further  oiF  from  his 
neighbor's  premises.^ 

§  197.  It  is  a  sound  legal  maxim,  that  requires  every  person  so 
to  use  bis  own  rights  and  property,  as  to  do  no  injury  to  those  of  bis 
neigbbor ;  and  the  law  does  not  so  much  regard  the  intent  of  the 
actor,  as  the  loss  and  damage  of  the  party  suffering.  Upon  this 
principle,  a  person  acting  in  the  exercise  of  his  undoubted  right 
of  property,  and  doing  a  damage  to  his  neighbor,  which,  under  other 
circumstances,  might  be  justifiable,  will  still  be  liable  to  an  action, 
if  the  damage  might  have  been  prevented  by  the  use  of  reasonable 
care  and  precaution  on  his  part.     Thus  if  a  man  lops  a  tree,  and  the 


1  Co.  Lit.  53,  b;  1  Vea.  E.  462.  In  the  case  of  Clark  v.  Foot,  8  Johns.  E.  421, 
Clark  sued  Foot  to  recover  damages  sustained  by  Foot's  setting  fire  to  the  plaintiff's 
woods.  The  evidence  was  that  the  defendant's  servant,  by  defendant's  order,  set  fire 
to  certain  fallow  ground  belonging  to  the  defendant,  which  fire  ran  into  the  plaintiff's 
woodland.  The  court  said  the  question  was  whether  there  was  negligence  on  the  part 
of  Foot  or  his  agent ;  for  Foot  was  as  much  accountable  for  the  negligence  of  his  ser- 
vant, whilst  employed  in  his  business,  as  if  the  fire  had  spread  by  his  own  act.  It  is 
lawful  for  a  person  to  bum  his  fallow ;  but  if  his  neighbor  is  injured  thereby,  he  will 
have  a  remedy  by  action  on  the  case,  if  there  be  sufficient  ground  to  impute  the  act  to 
the  negligence  or  misconduct  of  the  defendant  or  his  servants.  See  also,  Mauld  v. 
Wilson,  2  Harrington,  443. 

2  Barnard  v.  Poor,  21  Pick.  E.  378;  Todd  v.  Collins,  1  Halst.  E.  127.' 

8  Sutton  V.  Clarke,  6  Taunt.  E.  44;  Cook  v.  The  Champlain  Transp.  Co.  1 
Denio,  91. 
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bouglis  fall  upon  another ;  or  if  he  has  land  through  which  a  stream 
runs,  that  turns  his  neighbor's  mill,  and  he  lops  the  trees  growing  on 
its  side,  so  that  they  accidentally  impede  the  progress  of  the  stream, 
and  hinder  the  mill  from  working,  he  will  be  liable  for  all  damages. 
Or  if,  in  building  his  own  house,  a  piece  of  timber  falls  on  the  neigh- 
boring house  and  injures  it ;  or  if  a  man  assaults  him,  and,  in  lifting 
up  his  staff  to  defend  himself,  it  strikes  another,  an  action  lies, 
although  he  did  a  lawful  thing  ;  for  the  reason,  that  he  who  receives 
damage  ought  to  be  recompensed. ^  For  a  similar  reason,  a  shop- 
keeper, who  invites  the  public  to  his  shop,  is  liable  for  neglect  on 
leaving  a  trap-door  open,  without  any  protection,  by  which  his 
customers  suffer  injury .^ 

§  198.  Wherever,  from  the  situation  of  the  premises,  the  acts  of  a 
person,  though  done  entirely  on  his  own  property,  may  be  productive 
of  injury,  he  is  bound  to  exercise  such  a  degree  of  care  and  caution 
as  shall  prevent  other  persons,  exercising  reasonable  care  on  their 
part  also,  to  avoid  the  danger.  But  if  he  has  used  such  caution, 
he  wiU  not  be  liable  for  an  injury  arising  from  the  interference  of  a 
wrongdoer.  Thus  in  an  action  for  negligently  permitting  the  flap  of 
the  defendant's  cellar  to  remain  unfastened,  whereby  it  fell  upon  and 
broke  the  plaintiff's  legs  ;  the  chief  justice,  in  dehvering  the  opinion 
of  the  court,  said  the  defendants  were  bound  to  use  such  precautions 
as  would,  under  ordinary  circumstances,  have  preserved  the  flap  from 
falling  down ;  but  if  it  was  so  secured,  and  a  third  person,  over  whom 
they  had  no  control,  came  and  removed  it,  the  defendant  would  not 
be  liable ;  and  that  the  question  for  the  consideration  of  the  jury 
was,  whether  the  defendant  and  his  servants  did  use  due  and  ordinary 
care  in  placing  up  the  flap,  so  as  to  prevent  an  accident.  It  might 
have  been  secured  by  a  string  or  hook,  it  is  true  ;  but  a  tradesman, 
under  such  circumstances,  is  not  bound  to  adopt  the  strictest  means. 
He  is  only  bound  to  use  such  care  as  a  reasonable  man,  looking  at  it, 
would  say  was  sufficient;  and  if  he  does  use  such  care,  and  a  wrong- 
doer comes  and  displaces  it  from  the  position  in  which  it  has  been 
placed,  it  being  that  in  which  a  careful  man  would  place  it,  he  will 


1  Vaughan  v.  Menlove,  4  Scott,  244 ;  s.  c.  3  B.  &  C.  468.  See  also,  Hex  v.  Com- 
missioners of  the  Paghan  Level,  8  B.  &  Cr.  355 ;  Wyatt  v.  Harrison,  3  B.  &  A.  871 ; 
Aldridge  v.  Great  Western  Railway  Co.  4  Scott,  N.  K.  156. 

2  Parnaby  v.  Lancaster,  11  A.  &  E.  223-243. 
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not  be  answerable,  but  the  party  must  look  for  compensation  to  the 
wrongdoer  wbo  displaced  it.i  And  in  another  case,  against  a  publi- 
can, for  leaving  open  a  trap-door  on  the  pavement,  in  the  evening, 
after  the  lamps  were  Ut,  he  having  just  previously  opened  it  for  the 
purpose  of  admitting  a  barrel  of  beer  into  his  cellar ;  the  court  held 
that  the  case  turned  upon  whether  a  proper  degree  of  caution  had 
been  used  by  the  defendant.  That  if  he  had  not  exercised  such  a 
degree  of  care  in  usuig  his  cellar  as  would  prevent  a  reasonable  per- 
son, acting  also  with  an  ordinary  degree  of  care,  from  receiving  any 
injury,  he  would  be  liable ;  but  not,  however,  unless  the  plaintiff 
himself  had  used  due  caution  in  the  matter,  and  was  not  guilty  of 
negligence  in  running  into  danger.'"' 

§  199.  As  a  general  rule  of  law,  also,  it  must  be  stated  that,  in 
'eases  of  damage  arising  from  accidents  of  the  character  we  have 
been  considering,  where  there  is  equal  negligence  on  both  sides, 
without  any  intentional  wrong  on  the  part  of  either,  or  if  the  plaintiff 
has  himself  contributed  substantially  to  produce  the  accident,  no 
action  lies.^  But  while  a  party,  on  the  one  hand,  cannot  recover 
damages  for  an  injury  which  he  has  brought  upon  hunself,  neither 
will  he,  on  the  other,  be  permitted  to  shield  himself  from  an  injury 
•whicTi  he  has  done,  because  the  party  injured  was  in  the  wrong, 
imless  such  wrong  contributed  materially  to  produce  the  injury ;  and, 
even  then,  it  would  seem  that  the  party  setting  up  such  defence  is 
bound  to  use  common  and  ordinary  caution  to  be  in  the  right.*  If, 
however,  a  person,  in  the  lawful  use  of  his  property,  exposes  it  to 
accidental  injury  from  the  lawful  acts  of  others,  he  does  not  thereby 
lose  his  remedy,  for  an  injury  caused  by  the  culpable  negligence  of 
^uch  other  persons.     Thus  the  owner  of  land  on  the  shore  of  a  stream 


1  Daniels  v.  Potter,  4  Car.  &  P.  262. 

2  Proctor  V.  Harris,  4  Car.  &  P.  337. 

"  Brownell  ;;.  Flagler,  5  Hill  (N.  Y.),  E.  282;  Sills  v.  Brown,  9  C.  &  P.  605; 
"Wynn  ;;.  AUard,  5  Watts  &  Ser.  R.  524 ;  3  M.  &  G.  59 ;  Bridge  v.  Grand  June.  R. 
Co.  3  M.  &  M.  248;  Brown  ^.  Maxwell,  6  Hill  (N.  Y.),  R.  592;  Rathbun  v. 
Payne,  19  Wend.  R.  399.  One  who  complains  of  another's  negligence  should  himself 
be  without  fault;  and  where  a  plaintiff  at  the  time  of  the  alleged  injury,  was  tres- 
passing on  the  defendant,  or  otherwise  wrong  in  the  particular  act,  complained  of  such 
delinquency  alone  with  very  limited  exceptions,  is  a  decisive  answer  to  any  claim  for 
damages  founded  on  the  defendant's  negligence.  Brownell  v.  Plagler,  supra;  see 
1  Denio,  99  ;  5  lb.  255 ;  Kelsey  v.  Barney,  2  Kern.  R.  425. 

*  New  Haven  Steam  &  Transp.  Co.  v.  Vanderbilt,  16  Day,  R.  421. 
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or  lake,  or  adjoining  the  track  of  a  railroad,  may  lawfully  build 
thereon,  though  the  situation  be  one  of  exposure  and  hazard ;  and  he 
is,  nevertheless,  entitled  to  protection  against  the  negligent  acts  of 
persons  wilfully  passing  the  same  with  vessels  or  carriages  propelled 
by  steam-engines,  by  which  such  buildings  are  set  on  fire.  And,  in 
an  action,  for  the  damages  he  sustains,  it  is  competent  for  the  plaintifif 
to  show  that  experienced  persons,  in  such  employments,  were  accus- 
tomed to  use  precautions  which  the  defendants  neglected ;  the  ten- 
dency of  such  evidence  not  beiag  to  estabhsh  a  local  law  or  usage. ^ 


SECTION   V. 

OF     NUISANCES. 

§  200.  The  tenant's  possessory  interest  wiU  enable  him  to  maintain 
an  action  against  a  stranger,  for  any  act  by  which  his  possession  is 
immediately  affected,  or  the  consequences  of  which  are  in  any  way 
injurious  to  his  possession.'^  Both  landlord  and  tenant  may  have 
distinct  actions  for  the  same  wrongful  act ;  as  for  an  injury  to  trees,  the 
landlord  for  injury  to  the  body  of  the  tree,  and  the  tenant  in  respect 
to  its  shade  or  fruit.^  And,  if  trees  be  cut  down  upon  the  land,  the 
tenant  may  have  an  action  of  trespass  against  the  wrongdoer  for 
breaking  in  upon  his  premises,  and  the  landlord  an  additional  action 
of  trover  for  the  trees  carried  away.*  Upon  the  same  principle, 
trespass  hes  in  favor  of  the  tenant,  if  a  man  builds  a  house  so  close 
to  his  that  the  roof  overhangs,  and  throws  the  water  upon  it ;  or  if  a 
person  erects  any  thing  offensive  so  near  his  dwelling,  as  to  render  it 
useless  or  unfit  for  habitation;  as,  for  instance,  a  pigsty,  lime-kUn, 
smith's  forge,  tobacco-mill,  tannery,  or  privy.^ 

§  201.  Any  offensive  erection,  which,  from  its  nature,  may  be  an 
annoyance,  and  from  its  situation  actually  becomes  so,  is  a  nuisance. 


1  Cook  V.  The  Champlain  Transp.  Co.  1  Denio,  E.  91. 

2  Evans  v.  Evans,  2  Camp.  R.  191 ;  ante,  §  178. 

s  Biddesford  v.  Onslow,  3  Lev.  R.  209 ;  Starr  v.  Jackson,  11  Mass.  E.  519. 

*  Berry  v.  Head,  Palm.  327  ;  4  Co.  E.  62,  b ;  Cro.  Car.  242;  2  Inst.  303. 
,    5  Aldred's  Case,  9  Rep.  59,  a;  Penruddock's  Case,  5  Eep.  100;  Wynn  d.  Alard, 
Watts  &  S.  E.  524 ;  Howel  v.  McCoy,  3  Rawle,  256. 

12* 
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Thus  it  has  been  held,  that  a  slaughter-house  in  a  city  is  prima  facie 
a  nuisance  to  the  neighborhood  ;  and  that,  to  constitute  it  such,  it  is 
not  necessary  that  the  noxious  business  should  endanger  the  health 
of  the  neighborhood.  It  is  sufficient  if  it  be  offensive  to  the  senses, 
and  renders  the  enjoyment  of  life  uncomfortable.^  Upon  this  princi- 
ple, a  coal-yard  may  be  so  neghgently  conducted  as  to  become  a 
nuisance  to  the  neighboring  inhabitants,^  although  it  is  not  necessarily 
such  ;  and  only  becomes  so  by  being  so  carelessly  used  as  to  become 
obnoxious  to  the  neighborhood.^  So  the  act  of  keeping  a  large 
quantity  of  gunpowder  in  a  wooden  building,  insufficiently  secured, 
and  situated  near  other  buildings,  thereby  endangering  the  lives  of 
persons  residing  in  the  vicinity,  amounts  to  a  pubhc  nuisance.  And 
if  an  accident  occurs,  by  which  an  individual  is  wounded,  he  may 
recover  damages  against  the  party  guilty  of  the  nuisance,  although 
the  fire  may  not  have  been  occasioned  by  any  neghgence  of  the 
defendant.*  Even  a  private  dwelhng-house  may  be  kept  in  so  negli- 
gent and  filthy  a  manner  as  to  become  a  nuisance.^ 

§  202.  It  is  a  well-settled  principle,  that  every  individual  is  en- 
titled to  the  undisturbed  possession  and  lawful  enjoyment  of  his  own 
property ;  but  this  right  is  qualified  and  limited,  by  an  equal  right 
in  others,  to  enjoy  the  possession  of  their  property  also.  To  this 
possession  the  law  prohibits  all  direct  injury,  without  regard  to  its 
extent  or  the  motives  of  the  aggressor.  A  man  may  prosecute  such 
business  as  he  chooses  upon  his  premises,  but  he  cannot  erect  a 
nuisance  to  the  annoyance  of  his  neighbors,  even  for  the  purpose 
of  a  lawful  trade.  Thus  he  may  make  an  excavation  on  his  own  land, 
but  not  so  near  to  mine  as  to  cause  my  land  to  shde  into  his  canal ; 
nor  may  he  cast  the  dirt  or  stones  upon  my  land,  either  by  human 
agency  or  the  force  of  gunpowder.  If  he  cannot  construct  his  work, 
without  adopting  means  that  wiU  injure  his  neighbor,  he  must  abandon 
that  mode  of  using  his  property  or  wiU  be  held  responsible  for  all 
damages  resulting  therefrom.     He  will  not  be  permitted  to  accom- 


1  Callin  V.  Valentine,  9  Paige,  K.  575;  State  v.  Purse,  4  McCord,  R.  472. 

'  Barron  v.  Richard,  8  Paige,  E.  351. 

^  Russell  V.  Popham,  10  Paige,  R. 

*  Myers  u.  Malcomb,  6  Hill  (N.  Y.),  R.  292;  Rex  v.  Taylor,  2  Stra.  E.  1168;  3 
B.  &  C.  556  ;  Pierce  v.  Dent,  7  Cow.  R.  146  ;  4  Wend.  25 ;  Mayor,  &c.  v.  Furze,  3 
Hill  (N.  Y.),  R.  612. 

^  State  V.  Purser,  supra. 
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plish  a  legal  object  in  an  unlawful  way,  although  the  work  is  done 
in  the  most  careful  and  skilful  manner.^  Upon  the  same  principle, 
the  owner  of  a  house  and  lot  who  constructs  a  vault  within  the  limits 
of  the  street  in  front  thereof,  and  covers  the  same  with  flagging  so  as 
to  form  the  sidewalk,  acts  at  his  peril ;  and  is  responsible  for  all  in- 
juries resulting  from  its  want  of  entire  safety,  for  all  purposes  for 
which  the  pubhc  have  a  right  to  use  such  sidewalk.^ 

§  203.  It  must  not,  however,  be  inferred  that  an  action  can  be 
maintained  for  a  thing  which  merely  puts  another  to  inconvenience. 
Some  actual  damage  must  be  sustained ;  and  the  mere  act  of  divert- 
ing a  watercourse,  erecting  a  privy,  or  the  like,  is  not  sufficient  to 
sustain  an  action,  if  it  does  no  injury  to  the  plaintiif's  inheritance  or 
possession.  So  the  building  of  a  wall  which  intercepts  a  prospect, 
without  obstructing  the  light ;  or  the  opening  of  a  window  whereby 
the  privacy  of  a  neighbor  is  disturbed,  are  not  actionable ;  the  only 
remedy  in  this  latter  case  is  to  build  on  the  adjoining  land,  opposite 
the  offensive  window.^  The  injury,  must  also  be  of  a  substantial 
nature,  in  the  ordinary  apprehension  of  mankind,  and  not  arising  from 
the  caprice  or  pecuhar  physical  constitution  of  the  party  aggrieved. 
As  if  the  boughs  of  my  tree  grow  over  your  land,  you  may  cut  them 
off;  but  you  are  not  justifiable  in  cutting  them  before  they  grow 
over  your  land,  for  fear  they  should  grow  over.*  So  if  a  chandler 
erects  a  melting-house,  it  is  a  common  nuisance ;  but  if  a  man  is  so 


1  Hay  V.  The  Cohoes  Co.  2  Comst.  K.  160;  Tremain  v.  Same,  Ibid.  163;  Aldred's 
Case,  9  Co.  58;  Kol.  Abr.  565. 

^  Congreve  v.  Morgan,  5  Duer,  E.  495.  It  is  no  defence  to  an  action  for  an  injury 
sustained  by  the  brealiing  and  falling  in  of  the  covering  of  such  a  vault,  that  the  owner 
was  not  guilty  of  negligence  in  the  manner  of  its  construction.  Nor  can  the  owner 
defend  on  the  ground,  that  the  work  was  actually  done  by  a  third  person,  with  whom 
he  had  contracted  for  its  performance,  although  the  terms  of  the  contract  required 
the  contractor  to  use  stones,  for  such  covering,  in  all  respects  sufficient.  Nor  will  he 
protect  himself  by  showing,  that  the  covering  had  answered  the  purpose  for  which  it 
was  intended  for  a  year  after  the  completion  of  the  worlc,  and  that  he  had  no  knowl- 
edge that  the  covering  was  insufficient.  How  far,  in  the  city  of  New  York,  where  such 
matters  are  regulated  by  a  city  ordinance,  an  authority  from  the  corporation  would 
affect  in  such  cases  the  owner's  liability,  the  judges  in  this  case  suggest  a  quaere ;  and 
intimate  that  if  such  authority  were  shown,  the  liability  of  the  owner  might  depend 
upon  the  question  of  negligence  in  the  performance  of  the  work. 

8  Per  Eyre,  J.,  3  Camp.  82 ;  4  D.  &  E.  234 ;  Knowles  v.  Richardson,  1  Mod.  56 ; 
Le  Blanc  v. ,  3  Camp.  N.  P.  C.  82;  9  Eep.  586. 

*  Per  Coke,  J.,  in  Norris  v.  Baker,  1  Rolle,  E.  395. 
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tender-nosed  that  lie  cannot  endure  sea-coal,  he  ought  to  leave  his 
house. 1  Or  if  a  man  sets  up  a  school  so  near  my  study,  who  am 
of  the  legal  profession,  that  the  noise  interrupts  my  studies,  no  action 
lies.^ 

§  204.  Nor  will  an  action  lie  for  the  reasonable  use  of  a  person's 
right,  although  it  may  be  to  the  annoyance  of  another  ;  as  if  a 
butcher  or  brewer  exercise  his  trade  in  a  convenient  place.^  Nor' 
was  it  considered  actionable  in  a  case  where  a  defendant  kept  six  or 
seven  pointers  so  near  the  plaintiif's  dwelling-house,  that  his  family 
were  prevented  by  their  noise  from  sleeping  during  the  night,  and 
were  very  much  disturbed  in  the  day.*  So  the  erection  of  a  mill 
above  another  mill,  whereby  the  owner  of  the  lower  mUl  is  obliged  to 
extend  his  dam,  and  is  subjected  to  inconvenience  in  floatiag  timber 
to  his  mill,  but  which  does  not  affect  his  supply  of  water,  is  not  action- 
able.^ If  the  injury  is  trivial,  the  law  will  not  afford  redress ;  but 
it  will  interpose,  to  prevent  the  lower  miUs  being  rendered  useless  or 
unproductive,  in  any  considerable  degree.® 

§  205.  Although,  generally,  some  injury  must  have  been  sustained 
before  redress  can  be  had,  yet  if  the  necessary  consequence  of  what 
has  already  been  done  will  be  an  injury,  it  is  not  necessary  to  wait 
until  actual  damage  shall  have  accrued,  before  proceeding  to  the 
appropriate  remedy.  As  if  a  party  intending  to  buUd  a  house,  which 
will  obstruct  my  ancient  lights,  erects  fences  of  timber  for  the  purpose 
of  building,  I  have  no  right  to  pull  them  down ;  but  if  the  eaves  of 
the  house  when  built,  will  project  over  my  land,  I  need  not  wait  till 
water  actually  falls  from  them,  but  may  pull  them  down  at  once. 
Mere  threats,  however,  unaccompanied  by  an  act,  do  not  amount  to  a 
disturbance.'' 


1  Per  Doddridge,  J.,  in  Jones  v.  Powell,  Palmer,  536 ;  Hall  v.  Swift,  6  Scott,  167 ; 
Bower  v.  Hill,  1  Bing.  N.  C.  546. 

2  Com.  Dig.  Action  on  Case  for  a  Nuisance. 

8  9  Conn.  R.  305;  EUiotson  v.  Feetham,  2  Bing.  N.  C.  134;  Bliss  v.  Hall,  4  lb. 
183;  Flight  v.  Thomas,  10  A.  &  E.  590;  s.  c.  2  P.  &  D.  531. 

*  Street  v.  Tugwell,  B.  R.  M.  T.  41  Geo.  III. 

^  Palmer  v.  Mulligan,  3  Caines,  R.  307 ;  Sackrider  v.  Beers,  10  Johns.  R.  321. 

1=  Merritt  v.  Brinkerhoff,  17  J.  R.  306 ;  Stiles  v.  Hooker,  7  Pick.  266. 

'  9  Rep.  51,  a;  2  Rol.  Abr.  145,  Nuisance,  U.  This  case  presents  a  strong  illustra- 
tion of  a  well-settled  principle,  but  would  probably  be  an  unsafe  precedent  to  follow. 
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§  206.  If  the  owner  of  land,  on  which  a  nuisance  is  erected,  lets 
the  land,  or  if  a  tenant,  having  created  a  nuisance,  underlets  it,  and 
the  nuisance  is  continued,  an  action  for  the  damage  caused  by  its  con- 
tinuance will  lie,  at  the  option  of  the  injured  party,  either  against  the 
landlord  or  the  tenant ;  because,  by  letting  the  land  with  the  nuisance, 
he  affirms  it,  and  the  continuance  amounts  to  a  fresh  nuisance.^  The 
action  may  be  brought  by  any  subsequent  owner  or  occupant  of  the 
place,  who  has  been  subjected  to  the  nuisance ;  against  all  who  are 
concerned  in  its  continuance,  whether  they  be  lessees,  sub-lessees,  or 
assignees.^  And  it  does  not  appear  to  be  necessary,  in  order  to 
maintain  an  action  for  the  continuance  of  a  nuisance,  that  the  defend- 
ant should  have  been  requested  to  remove  it.^  The  damage  occa- 
sioned by  a  nuisance  need  not  be  direct,  in  order  to  sustain  an  action  ; 
erecting  a  dam  in  a  navigable  stream,,  that  obstructed  plaintiff's  raft, 
has  been  held  sufficient  for  this  purpose.* 

§  207.  Many  acts  done  upon  a  man's  own  property,  which  are  in 
their  nature  injurious  to  the  adjoining  land,  and  consequently  action- 
able as  nuisances,  may,  however,  be  legalized  by  prescription.  Thus, 
the  right  not  to  receive  impure  air  is  an  incident  of  property,  and  for 
any  interference  with  this  right  an  action  may  be  maintained ;  but  by 
an  easement  acquired  by  his  neighbor,  a  man  may  be  compelled  to 
receive  the  air  from  him  in  a  corrupted  state,  as  by  the  admixture  of 
smoke  or  noisome  smells,  or  to  submit  to  noises  caused  by  the  carry- 
ing on  of  certain  trades.     So,  with  regard  to  flowing  water,  though 


1  Staples  V.  Spring,  10  Mass.  K.,  72  ;  Vedder  v.  Vedder,  1  Denio,  E.  257 ;  Eex  v. 
Pedley,  1  Ad.  &  El.  822;  1  B.  &  P.  409  ;  Plamer  v.  Harper,  3  N.  Hamp.  3^.  In  an 
action  to  recover  damages  for  a  nuisance  caused  by  the  erection  of  a  barn  or  stable 
upon  the  defendant's  land,  adjoining  the  plaintiff's  dwelling-house,  and  allowing  ma- 
nure and  filthy  water  to  accumulate  and  stand  in  the  cellar  thereof,  it  is  not  erroneous 
for  the  judge  to  charge  the  jury,  that  if  the  defendant  constructed  and  adapted  the 
barn,  so  that  in  its  ordinary  use  it  would  be  injurious  and  offensive  to  the  plaintiff  and 
cast  unwholesome  odors  into  his  house,  the  defendant  is  liable  for  the  nuisance  thus 
caused  by  his  tenants,  to  whom  he  had  let  the  barn.  But  if  the  use  of  the  barn  proves 
a  nuisance,  by  reason  of  water  in  the  cellar,  and  that  is  a  special  unusual  circumstance, 
the  owner  is  not  liable  for  the  nuisance,  unless  he  knew,  or  had  reason  to  believe,  when 
he  let  the  barn,  that  the  use  of  it,  in  the  ordinary  mode  would  prove  a  nuisance.  Pick- 
ard  V.  Collins,  23  Barb.  R.  444. 

2  Staples  V.  Spring,  supra;  Rogers  v.  Stewart,  5  Verm.  215. 

8  Wigfovd  V.  Gill,  Cro.  Eliz.  269  ;  Per  Denio,  J.,  in  Brown  v.  Tte  Cayuga  and  Sus- 
quehanna R.  E.  Co.  2  Kern.  492. 
*  Hughes  V.  Heiser,  1  Binn.  E.  463. 
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the  riffht  to  receive  tlie  stream  in  its  accustomed  course  is  an  ease- 
ment,  yet  the  right  not  to  have  impure  water  discharged  upon  a  man  s 
land,  is  one  of  the  ordinary  rights  of  property,  the  infringement  of 
which  can  only  be  justijfied  by  an  easement  previously  acquired  by  the 
party  so  discharging  it.  Therefore,  an  ancient  user,  is  held  to  be  a 
justification  for  the  exercise  of  a  noisy, ^  or  oiFensive  trade  ,2  or  for  dis- 
charging water  in  an  impure  state  upon  the  adjoining  land.^  In  Bliss 
v.  Hall,  Tindall,  C.  J.,  says,  "  the  plaintiff  came  to  his  house  with  all 
the  rights  appurtenant  to  it,  one  of  which,  at  common  law  is,  a  right 
to  wholesome  untainted  air,  unless  the  business  which  creates  the 
nuisance  has  been  carried  .on  there  for  so  great  a  length  of  time,  that 
the  law  will  presume  a  grant  from  his  neighbor,  in  favor  of  the  party 
who  uses  it,  and  twenty  years  user  would  alone  legalize  the  nuisance." 
In  this  case,  the  defendant  carried  on  the  business  of  a  tallow- 
chandler  on  the  adjoining  premises,  three  years  before  the  plaintiff 
entered  upon  his  premises,  but  it  was  held  insufficient  to  legalize  the 
nuisance. 

§  208.  We  may  here  mention,  although  it  perhaps,  more  strictly 
belongs  to  that  branch  of  the  work  which  relates  to  the  tenant's  reme- 
dies, that  in  case  a  tenant  is  aggrieved  by  a  private  nuisance,  besides 
resorting  to  an  action  at  law  for  damages,  or  applying  to  a  court  of 
equity  to  prevent  its  erection,*  he  may  at  once  enter  and  abate  such 
nuisance,  without  the  formality  of  legal  process ;  ^  and  trespass  wiU 
not  lie  against  him,  either  for  the  entry  or  the  abatement,  provided 
he  commits  no  riot  in  doing  it.^  Thus,  where  the  nuisance  complained 
of  was  the  obstruction  of  a  rivulet,  by  means  whereof  the  defendant's 
cattle  could  not  obtain  water  so  plentifully  as  before,  the  defendant 
was  justified  in  entering  upon  the  plaintiff's  soil  and  abating  the  mill- 
dam.^    Lord  EUenborough,  dehvering  the  opinion  of  the  court  in  this 


1  EUiotson  V.  Feetham,  2  Bingh.  N.  C.  134. 

2  Bliss  V.  Hall,  6  Scott,  K.  500. 

3  Wright  V.  Williams,  1  M.  &  W.  77. 

*  Catlin  V.  Valentine,  9  Paige,  R.  575 ;  3  Verm.  E.  529 ;  Lansing  v.  Smith,  4  Wend. 
9;  Stetson  v.  Faxon,  19  Pick.  147. 

5  Gleason  v.  Gary,  4  Conn.  K.  418;  2  Mod.  R.  253;  Raikes  v.  Townsend,  2  Smith, 
R.  9  ;  Meeker  v.  Van  Rensselaer,  15  Wend.  397. 

8  Wetmore  v.  Tracy,  14  Wend.  250 ;  Batten's  Case,  9  R.  54,  b ;  Colburn  v.  Richards, 
13  Mass.  420. 

'  Raikes  v.  Townshend,  2  Smith,  R.  9. 
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case,  illustrates  the  principle  by  the  following  cases.  "  If  a  man 
make  a  ditch  in  his  own  land,  by  meaiis  of  which  the  water,  which  runs 
to  my  miU  is  diminished,  I  may  myself  fill  up  the  ditch.  If  he  erects 
upon  his  own  soil  any  thing  which  is  a  nuisance  to  my  house,  mill,  or 
land,  I  may  remain  on  my  own  soil,  or  enter  upon  his,  and  throw  it 
down,  and  justify  this  in'  an  action  of  trespass.  If  he  stops  my  way 
to  my  common,  and  incloses  the  common,  I  may  justify  the  dejection 
of  the  inclosure  of  the  common  or  way.  And  this  I  may  stiU  do  if  I 
have  only  an  estate  for  years."  But  a  man  may  not  turn  the  water 
back  on  the  land  of  the  party  who  iacreases  the  natural  flow  of  the 
stream,  by  means  of  ditches.^ 

§  209.  In  abating  a  priyate  nuisance,  a  party  is  bound  to  use 
reasonable  care,  that  no  more  damage  is  done  than  is  necessary  to 
effect  the  purpose ;  and  so  long  as  he  comphes  with  this  rule,  he  will 
not  be  answerable  for  any  damage  resulting  from  the  act  of  abating 
such  nuisance.^  Therefore,  where  a  man  erected  a  mill-dam,  part 
upon  his  own  land  and  part  upon  the  land  adjoining ;  and  the  owner 
of  the  adjoining  land  pulled  down  the  portion  of  the  dam  standing 
upon  his  land,  by  which  all  the  dam  fell  down,  and  the  water  ran  out ; 
the  court  held  it  justifiable. ^  So  if  one  erects  a  wall,  partly  upon  his 
own  land  and  partly  upon  the  land  of  his  neighbor,  and  the  neighbor 
puUs  down  the  part  of  the  wall  upon  his  own  land,  and  thereupon  aU 
the  wall  falls  down,  this  is  lawful.*  But  he  may  not  abate  more  than  is 
absolutely  necessary,  and  therefore,  where  a  plaintiff  had  a  right  to 
irrigate  his  meadow,  by  placing  a  dam  of  loose  stones  across  a  stream, 
and  occasionally  a  board,  and  fender  ;  and  he  fastened  the  board  with 
two  stakes,  which  he  had  no  right  to  do ;  the  defendant  was  held  jus- 
tifiable in  removing  the  stakes,  but  not  in  removing  the  board.^  "  So 
if  H.  builds  a  house  so  hear  mine,  that  it  shoots  the  water  upon  my 
house,  or  is  in  any  other  way  a  nuisance  to  me,  I  may  enter  upon 
the  owner's  soil  and  pull  it  down,"  and  for  this  reason  only,  it  is  said, 
"  a  small  fine  was  set  upon  the  defendant,  in  an  indictment  for  a 
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riot  in  pulling  down  some  part  of  a  house,  it  being  a  nuisance  to 
his  lights,  and  the  right  found  for  him  in  an  action  for  stopping  his 
Ughts."  1 

§  210.  The  fact  that  a  private  nuisance  is  indictable  as  a  public 
nuisance  ;  or  the  continuance  of  a  nuisance  created  by  the  overflowing 
of  lands  by  means  of  a  mill-dam  for  twenty  years  and  upwards,  though 
it  confers  a  right  to  the  use  of  the  land  flowed,  and  constitutes  no  de- 
fence to  a  proceeding  on  the  part  of  the  public  to  abate  it ;  will  in 
neither  case  prevent  an  individual  from  bringing  an  action  against  the 
party  causing  it,  provided  he  can  prove  he  has  himself  sustained  seme 
special  injury  thereby.^  Nor  will  the  abatement  of  a  nuisance  by  a 
plaintifi",  preclude  him  from  recovering  damages  sustained  by  himself 
prior  to  the  abatement.^  No  previous  demand  or  notice  is  necessary 
before  making  such  abatement,  except  where  the  tenement  on  which 
the  nuisance  is  erected,  has  passed  into  other  hands  since  its  erection ;  * 
and  the  demand  may  then  be  made  either  on  the  lessor  or  lessee,  for 
the  continuance  of  it  is  a  nuisance  by  the  lessee,  against  whom  an 
action  would  also  lie.^ 

§  211.  There  must  be  some  sensible  abridgment  of  the  enjoyment 
of  the  tenement  to  which  the  easement  is  attached,  in  order  to  amount 
to  a  disturbance,  although  it  is  not  necessary  there  should  be  a  total 
obstruction  of  the  easement.^  Thus,  to  maintain  an  action  for  ob- 
structing light,  it  is  sufficient  to  show,  that  the  easement  cannot  be 
enjoyed  in  so  full  and  ample  a  manner  as  before,  or  that  the  premises 
are  to  a  sensible  degree,  less  fit  for  the  purposes  of  business  or  occu- 
pation.'^ In  a  case  of  this  kind,  the  court  said,  "  the  question  is 
whether  the  plaintiff  has  the  same  enjoyment  now  which  he  used  to 
have  before,  of  light  and  air  in  the  occupation  of  his  house  ;  whether 
the  alteration,  by  carrying  forward  the  wall  to  the  height  of  ten  feet, 
has  or  has  not  occasioned  the  injury  which  he  complains  of.     It  is  not 
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every  possible,  or  speculative  exclusion  of  light,  whicli  is  the  ground 
of  an  action  ;  but  that  which  the  law  recognizes,  is  such  a  diminution 
of  hght  as  really  makes  the  premises  to  a  sensible  degree  less  fit  for 
the  purposes  of  business.  It  appears  the  defendant's  premises  had 
been  injured  by  fire,  and  they  reerected  them  in  a  difierent  manner. 
They  have  a  right  to  reerect  in  any  way  they  please,  with  this  single 
limitation,  that  the  alteration  which  they  make,  must  not  diminish  the 
enjoyment  by  the  plaintiff  of  the  hght  and  air."  ^ 


SECTION  VI. 

OF     EASEMENTS. 

§  212.  We  have  seen  that  a  tenant  is  entitled  to  the  use  of  all 
those  privileges,  easements,  and  appurtenances  in  any  way  belonging 
to  the  premises  under  lease,  as  incident  to  his  grant,  unless  they  have 
been  expressly  reserved  and  excepted  out  of  the  lease ;  whUe  he  is, 
at  the  same  time,  bound  to  the  performance  of  all  such  duties  as  have 
been  lawfully  imposed  upon  the  land  for  the  benefit  of  others,  either 
individually,  or  by  virtue  of  any  regulation,  made  by  the  authority  of 
the  city  or  town  within  whose  boundary  he  has  located  himself.  As 
these  duties  and  easements  essentially  affect  the  tenant's  enjoyment 
of  the  premises,  it  may  be  proper  here  to  notice  the  most  important 
of  them,  with  some  of  their  modifications.  Under  the  head  of  ease- 
ments, may  be  included  all  those  privileges,  which  the  pubhc,  or  the 
occupants  of  neighboring  lands,  or  tenements,  have  in  the  lands  of 
another,  and  by  which  the  servient  owner  upon  whom  the  burden 
of  the  privilege  is  imposed,  is  obliged  to  suffer,  or  not  to  do  some- 
thing on  his  own  land,  for  the  advantage  of  the  pubhc,  or  of  the 
person  to  whom  the  privilege  belongs.  Of  these  we  will  only  specify, 
ways,  commons,  fisheries,  watercourses,  removal  of  buildings,  and  the 
right  of  support  from  neighboring  soil.  There  are,  also,  a  great 
variety  of  other  servitudes  enumerated  by  Chancellor  Kent,  in  his 
Commentaries,  which  grow  up  in  cities,  where  the  population  is  dense 
and  the  buildings  are  compact.  As  the  right  of  support,  which  arises. 
from  contract  or  prescription,  where  the  owner  of  a  house  stipulates 
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to  allow  his  neighbor  to  rest  his  timbers  on  the  walls  of  his  house. 
There  is  also  the  servitude  of  drip,  by  which  one  man  engages  to 
permit  the  waters  flowing  from  the  roof  of  his  neighbor's  house,  to 
fall  on  his  estate.  So  there  is  the  right  of  drain,  or  to  convey  water 
in  pipes  through  or  over  the  estate  of  another.  These  servitudes  or 
easements  must  be  created  by  the  owner  alone ;  and  one  tenant  in 
common  cannot  estabhsh  them  upon  the  common  property  without  the 
consent  of  his  cotenant.  They  may  be  limited  to  certain  times ;  as 
the  drawing  of  water  from  a  neighbor's  well,  may  be  confined  to 
certain  hours ;  or  a  right  of  passage,  may  be  limited  to  a  portion 
of  the  day,  or  to  a  certain  place  ;  and  any  attempt  to  exercise  such 
privileges  without  the  owner's  consent,  will  subject  the  party  to  an 
action.! 

(a.)    Of  a  Right  of  Way. 

§  213. '  A  right  of  way  is  the  right  to  use  the  surface  of  another 
person's  land  for  the  purpose  of  passing  and  repassing  ;  and  the  inci- 
dental right  of  properly  fitting  the  surface  for  that  use,  by  levelhng, 
gravelling,  ploughing,  or  paving,  while  the  owner  of  the  soil  retains 
all  the  rights  and  benefits  of  ownership  consistent  with  such  ease- 
ment.2  It  may  arise  by  a  grant  of  the  owner  of  the  soil,  by  pre- 
scription, which  supposes  a  grant,  or  from  necessity.  When  by  grant, 
it  can  only  be  created  by  deed,  although  it  may  be  but  an  easement 
upon  the  land  of  another,  and  not  an  interest  in  the  land  itself.  It 
concedes  only  a  right  of  passing  in  a  particular  line,  and  not  to 
vary  it  at  pleasure,  or  to  go  in  different  directions  ;°  and  if  granted 
for  a  particular  purpose,  it  does  not  include  a  right  of  way  for  another 
purpose.*  If  it  be  a  right  of  way  in  gross,  or  a  personal  right,  it  is 
not  assignable  ;  and  is  in  that  case  so  exclusive,  that  the  owner  of  the 
right  cannot  take  another  pei'son  with  him.  But  when  the  right  is 
appendant,  or  annexed  to  the  estate,  it  passes  with  the  land,  to  an 
occupant  or  assignee.^ 

§  214.  A  right  of  way  may  also  arise  from  necessity ;  as,  if  a 
man  leases  or  sells  land  to  another,  which  is  wholly  surrounded  by 
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Ms  own  land,  tlie  lessee  or  purchaser,  is  entitled  to  a  reasonable 
passage  over  the  lessor's  ground  to  arrive  at  his  land ;  for  this  is  a 
necessary  incident  to  the  grant,  without  which  the  grant  would  be 
useless. 1  It  cannot  be  claimed  by  one  who  has  a  way  over  his  own 
ground  however  inconvenient  that  may  be  ;  ^  nor  if  there  is  a  nearer 
and  a  better  way  than  the  one  claimed.^  The  right  of  locating  it, 
belongs  to  the  owner  of  the  land  ;  but  it  must  be  a  convenient  way.* 
After  it  has  been  once  designated,  the  grantee  has  no  right  to  de- 
viate from  the  course  so  designated  ;  although  the  way  may  become 
impassable,  from  being  overflowed  or  otherwise.^  There  is,  however, 
a  temporary  right  of  way  over  the  adjoining  lands  if  the  highway  be 
out  of  repair,  or  otherwise  impassable.  But  this  principle  applies 
only  to  public,  and  not  to  private  ways ;  for  a  person  having  a  pri- 
vate way  over  another's  land,  has  no  right  to  go  upon  the  adjoiniog 
land,  even  though  the  private  way  be  impassable.^ 

§  215.  The  question  has  been  much  discussed,  whether  a  right  of 
way,  or  path  for  towing  vessels,  exists  along  the  banks  of  navigable 
rivers.  Mr.  Chancellor  Kent  observes,  that  in  those  countries  where 
the  liberal  doctrines  of  the  Roman  law  have  been  adopted,  lands  on 
each  side  of  a  navigable  river,  as  well  as  on  the  seashore,  have 
always  been  regarded,  as  dependencies  of  the  pubhc  domain,  and 
subject  to  the  servitude,  or  burden,  of  towing-paths,  for  the  benefit 
of  the  public ;  but  no  such  right  exists  according  to  the  EngUsh 
law.''  There  has  been  no  adjudication  upon  this  point  in  New  York, 
but  it  has  been  there  held,  after  a  thorough  examination  of  the 
subject,  that  the  public  have  no  right  to  use  and  occupy  the  land  of 
an  individual,  adjoining  navigable  waters,  as  a  public  landing,  or 
place  of  deposit  of  property,  in  its  transit,  against  the  will  of  the 
owner;    although  such  user  may  have  been  continued  upwards  of 
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twenty  years,  with,  the  knowledge  of  the  owner.^  It  is  held,  however, 
in  Missouri,  that  navigators  and  fishermen,  are  entitled  to  the  tem- 
porary use  of  the  banks  of  the  navigable  rivers  in  that  State,  though 
owned  by  private  individuals,  for  the  purpose  of  landing  and  repair- 
ing their  vessels,  and  exposing  their  sails  and  merchandise  ;  but  that 
such  use  is  only  for  transient  purposes,  and  under  restriction.^ 

§  216.  A  right  of  way  by  prescription,  for  agricultural  purposes, 
is  a  hmited  and  quahfied  right,  and  does  not  necessarily  confer  a 
right  to  use  such  way,  for  general  or  commercial  purposes.  Thus,  a 
right  of  way  for  carriages,  does  not  necessarily  include  a  way  for 
cattle.^  A  reservation,  in  a  lease,  of  a  right  of  way  on  foot  for 
horses  and  cattle,  does  not  give  a  right  to  carry  manure ;  *  for  a 
right  of  way  to  a  close  for  some  purposes,  must  not  be  enlarged  for 
other  purposes.^  But  the  extent  of  the  right  is  a  question  for  a  jury 
under  all  the  circumstances  of  the  case.^  And,  as  a  general  rule, 
where  there  is  a  license  to  use  a  certain  way,  there  must  be  a  rea- 
sonable use  of  it ;  as  if  a  man  let  a  house,  reserving  a  right  of  way  to 
the  rear,  he  cannot  go  through,  without  request,  nor  at  unseasonable 
hours.^  Twenty  years'  uninterrupted  user,  is  sufficient  to  presume  a 
grant  of  a  right  of  way,  provided  it  is  adverse,  and  not  by  per- 
mission.^ But  the  erection  of  a  gate  at  the  time  a  way  is  opened,  or 
the  declarations  of  the  owner  at  such  time,  contradictory  of  such 
right,  will  rebut  the  presumption  of  the  grant  of  a  common  way.^ 
The  extent  of  the  right  is  confined  by  the  mode  of  user ;  unless  the 
grant  be  shown,  in  which  case  it  will  be  confined  by  the  terms  of  the 
instrument,  not  having  been  adverse  thereto. ^° 

§  217.  From  long  forbearance  to  exercise  a  right  of  way,  a  release 


1  Pearsall  v.  Post,  20  Wend.  E.  Ill  ;  s.  c.  22  Ibid.  425. 

2  O'Fallon  v.  Daggett,  4  Missouri,  R.  343. 

8  Jackson  v.  Stacy,  Holt,  N.  P.  C.  455  ;  Ballard  v.  Dyson,  1  Taunt.  279  ;  Kirkham 
V.  Sharp,  1  Wheat.  323. 

4  Bruntou  v.  Hall,  1  G.  &  D.  207. 

6  Comstock  V.  Van  Deusen,  5  Pick.  163;   Webster  v.  Bach,  1  Freem.  247;   15 
Pick.  553. 

^  Cowling  i;.  Higginson,  4  M.  &  W.  245. 

7  Tomlin  v.  Fuller,  1  Vent.  48. 

8  Maverick  v.  Austin,  1  Bailey,  58  ;  Gayetty  v.  Bethune,  14  Mass.  53 ;  Turubull  v. 
Eivers,  3  McCord,  138. 

'  Commonwealth  v.  Newberry,  2  Pick.  57  ;  Barker  v.  Clark,  4  N.  H.  384. 
w  Hart  V.  Chalker,  5  Conn.  316  ;  Atkins  v.  Boardman,  20  Pick.  291. 
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may  be  presumed,  but  when  the  right  can  only  be  acquired  by  twenty 
years'  enjoyment,  it  cannot  be  lost  by  disuse  for  a  less  period. ^  Unity 
of  possession  of  the  close  where  a  private  way  exists,  with  the  close 
to  which  such  a  way  is  appurtenant,  or  which  gives  the  right  of  way, 
may  cause  an  extinction  of  the  same ;  as  if  a  man  have  a  way  over 
the  close  of  another,  and  he  purchase  that  close,  the  way  is  extin- 
guished by  the  unity  of  possession.^  But  this  is  to  be  understood 
of  a  mere  way  of  easement ;  for  if  it  be  a  way  of  necessity,  it  will 
not  be  extinguished  by  such  unity  of  possession  ;  nor  unless  the 
necessity  ceases.^  And  if  it  be  a  prescriptive  easement,  mere  unity 
of  possession  but-  suspends  the  right,  it  requires  a  unity  of  ownership 
to  destroy  it.*  Therefore,  where  a  party  seized  in  fee  of  certain 
premises,  took  a  lease  of  the  adjoining  land,  the  owner  of  which  had 
previously  enjoyed  an  easement  in  the  former  ;  such  unity  of  posses- 
sion was  held  to  suspend,  and  not  to  extinguish  the  right  of  way  over 
the  former.^ 

(b.)   Of  Commons. 

§  218.  Commons  is  a  right  or  privilege  which  one  or  more  persons 
have,  to  take  or  use  some  portion  of  that,  which  another  person's 
lands,  woods,  or  waters  produce,  in  order  to  provide  pasture  for  his 
cattle,  fuel  for  his  family,  or  means  of  repairing  his  implements  of 
husbandry.  It  was  originally  designed  to  encourage  agriculture,  and 
commenced  in  some  agreement  between  lords  of  manors  and  their 
tenants ;  but,  being  continued  by  usage,  is  vaUd  without  an  instru- 
ment in  writing  to  prove  the  original  grant.  The  most  general  and 
valuable  kind  of  common  is  that  of  pasture,  or  the  right  of  feeding 
one's  beasts  on  another's  lands.  The  pohcy  of  the  old  law,  however, 
in  favor  of  common  of  pasture  and  of  estovers,  as  being  conducive 
to  improvement  in  agriculture,  has  entirely  changed  or  become  obso- 
lete, and  the  right  itself  is  scarcely  recognized  in  this  country.  It 
probably  does  not  exist  in  any  of  the  Northern  or  Western  States  of 
the  Union,^  except  in  the  State  of  New  York,  where  it  has  been  the 


1  Wright  V.  Freeman,  5  H.  &  Johns.  476 ;  Emerson  v.  Wiley,  10  Pick.  316 ;  3  Mc- 
Cord,  295;  10  Mass.  189. 

2  Dyer,  295  ;  Palm.  446 ;  3  Bulst.  340. 

'  Grant  v.  Chase,  17  Mass.  448  ;  McDonald  v.  Lindall,  3  Rawle,  495. 
*  Manninc;  v  Smith,  6  Conn.  R.  291 ;  Caubane  v.  Pish,  2  Tyrw.  155. 
6  Thomas  v.  Thomas,  2  Cr.  M,  &  R.  34 ;  s.  c.  5  Tyrw.  804. 
6  Trustees  of  Western  University  v.  Robinson,  12  Serg.  &  Eawle,  33. 
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subject  of  some  litigation ;  resulting,  probably,  in  the  adoption  of  the 
principle  of  English  law,  that  where  the  right  of  common  of  pasture 
has  once  been  estabhshed,  the  right  of  the  owner  of  the  soil  to  improve 
his  waste  lands  is  to  be  exercised  consistently  with  the  preservation 
of  the  right  of  common.^ 

§  219.  Common  of  pasture  is  either  appendant  or  appurtenant. 
The  first  is  founded  on  prescription,  and  regularly  annexed  to  arable 
land.  It  authorizes  the  tenant  to  put  commonable  beasts  upon  the 
waste  grounds  of  the  manor,  but  such  beasts  must  be  levant  and 
couchant  on  the  estate  ;  that  is,  such  cattle  only  as  are  necessary  to 
plough  and  manure  the  land,  and  so  many  as  the  land  wiU  sustain 
during  the  winter.  Common  appurtenant  may  be  annexed  to  any 
kind  of  land,  and  may  be  created  by  grant  as  well  as  by  prescription. 
It  allows  the  occupant  to  put  in  other  beasts  than  such  as  plough  or 
manure  the  land  ;  and,  not  bemg  founded  on  necessity,  like  the  other 
right  as  to  commonable  beasts,  was  never  favored  in  law.^  Common 
of  pasture,  whether  appendant  or  appurtenant,  may  be  apportioned  ; 
for,  as  the  land  is  entitled  to  common  only  for  such  cattle  as  are 
necessary  to  plough  and  manure  it,  the  common  cannot  be  surcharged 
by  any  number  of  divisions  or  subdivisions  in  consequence  of  alienar 
tion.  Such  common,  therefore,  being  incident  to  the  land,  passes 
with  it  in  such  proportions  as  the  land  may  be  divided  into.^  But 
common  of  estovers  is  not  apportionable ;  for  if  this  were  to  be  allowed 
the  land  might  be  easily  surcharged.  If,  for  instance,  estovers  are 
granted  as  belonging  to  a  farm  of  two  hundred  acres,  so  long  as  this 
is  one  farm  there  is  but  one  house,  and,  perhaps,  not  more  than  two 
chimneys  ;  but  if  the  farm  is  divided,  another  house  becomes  neces- 
sary, and  double  the  number  of  chimneys  must  be  supplied,  which 
would  be  injurious  to  the  inheritance.  So,  also,  of  fences  and  build- 
ings ;  upon  a  division  of  the  farm  more  fences  and  buildings  become 
necessary,  and  if  both  are  to  be  supplied  from  the  woods  of  the  pro- 
prietor an  increased  quantity  would  be  taken,  when  by  the  grant  itself 
only  estovers  for  one  farm  were  allowed. 

§  220.    Since  estovers  cannot  be  apportioned,  neither  of  the  ten- 


'  Watts  V.  Coffin,  11  Johns.  R.  495. 

2  Van  Eensselaer  v.  Radcliflf,  10  Wend.  R.  637. 

"  Livingston  v.  Tenbroeck,  16  Johns.  E.  26;  Bennet  v.  Reave,  Willes,  227. 
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ants,  in  case  of  a  division  of  the  farm,  can  have  them ;  they  therefore 
become  extinguished,  -whenever  a  division  is  made  by  the  act  of  the 
party,  among  several  tenants.  They  belong  to  the  whole  farm  as  an 
entirety,  and  not  to  parts  of  it ;  and  as  the  owner  of  no  one  portion 
can  enjoy  the  right,  it  is  necessarily  extinguished,  and  can  only  be 
revived  by  a  new  grant.^  And  if  common  of  estovers  devolves  upon 
several  by  operation  of  law,  as  by  descent,  they  cannot  (at  least  under 
the  operation  of  the  statute  of  descents  in  New  York),  enjoy  the  right 
in  severalty ;  although  they  may  unite  in  a  conveyance,  and  vest  the 
right  in  one  individual.  It  is  a  joint  right,  to  be  enjoyed  jointly  by 
the  heirs  or  their  assigns  ;  on  the  principle,  that  the  land  charged  with 
the  right  ought  not  to  have  an  increase ,  of  burden  by  the  multiplicar 
tion  of  claimants.^  If  a  stranger,  who  has  no  right,  put  his  cattle 
upon  the  common,  the  landlord  may  distrain  them  damage-feasant, 
or  may  have  his  remedy  by  action  of  trespass ;  and  the  commoner 
may  in  like  manner  distrain,  or  sue  for  damage  by  an  action  on  the 
case.^  If  a  commoner  surcharge  the  common,  the  landlord  may  dis- 
train the  extra  beasts  or  bring  trespass,  while  the  other  commoners 
may  have  an  action  on  the  case.* 

(c.)    Of  Fisheries. 

§  221.  A  common  of  fishery,  according  to  Mr.  Chancellor  Kent,  Is 
of  two  kinds :  the  one,  a  right  of  fishing  common  to  all ;  and  the  other, 
a  right  vested  exclusively  in  one  or  a  few  individuals.  By  the  com- 
mon law,  owners  of  lands  on  the  banks  of  freshwater  rivers,  zJaove  the  ■ 
ebbing  and  flowing  of  the  tide,  have  the  exclusive  right  of  fishing,  as 
well  as  the  right  of  property  opposite  to  their  respective  lands  ad  filum 
medium  aquce.  And  where  the  lands  on  each  side  of  the  river  belong 
to  the  same  person,  he  has  the  same  exclusive  right  of  fishery  in  the 
whole  river,  so  far  as  his  lands  extend  along  the  same.  But  such 
right  is  always  subject  to  the  pubhc  convenience  ;  and  aU  erections  or 
impediments  made  by  the  owners,  so  as  to  obstruct  the  free  use  of  the 
river,  as  a  highway  for  boats  or  rafts,  are  deemed  nuisances.  So  far 
as  regards  the  right  of  fishery  in  rivers  that  are  not  navigable  (and, 


'  Van  Rensselaer  u.  Radcliff,  10  AVend.  650. 

2  Ley  man  v.  Abeel,  16  Johns.  R.  30. 

8  Cheeseman  v.  Hardham,  1  B.  &  A.  706 ;  Ricketts  v.  Salway,  2  Ibid.  360. 

*  Bowen  v.  Jenkins,  6  Ad.  &  El.  911. 
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in  the  common-law  sense  of  the  term,  those  only  are  deemed  navigable 
in  which  the  tide  ebbs  and  flows) ,  it  is  subject  to  the  further  qualificar 
tion  of  not  being  so  used  as  to  injure  the  private  rights  of  others  ;  and 
it  does  not  extend  to  impede  the  passage  of  fish  up  the  river,  by  means 
of  dams  or  other  obstructions. ^ 

§  222.  The  private  right  of  fishery  is  confined  to  freshwater  rivers, 
above  tide-water,  unless  a  special  grant  or  prescription  is  shown ;  and 
the  right  of  fishing  in  the  sea,  or  in  a  bay  or  arm  of  the  sea,  and  also 
in  navigable  or  tide-waters,  is  a  right  pubhc  and  common  to  every 
one.  No  individual  can  appropriate  to  himself  an  exclusive  privilege 
in  navigable  waters  or  an.  arm  of  the  sea,  without  showing  a  grant  or 
prescription  for  the  same.^  But  this  right  of  free  fishery  is  to  be 
understood  to  be  always  under  the  control  of  the  municipal  law  of  the 
land  ;  for  no  person  has  a  right  of  going  over  another  man's  land  for 
the  purpose  of  fishing,  or  of  crossing  the  beach  or  seashore,  even  to 
bathe  in  the  sea,  as  against  the  owner  of  the  soU  of  the  shore.^  The 
legislatures  of  the  several  States  have  also  assumed  the  regulation  of 
the  passage  and  protection  of  fish,  in  streams  not  navigable  in  the 
technical  sense.  And  it  is  now  considered  that  fisheries  are,  as  at 
common  law,  the  exclusive  right  of  the  owners  of  the  banks  of  rivers 
not  navigable,  unless  otherwise  appropriated  by  statute  ;  and  that  the 
right,  unless  secured  by  a  particular  grant  or  prescription,  is  held  sub- 
ject to  legislative  control.^  But  by  force  of  a  grant,  or  by  prescrip- 
tion, a  person  may  have  an  exclusive  right  of  fishery,  even  in  an  arm 
of  the  sea,  or  in  a  navigable  river  where  the  tide  ebbs  and  flows. 
Thus,  a  patent  to  the  inhabitants  of  a  town,  conveying  all  lands  under 
water  within  the  bounds  of  the  grant,  together  with  the  exclusive  right 
of  fishing  in  the  waters  of  the  same,  confers  this  right  as  the  common 
property  of  the  town,  and  may  be  regulated  by  rules  adopted  at  the 
town  meeting.^ 


1  The  People  v.  Piatt,  17  Johns.  E.  195;  Hooker  v.  Cumroings,  20  Ibid.  90;  Ex 
parte  Jennings,  6  Cow.  518 ;  Berry  v.  Cable,  3  Greenl.  269 ;  Scott  v.  Wilson,  3  N.  H. 
E.  321 ;  Comnaonwealth  v.  Charleston,  1  Pick.  E.  180;  Adams  v.  Pease,  2  Conn.  E. 
481 ;  Browne  v.  Kennedy,  5  Har.  &  J.  195. 

2  Arnold  v.  Mundy,  1  Halst.  E.  1  ;  Martin  v.  Waddell,  16  Peters,  R.  600;  Parker 
V.  The  Cutler  M.  Co.  20  Maine  E.  353  ;  Carter  v.  Murcot,  4  Burr.  2162 ;  The  Mayor, 
&c.,  of  Oxford  V.  Richardson,  4  T.  E.  437. 
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§  223.  Althougli  the  right  of  fishing  in  a  navigable  river  is  a  com- 
mon right,  the  adjoining  proprietors  have  the  exclusive  right  of  draw- 
ing a  seine  and  taking  fish  on  their  own  land  ;  and  if  an  island,  or  a 
rock  in  tide-waters,  be  private  property,  no  person  but  the  owner  has 
the  right  to  use  it  for  the  purpose  of  fishing.^  It  may  be  observed, 
also,  that  in  Pennsylvania  the  doctrme  which  holds  no  rivers  to  be 
navigable,  so  as  to  confer  the  common  right  of  fishery  except  those 
where  the  tide  ebbs  and  flows,  is  not  apphcable  to  the  great  rivers  of 
that  State  ;  and  that  the  owners  of  land  on  the  banks  of  such  rivers 
as  the  Delaware  and  Susquehannah,  so  far  as  they  are  common  high- 
ways, have  no  exclusive  right  of  fishing  opposite  their  respective 
lands.  The  right  to  such  fisheries  is  declared  to  be  vested  in  the 
State,  and  open  to  all  the  world.^  A  similar  exception  to  the  common- 
law  rule  has  been  suggested  to  exist  in  North  and  South  Carolina,  and 
probably  in  other  States.^  The  property  which  the  law  gives  in  river- 
fish  uncaught  is  of  that  kind  which  is  called  special  or  qualified  prop- 
erty, and  is  derived  out  of  the  right  to  the  place  or  soil  where  such 
fish  hve ;  a  man  has  a  special  property  in  them  so  long  as  they  are 
upon  his  land,  or  in  the  water  which  flows  over  it ;  but  he  loses  such 
property  the  moment  they  resort  to  the  soil  or  water  of  another. 
However,  if  an  individual  plants  a  bed  of  oysters,  even  in  a  bay  or  an 
arm  of  the  sea,  and  marks  it  out  by  stakes,  it  is  held  to  be  no  interfer- 
ence with  the  common  right  of  fishing  in  such  bay,  and  he  acquires  a 
qualified  property  in  such  oysters,  sufficient  to  enable  him  to  maintain 
trespass  against  any  person  who  invades  such  property.* 

(d.)    Watercourses. 

§  224.  Every  proprietor  of  land  through  which  a  natural  stream 
flows  has  a  right  to  the  advantages  of  that  stream,  flowing  in  its  natural 

recreation,  as  "honest"  Izaae  Walton  calls  fishing,  seems  to  be  very  much  neglected  ; 
for,  as  Mr.  Chancellor  Kent  observes,  in  the  Commentary  to  which  our  text  is  largely 
indebted,  manufacturing,  machinery,  and  steamboats,  together  with  the  skill  and 
cupidity,  and  -perseverance  of  fishermen,  have  much  diminished  the  resort  of  the  most 
valuable  fish  into  the  rivers  of  the  Northern  States.  But  the  learned  Chancellor  does 
not  doubt  that  society  has  gained  by  the  change. 

1  Lay  V.  King,  5  Day,  R.  72 ;  Commonwealth  v.  Shaw,  14  Serg.  &  R.  9. 

2  Carson  v.  Blazer,  2  Bin.  475  ;  Shunk  v.  The  President,  &c.,  of  the  Schuylkill  Nav. 
Co.  14  Serg.  &  R.  71. 
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course,  and  to  use  it,  when  he  pleases,  for  any  purposes  not  inconsist- 
ent wltli  a  similar  right  in  the  proprietor  of  the  land  above  and  below. 
But  if,  after  having  applied  it  to  some  purpose  of  utility,  he  is  inter- 
rupted in  doing  so  by  a  diversion,  he  has  no  right  of  action  against 
the  party  diverting  the  water,  unless  his  exclusive  occupation  had 
existed  a  suflScient  length  of  time  to  raise  a  presumption  of  a  grant  to 
use  the  water,  to  the  detriment  of  others  who  are  equally  entitled  to 
the  enjoyment  of  it  with  himself.^  He  cannot,  without  the  consent  of 
the  adjoining  proprietors,  divert  or  diminish  the  quantity  of  water, 
which  would  otherwise  descend  to  the  proprietor  below,  nor  throw 
back  the  water  upon  the  proprietor  above,  without  a  grant,  or  an  un- 
interrupted enjoyment  of  twenty  years,  which  is  equivalent  to  a 
grant.^  Where  a  spring  of  water  rises  upon  the  land  of  one  person, 
and  from  it  flows  a  stream  to  the  land  of  another,  the  owner  of  the 
land  where  the  spring  rises  has  no  right  to  divert  the  stream  from  its 
natural  channel ;  although  the  waters  of  the  stream  are  not  more  than 
sufficient  for  his  domestic  uses,  his  cattle,  and  the  irrigation  of  his 
land.^  Nor  can  a  party  erect  a  dam  above  the  mill  of  another,  by 
which  the  water  is  diverted  from  its  accustomed  channel,  so  as  to  affect 
the  regularity  of  the  supply,  though  there  is  no  waste  of  water,  and  it 
be  returned  to  its  ordinary  channel  long  before  it  reached  the  other's 
mill.*  Neither  will  he  be  permitted  to  corrupt  a  stream  of  water,  to 
the  prejudice  of  his  neighbor.^ 

§  225.  But  supposing  a  person  to  have  acquired  a  certain  exclu- 
sive right  to  the  enjoyment  of  water,  he  will  not  be  permitted  to 
make  use  of  that  right  in  an  unreasonable  manner,  so  as  sensibly  to 
affect  the  application  of  it  by  his  neighbors  below  on  the  stream  ;  as 
by  shutting  the  gates  of  his  dams,  and  detaining  the  water  unreason- 
ably, or  by  letting  it  off  in  unusual  quantities  to  the  annoyance  of  his 
neighbor.''     So  where  two  or  more  mills  are  entitled  to  a  common  use 


1  Mason  v.  Hall,  5  B.  &  Ad.  23 ;  Frankum  v.  Falmouth,  6  Car.  &  P.  529  ;  Hatch  v. 
Dwight,  17  Mass.  E.  289;  Strickler  v.  Todd,  10  Serg.  &  E.  63;  Howard  v.  Eobiason, 
3  Mason,  R.  272. 

2  Belknap  v.  Trimble,  3  Paige,  E.  577  ;  Gardner  v.  Village  of  Newburg,  2  Johns. 
Cb.  E.  162  ;  Ibid.  463  ;  Merritt  v.  Parker,  1  Cox  (N.  J.),  E.  460  ;  Wright  i.'.  Howard, 
1  Sim.  &  Stu.  190;  Bealey  v.  Shaw,  6  East,  E.  208 ;  11  A.  &  E.  571. 

8  Arnold  v.  Foot,  12  Wend.  R.  330;  Van  Hocsen  v.  Coventry,  10  Barb.  E.  518. 

*  7  Moore,  345 ;  Mason  v.  Hill,  5  B.  &  Ad.  571 ;  1  S.  >&  S.  190. 

6  Howell  V.  McCoy,  3  Eaw.  269. 

^  Van  Bergen  o.   Van  Bergen,  3  Johns.    Ch.  E.   282  ;   Beissell  u.   Strong,  4 
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of  water,  the  owner  of  the  upper  mill  must  afford  the  lower  one  a 
fair  and  reasonable  participation  in  its  use.''  But  no  action  can  be 
sustained  by  one  riparian  proprietor  against  another  for  erecting  a 
dam  on  the  stream,  whereby  the  water  is  raised  along  the  plaintiff's 
land  above  its  natural  level,  without  proof  of  special  damage.^ 

§  226.  If  a  man  neglects  to  keep  his  dam  in  proper  repair,  and, 
in  consequence  of  such  negligence,  his  neighbor's  dam  and  miU  below 
are  injured,  he  will  be  responsible  for  the  damage.  But  if  the  dam 
has  been  built  upon  a  proper  model,  and  the  work  well  and  substan- 
tially done,  he  wiU  not  be  liable  though  it  break  away  by  force  of  the 
water,  and  the  lower  dam  and  mill  be  destroyed.^  Where  a  dam  is 
erected  upon  an  ancient  stream,  to  obtain  a  head  of  water  for  the 
use  of  one  of  the  State  canals,  the  surplus  waters  of  the  stream  not 
wanted  for  pubUc  use,  and  which  continue  to  flow  over  the  dam  and 
down  the  ancient- channel,  belong  to  the  owners  of  water-rights  upon 
the  margin  of  the  stream  below,  in  the  same  manner  as  if  the  State 
dam  had  not  been  erected  ;  and  a  lessee  of  the  surplus  waters  of  the 
canal  cannot  divert  them,  to  the  injury  of  the  proprietors  of  mill- 
privileges  on  the  stream  below.  No  person,  however,  except  by  the 
authority  of  the  legislature,  or  of  the  authorized  agents  of  the  State, 
has  a  right  to  tap  the  State-dam  and  draw  off  the  surplus  waters 
of  the  artificial  pond,  which  is  created  by  such  dam  for  pubhc  pur- 
poses.* 

§  227.  The  right  to  the  enjoyment  of  this  or  any  other  easement 
may  be  controlled  by  a  grant,  or  by  prescription,  which  supposes  a 
grant,  for  though  the  stream  be  diminished  in  quantity,  or  injured 
by  the  exercise  of  certain  trades,  yet  if  the  party  so  using  it  has 
enjoyed  his  occupation  for  twenty  years,  he  has  acquired  a  pre- 
scriptive right  to  such  use,  and  the  party  below  must  take  the  stream 
subject  to  such  adverse  right ;  it  having  been  repeatedly  held  that 
the  exclusive  enjoyment  of  water  in  a  particular  way  for  twenty 


Dal.  R.  211 ;  Colburn  v.  Eichards,  13  Mass.  E.  420;  Eannells  v.  Bullen,  2  N.  H.  E. 
532. 

1  Merritt  v.  Brinkerhoff,  17  Johns.  R.  304. 

2  Garrett  v.  McKie,  1  Eichardson,  444. 
s  Livingston  v.  Adams,  8  Cow.  E.  175. 

*  Varick  v.  Smith  and  the  Attorney-General,  5  Paige,  E.  137, 
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years,  witliout  interruption,  becomes  an  adverse  enjoyment  suiBcient 
to  raise  a  presumption  of  title,  as  against  a  right  in  any  other  person, 
■which  might  have  been,  but  was  not  asserted.^ 

§  228.  Neither  is  it  necessary  that  the  person  claiming  such  right 
should  have  used  it  in  precisely  the  same  manner  during  that  time, 
or  that  it  should  have  been  used  to  propel  the  same  machinery ;  all 
that  the  law  requires  is,  that  the  mode  or  manner  of  using  the  water 
should  not  have  been  materially  varied  to  the  prejudice  of  others. 
Therefore,  if  a  proprietor  at  the  head  of  a  stream  has  changed  the 
natural  flow  of  the  water,  and  contuiued  such  change  for  more  than 
twenty  years,  he  cannot  afterwards  be  permitted  to  restore  it  to  its 
natural  state,  when  it  will  have  the  effect  of  destroying  the  mills  of 
other  proprietors  below,  which  have  been  erected  in  reference  to  such 
change  in  the  natural  flow  of  the  stream.^  But  if  a  man  has  had  the 
use  of  water  at  a  given  height  for  twenty  years,  a  grant  will  be  pre- 
sumed of  the  privilege  of  using  it  at  that  height,  and  nothing  more ; 
and  if  he  repairs  his  dam,  which  has  kept  the  water  at  that  height, 
so  as  to  raise  the  water  still  higher,  and  flow  it  back  upon  his  neigh- 
bor's mill,  he  is  hable  to  an  action,  though  the  dam  itself  remain  at 
its  ancient  height ;  for  the  question  is  not  as  to  the  height  of  the 
dam,  but  of  the  water.^ 

§  229.  A  grant  of  land,  bounded  upon  a  river  or  stream  where  the 
tide  does  not  ebb  and  flow,  carries  the  right  of  the  grantee  to  the 
middle  of  the  stream,  unless  the  language  of  the  graiit  is  clearly 
such,  as  to  show  the  intent  of  the  parties  to  be  that  it  should  not 
extend,  beyond  the  water's  edge.  If  the  stream  is  navigable  for 
either  boats  or  rafts,  the  public  have  a  right  to  use  it  for  those  pur- 
poses, and  the  rights  of  the  adjoining  proprietors  are  subject  to  the 
pubhc  easement.*    They  may  use  the  water,  or  the  land  under  the 


1  Campbell  v.  Smith,  3  Halst.  R.  139 ;  Cooper  v.  Smith,  1  Serg.  &  E.  26 ;  Sher- 
wood V.  Burr,  4  Day,  E.  244;  Brown  v.  Best,  1  Wils.  R.  174 ;  Barker  v.  Richardson, 
4  Barn.  &  Aid.  578  ;  2  B.  &  Cr.  686  ;  Livatt  v.  Wilson,  3  Bingh.  R.  115. 

2  3  Kent,  Com.  442 ;  Belknap  v.  Trimble,  supra ;  Blanchard  v.  Baker,  8  Greenl. 
253 ;  Hazard  v.  Robinson,  3  Mason,  272. 

3  Stiles  V.  Hooker,  7  Cow.  R.  266. 

*  Adams  v.  Pease,  2  Conn.  R.  481 ;  Claremont  v.  Carlton,  2  N.  H.  E.  369 ;  7  Mass. 
R.  496;  Hay's  Ex'rs  v.  Bowman,  1  Rand.  R.  417;  3  Greenl.  R.  269-474;  4  Pick.  R. 
268 ;  1  Halst.  R.  1 ;  3  Ohio,  R.  495 ;  5  Har.  &  Johns.  R.  195 ;  People  v.  Seymour,  6 
Cow.  R.  579 ;  20  Johns.  E.  90. 
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water,  in  any  manner  which  does  not  impair  its  use  as  a  public  high- 
way ;  but  they  cannot  erect  dams,  or  place  other  obstructions  in  the 
stream,  which  will  iaterfere  with  its  free  and  convenient  use  for  public 
purposes.  Nor  can  the  State  divert  the  water  of  the  stream,  or  inter- 
fere with  it  in  any  other  manner  that  will  render  it  less  useful  to  the 
proprietors  of  the  adjacent  shores,  without  making  full  compensation.^ 
Neither  have  the  pubhc  any  right,  without  a  special  custom,  to  go 
upon  the  banks  of  navigable  rivers,  for  the  purpose  of  towing  vessels  ; 
but  a  prescriptive  right  to  a  public  towing-path  is  not  destroyed  in 
consequence  of  an  act  of  the  legislature,  converting  that  part  of  the 
river  adjoining  a  towing-path,  into  a  floating  harbor.  And  if  either 
the  water,  or  the  improvement,  impair  the  facihty  of  passing  along 
the  bank,  the  public  have  a  reasonable  way  over  the  nearest  part 
of  the  next  field.^ 

§  230.  A  novel,  and  rather  curious  x[uestion,  has  been  recently 
mooted  in  England,  which  deserves  to  be  noticed  here,  as  to  whether 
the  right  to  the  enjoyment  of  an  underground  spring,  or  of  a  well 
supplied  by  such  spring,  was  governed  by  the  same  rule  of  law  as 
that  which  regulates  watercourses,  flowing  on  the  surface.  It  was 
an  action  on  the  case,  for  damage  sustained  by  the  loss  of  the  water 
from  the  weU,  in  the  plaintiff's  close,  occasioned  by  the  defendant's 
digging  a  coal-pit,  about  three  quarters  of  a  mile  off.  The  well  had 
been  constructed  for  twenty  years,  and  was  used  for  working  a  cotton- 
mill.  Chief  Justice  Tindal,  after  stating,  that  the  rule  which  governs 
streams  running  in  their  natural  courses,  either  assumes  for  its  foun- 
dation the  impUed  assent  and  agreement  of  the  proprietors  of  the 
different  lands,  or  may  be  considered  as  a  rule  of  positive  law ;  con- 
cludes there  could  be  no  ground  for  inferring  any  mutual  consent 
or  agreement  for  ages  past,  between  the  owners  of  the  several  lands 
beneath  which  underground  springs  exist,  and,  consequently,  no  trace 
of  positive  law  could  be  inferred  from  long-continued  acquiescence ; 
and  that,  therefore,  the  case  did  not  fall  within  the  rule  which  obtains 
as  to  surface  streams,  but  rather  within  that  principle  which  gives  to 
the  owner  of  the  soU  all  that  hes  beneath  its  surface ;  the  damage 


1  The  People  v.  The  Canal  Appraisers,  13  Wend.  R.  355;  Ex  parte  Jennings,  6. 
Cow.  R.  548. 
^  Ball  V.  Herbert,  3  Term  R.  253 ;  Rex  v.  Tippett,  3  B.  &  A.  193. 
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occasioned  to  another  by  the  exercise  of  such  a  right,  being  con- 
sidered absque  injuria.^ 


(e.)    Removal  of  Adjoining  Building. 

§  231.  If  a  man  finds  it  necessary  to  pull  doTvn  a  house,  and  gives 
due  notice  of  his  intention,  as  well  as  of  the  time  of  doing  so,  to  the 
owner  of  the  adjoining  building,  he  is  not  answerable  for  any  injury 
the  owner  of  such  house  may  sustain  by  the  operation,  provided  he 
removes  his  own  with  reasonable  and  ordinary  care.^  But  the  owner 
of  the  premises  adjoining  those  pulled  down,  must  also  shore  up  his 
own  building,  and  do  every  thing  proper  to  be  done  upon  it  for  its 
preservation  ;  and  if  he  neglects  to  take  such  precaution,  he  is  with- 
out remedy,  for  any  injury  it  may  sustain,  unless  it  clearly  appear 
that  the  puUing  down  by  the  other  was  done  in  so  wasteful,  negligent, 
or  improvident  a  manner,  as  to  occasion  greater  risk,  than  in  the  ordi- 
nary course  of  doing  the  work,  ought  to  have  been  incurred.^ 

§  232.  Whether  due  caution  has  been  used,  is,  in  every  case,  a 
question  of  fact  for  a  jury,  depending  upon  its  own  pecuhar  circum- 
stances. Thus,  in  a  recent  case,  the  action  was  brought  for  digging 
the  foundation  of  an  intended  buUding,  on  a  piece  of  land  next  ad- 
joining the  house  of  the  plaintiff,  so  carelessly  that  the  walls  and 


1  Actoa  V.  Blundell,  12  Mees.  &,  Wels.  324.  The  principle  of  tliis  case  is  cited  witli 
approbation  by  Chief  Justice  Bronson,  in  giving  the  opinion  of  the  court  in  Eadcliff's 
Ex'rs  V.  The  Mayor,  &c.,  of  Broolilyn,  4  Comst.  E,.  200.  The  Supreme  Court  of  New- 
York  has  since  decided,  that  the  owner  of  a  farm  may  dig  a  ditch  to  drain  his  land,  or 
open  and  work  a  quarry  upon  it,  although  by  so  doing  he  intercepts  one  of  the  under- 
ground sources  of  a  spring  on  his  neighbor's  land,  which  supplies  a  small  stream  of 
water  flowing  partly  through  the  land  of  each,  and  thereby  diminishes  the  natural 
supply  of  water,  to  the  injury  of  the  adjoining  proprietor.  That  the  rule,  that  a  man 
has  a  right  to  the  free  and  absolute  use  of  his  property,  so  long  as  he  does  not  directly 
Invade  that  of  his  neighbor,  or  consequentially  injure  his  perceptible  and  clearly  de- 
fined rights,  is  applicable  to  the  interruption  of  the  subsurface  supplies  of  a  stream, 
by  the  owner  of  the  soil ;  and  the  damage  resulting  from  such  an  interruption  is  not 
the  subject  of  legal  redress.     Ellis  v.  Duncan  &  al.  21  Barb.  K.  230. 

2  Thurston  v.  Hancock,  12  Mass.  R.  220;  Panton  v.  Holland,  17  Johns.  E.  92; 
Peyton  v.  St.  Thomas  Hospital,  9  Barn.  &  Cres.  725 ;  Massey  v.  Gayner,  4  Car.  & 
Payne,  161. 

3  Walters  v.  Pfeit,  Mood.  &  Malk.  364 ;  Per  Ld.  Tenterden,  4  Car.  &  P.  161 ;  Wyatt 
V.  Harrison,  3  B.  &  Ad.  871;  Trower  v.  Chadwick,  3  Bing.  N.  C.  334;  3  Scott,  £99; 
4  dar.  &  P.  161 ;  Dodd  v.  Holme,  1  Ad.  &  El.  493;  3  Nev.  &  Mann.  739. 
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foundations  of  the  plaintiff's  house  sunk  and  gave  way.  On  the  trial 
it  appeared,  that  the  defendants  excavated  their  own  ground  about 
six  feet  deep,  and  came  within  about  four  feet  from  the  plaintiff's 
house.  After  the  excavation,  the  plaintiff's  gable  wall  bulged,  and 
the  defendants  made  an  ineffectual  attempt  to  shore  it  up,  but  it  gave 
way  in  all  directions,  and  it  became  necessary  to  rebuild.  The  case 
was  held  to  turn  upon  the  question,  whether  the  fall  of  the  wall  was 
occasioned  by  the  defendants'  negligence,  or  by  its  own  infirmity. 
And,  that  in  iaquiriag  whether  the  injury  was  owing  to  the  neglect 
of  the  defendants,  the  state  of  the  premises  must  be  taken  into  con- 
sideration by  the  jury  ;  that  if  the  wall  was  so  infirm  as  to  be  unable 
to  sustain  itself  six  months  longer,  still  the  defendant  had  no  right  to 
accelerate  its  fall,  and  that  such  a  state  of  the  wall  would  render 
more  care  necessary  on  the  part  of  the  defendant,  not  to  hasten  its 
dissolution.^  So,  in  an  action  on  the  case,  for  neghgently  and  care- 
lessly excavating  the  defendant's  own  land,  and  thereby  withdrawing 
the  support  from  the  plaintiff's  house,  which  the  declaration  alleged 
it  was  entitled  to ;  it  appeared  that,  for  about  twenty-six  years  the 
plaintiff  had  rested  his  house  upon  a  wall  belonging  to  the  defendant, 
by  permission  originally  from  the  defendant ;  and  that  by  excavating 
too  near  his  wall,  the  defendant  had  caused  it  to  sink,  and  thereby  in- 
jured the  plaintiff's  house,  which  rested  agaiast  it ;  upon  a  special 
verdict  of  the  jury,  that  the  excavation  was  made  in  a  careless  and 
unskilful  manner,  the  court  sustained  the  action.^ 


(f.)    Right  to  Support  from  NeigMoring  Soil  and  Buildings. 

§  233.  Neither  is  the  proprietor  of  land  at  liberty  to  dig  and 
mine  at  pleasure  on  his  own  soil,  without  considering  what  effect  such 
excavations  must  produce  upon  the  land  of  his  neighbor ;  since  the 
withdrawal  of  the  lateral  support  would,  in  many  cases,  cause  the 
faUiag  in  of  the  adjoining  land ;  and  this  right  of  support  is  an  ease- 
ment necessarily  attached  to  the  soil.  A  man  may  excavate  a  canal, 
but  he  cannot  cart  the  dirt,  or  throw  the  stones,  upon  the  land  of  his 
neighbor,  either  by  human  agency,  or  the  force  of  gunpowder.'^    He 


1  Dodrl  u.  Holme,  1  Ad.  &  El.  493;  3  Nev.  &  Mann.  739;  Pierce  v.  Musson,  17 
Louis.  E.  389 ;  3  Bing.  N.  C.  334 ;  4  Car.  &  P.  161. 

2  Brown  v.  Windsor,  1  C.  &  J.  20. 

8  Hay  V.  The  Cohoes  Company,  2  Comst.  E.  161. 
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may  dig  on  his  own  land,  but  not  so  near  that  of  his  neighbor,  as  to 
cause  the  land  of  the  latter  to  fall  into  his  pit,  thus  transferring  a 
portion  of  another  man's  land  to  his  own.^  He  may  excavate  and 
remove  his  own  soil,  for  any  lawful  purpose,  but  if  he  thereby  removes 
the  natural  support  of  his  neighbor's  land,  so  that  it  cannot  stand  by 
its  own  coherence,  and  it  subsides  and  falls  into  the  pit  made  by  his 
excavations,  thus  disturbing  his  neighbor  in  the  enjoyment  and  pos- 
session of  his  property,  and  damaging  him,  the  law  will  hold  the 
wrongdoer  responsible  for  such  consequences,  provided  his  neighbor 
has  done  nothing,  with  his  own  land,  contributing  to  produce  the 
injury,  and  in  hostility  to  the  legitimate  and  proper  exercise  of  the 
other's  paramount  right  to  improve  his  own  premises.^  But  if  any 
thing  has  been  done  to  increase  the  lateral  pressure,  —  as  where 
buildings  have  been  erected,  —  it  is  settled,  that  no  man  has  a  right 
to  the  increased  support  necessary  to  sustain  such  building,  unless  it 
is  of  ancient  erection.^  If  a  house  has  stood  twenty  years  without 
adverse  claims,  it  is  considered  to  have  acquired  the  rights  of  an 
ancient  house,  whatever  they  may  be ;  and  though  without  negligence 
on  the  part  of  the  excavator,  cannot  be  lawfully  disturbed  by  deep 
excavations,  or  other  improvements  on  adjoining  lots.  But  otherwise 
a  person  may  make  reasonable  improvements  and  excavations  on  his 
own  ground,  though  they  should  injure  or  endanger  an  edifice  on  the 
adjoining  land,  by  digging  near,  and  deeper  than  its  foundations, 
provided  he  exercises  ordinary  care  and  skiU ;  and  the  injured  party 
does  not  possess  any  special  privileges  protecting  him  from  the  conse- 
quences of  such  improvements,  either  by  prescription  or  by  grant.* 
In  a  case  where  a  man  had  built  to  the  extremity  of  his  soil,  and  en- 
joyed his  building  above  twenty  years,  Lord  EUenborough  held,  upon 


1  2  Rol.  Abr.  Trespass,  I.  pi.  1 ;  2  Corast.  162. 

2  Farraud  v.  Marshall,  21  Barb.  E.  409.  A  court  of  equity  has  power  to  restrain  a 
land-owner  from  excavating  or  removing  soil  from  his  land,  adjoining  the  land  of 
another,  if  the  effect  of  such  excavation  and  removal  will  be,  to  cause  the  land  of  his 
neighbor,  by  reason  of  the  withdrawal  of  its  natural  support,  to  fall  away  or  subside. 
Per  Wright,  J. 

'  Lord  Tenterden  in  Wyatt  v.  Harrison,  .3  B.  &  Adol.  874.  In  the  city  of  New 
York,  the  foundation  of  every  building  must  be  not  less  than  ten  feet  below  the  street, 
or  sidewalk  directly  in  front  of  it;  and  if  not,  the  owner  will  not  be  entitled  to  recover 
damages,  by  the  erection,  with  ordinary  care,  of  an  adjoining  building.  Laws  of  New 
York,  10  April,  1818. 

*  Lasala  v.  Holbrook,  4  Paige,  K.  169;  Kichart  v.  Scott,  7  Watts,  R.  460;  Thurs- 
ton V.  Hancock,  12  Mass.  R.  220. 
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analogy  to  the  rule  as  to  light  and  air,  that  he  had  acquired  a  right 
to  support,  or,  as  it  were,  of  leaning  to  his  neighbor's  soil,  so  that  his 
neighbor  could  not  dig  so  near  as  to  remove  the  support,  but  that  it 
was  otherwise  of  a  house  newly  built.  ^ 

§  234.  But  a  house  will  not  have  the  privilege  of  support  as  an 
ancient  erection,  if  it  appears  to  have  been  built  upon  ground  pre- 
viously excavated.  In  a  recent  case,  the  plaintiff  was  possessed  of 
two  houses,  one  an  ancient  one,  and  the  other  built  long  within 
twenty  years,  upon  his  own  land,  and  considerably  within  his  own 
boundary;  the  defendants  excavated  so  near  their  boundary  as  to 
cause  damage  to  the  plaintiff's  buildings,  one  of  which  stood  upon 
ground  which  had  been  previously  excavated.  The  court  held,  that 
if  a  man  builds  his  house  at  the  extremity  of  his  land,  he  does  not 
thereby  acquire  any  right  of  easement  for  support,  or  otherwise,  upon 
the  land  of  his  neighbor ;  he  has  no  right  to  load  his  own  soil  so  as 
to  make  it  require  the  support  of  that  of  his  neighbor,  unless  he  hais 
some  grant  to  that  effect;  that  if  the  land,  on  which  the  plaintiff's 
house  was  built,  had  not  been  previously  excavated,  the  defendants 
might,  without  injury  to  the  plaintiff,  have  excavated  to  the  extremity 
of  their  land.  And  if  the  plaintiff  had  not  built  his  house  on  excar 
vated  ground,  the  mere  sinking  of  the  ground  itself  would  have  been 
without  injury.  He  had,  therefore,  by  building  on  ground  insuffi- 
ciently supported,  caused  the  injury  to  himself  without  the  defend- 
ants' fault ;  unless,  at  the  time,  by  some  grant,  he  was  entitled  to 
additional  support  from  the  land  of  the  defendants.  There  were  no 
circumstances  in  this  case  from  which  to  infer  any  such  grant,  as  to 
the  new  house,  because  it  had  not  stood  twenty  years  ;  nor,  as  to  the 
old  house,  because  though  erected  more  than  twenty  years  since,  it 
did  not  appear  that  the  earth  under  it  might  not  have  been  excavated 
within  twenty  years  ;  and  no  grant  could,  at  all  events,  be  inferred  ; 


1  Callendar  v.  Marsh,  1  Pick.  R.  434;  Stansell  v.  Tollard,  1  Sel.  N.  P.  444;  Wyatt 
V.  Harrison,  3  B.  &  Ad.  871.  "Where  one  of  two  buildings  having  a  party-wall  com- 
mon to  both,  becomes  so  dilapidated  as  to  be  unsafe  and  unfit  for  occupation,  and  the 
owner,  after  giving  reasonable  notice  of  his  intention  to  the  tenant  of  the  adjoining 
building,  proceeds  to  take  down  the  whole  wall  for  the  purpose  of  rebuilding  it,  he  is 
not  responsible  to  the  tenant  of  the  adjoining  building,  for  any  damages  resulting  from 
its  exposure  to  weather  or  other  causes,  if  he  consumes  no  unnecessary  time  in  com- 
pleting the  work,  and  uses  proper  care  and  skill  in  its  execution.  Partridge  v.  Gilbert, 
15  N.  Y.  Bep.  601. 

14* 
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nor  could  the  right  to  any  easement  become  absolute,  until  after  tbe 
lapse  of  at  least  twenty  years  from  tbe  time  wben  the  house  first 
stood  on  excavated  ground,  and  was  supported  in  part  by  the  de- 
fendants' land.i 

§  235.  There  is  also  a  condition  imposed  upon  the  party  entitled 
to  support,  that  he  shall  do  nothing  to  increase  the  burden  imposed 
upon  his  neighbor,  as  by  neglecting  to  keep  his  premises  m  sufficient 
repair ;  for  if,  in  making  an  excavation,  the  adjoining  building  falls 
in  consequence  of  its  infirm  condition,  it  is  not  a  damage  done  by  the 
excavation  ;  ^  and  yet  it  appears,  from  the  same  decision,  that  if  the 
building,  in  the  ordinary  progress  of  decay,  would  have  fallen  in  a 
short  time,  the  neighbor  had  still  no  right  to  accelerate  its  fall,  by 
removing  its  support.  And  where  the  owner  of  a  lot  builds  upon  it, 
he  builds  at  his  own  peril ;  for  it  is  not  possible  for  him,  merely  by 
building  upon  his  own  ground,  to  deprive  any  other  party  of  the  use 
of  his,  in  such  manner  as  he  or  they  shall  deem  most  advantageous.^ 

§  236.  Where  a  party  is  entitled  to  an  easement  of  support  from 
his  neighbor's  building,  the  premises  can  only  be  used  in  subjection 
to  such  easement.  And  it  will  be  an  invasion  of  that  right  if  he  does 
any  injury  to  his  neighbor's  building  in  pulhng  down  his  own,  al- 
though done  with  ever  so  much  care.  So  where  there  had  been  a 
grant  of  the  minerals  under  the  land,  and  the  defendant  removed 
them  in  such  a  manner  as  to  cause  the  surface  of  the  earth  to  fall 
in,  this  was  held  to  be  a  violation  of  the  easement  of  support,  which 
the  plaintiff  was  entitled  to,  however  done.*  A  liberty  to  hang  out 
linen  to  dry,  on  lines  passing  over  the  soil  of  another,  is  an  easement 
which  is  recognized  in  the  books.  But  as  the  plaintiff,  in  the  case 
referred  to,  claimed  a  Hberty  for  himself  and  the  other  tenants  to 
hang  hnen  as  often  as  they  had  occasion  to  do  so,  at  their  free  will 


1  Partridge  u.  Scott,  3  Mees.  &  Wels.  220.  In  all  that  class  of  cases  where  the 
mode  of  enjoyment  is  turned  into  an  absolute  right  by  custom,  grant,  or  prescription, 
the  party  is  entitled  to  protection  against  any  alteration  of  the  adjacent  premises,  by 
which  he  may  in  any  way  be  injured.  Per  Gardiner,  J.,  in  Hay  v.  The  Cohoes  Co., 
sujpra. 

"  Per  Taunton,  J.,  in  Dodd  v.  Holme,  1  Ad.  &  El.  506,  supra. 

8  Thurston  v.  Hancock,  12  Mass.  221. 

*  Trower  v.  Chadwick,  3  Bing.  N.  C.  334 ;  s.  c.  3  Scott,  699 ;  Harris  v.  Ryding, 
Gale  &  Whatley,  Law  of  Easements,  265. 
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and  pleasure,  and  the  jury  found  that  he  had  Hberty  to  dry  the  hnen 
of  his  own  family  only,  he  was  nonsuited.^ 


(g)  How  an  Easement  may  le  Created  or  Extinguished. 

§  237.  The  origin  of  every  easement  is  to  be  referred  to  some 
agreement  express  or  implied.  It  can  only  be  created  by  a  grant, 
or  by  prescription  which  supposes  a  grant ;  but  uninterrupted  pos- 
session or  enjoyment  for  at  least  twenty  years  is  held  to  be  sufficient 
evidence  from  which  a  jury  may  presume  a  grant.^  A  mere  license 
is  not  sufficient  for  this  purpose  ;  and  where  a  man,  for  a  valuable 
consideration,  gives  another  the  liberty  to  cut  a  drain,  or  the  like, 
over  his  premises,  although  it  gives  no  interest  in  the  land  itself,  it  is 
yet  a  claim  to  a  freehold  right,  and  cannot  be  created  without  a 
deed.^  So  the  right  of  permanently  occupying  one's  own  land,  in 
such  a  manner  as  to  deprive  the  adjoining  owner  of  an  easement, 
cannot  be  acquired  by  a  parol  license  ;  such  license  being  revocable, 
even  after  it  has  been  executed.  But  a  license  is  a  justification  for 
acts  done  under  it,  while  unrevoked ;  and  the  defendant  may  give 
such  parol  license  in  evidence,  and  defeat  the  plaintiff's  claim  for 
damages  sustained  while  the  hcense  remained  unrevoked.* 

§  238.  Easements,  hke  all  other  incorporeal  rights,  can  only  be 
assigned  by  an  instrument  under  seal ;  a  paper  writing,  however,  or 
even  a  parol  declaration,  may  be  made  use  of  as  evidence,  to  show 
the  character  of  an  act  done,  or  a  cessation  of  enjoyment.^  Being 
rights  attached  to  the  estate,  and  not  to  the  person  of  the  owner  of 
the  dominant  tenement,  easements  foUow  the  estate  into  the  hands  of 
an  assignee  or  lessee.  They  are  also  a  charge  upon  the  servient 
tenement,  and  foUow  it  into  the  hands  of  any  person  to  whom  such 
tenement,  or  any  part  thereof,  is  subsequently  conveyed.  As  the 
right  is  annexed  to  the  estate,  for  the  benefit  of  which  the  ease- 
ment or  servitude  is  created,  it  is  not  destroyed  by  a  division  of  the 


1  Drewell  v.  Fowler,  3  B.  &  Ad.  735. 

2  Lasala  v.  Holbrook,  4  Paige,  169;  Kex  v.  Harrow,  4  M.  &.  S.  565;  Angel  on 
Watercourses,  77 ;  Townsend  v.  McDonald,  2  Kern.  E.  381. 

3  Cook  V.  Stearns,  1  Mass.  533 ;    Thompson  v.  Gregory,  4  Johns.  81 ;   Hays  v. 
Eichardson,  1  Gill  &  Johns.  366. 

4  Miller  v.  The  Auburn  &  Syracuse  K.  E.  Co.  6  Hill  (N.  Y.),  E.  61. 
6  Co.  Lit.  264,  b  ;  Com.  Dig.  Eelease  (A,  I.),  (B.  I.). 
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estate  to  -which  it  is  appurtenant.  The  assignee  of  any  portion  of 
that  estate  may  claim  the  right  so  far  as  it  is  applicable  to  his  part 
of  the  property ;  provided  the  right  can  be  enjoyed,  as  to  separate 
parcels,  without  any  additional  charge  or  burden  to  the  proprietor  of 
the  servient  tenement.^ 

§  239.  A  mere  change  in  the  mode  of  enjoyment  will  not  destroy 
an  easement ;  nor  wlU  the  pulling  down  of  a  house,  for  the  purpose 
of  repair,  cause  the  loss  of  any  easement  attached  to  it,  provided 
there  is  evidence  of  an  intention  to  rebuild  it  within  a  reasonable 
time.^  But  it  may  be  extinguished  by  a  renunciation  of  the  party, 
'either  express  or  implied  or  by  permitting  the  party,  from  whom 
the  servitude  is  due,  to  build  on  the  property  such  works  as  presup- 
pose an  abandonment  of  the  right. ^  It  may  also  be  lost  by  nonuser, 
unless  an  intention  of  resuming  the  right  within  a  reasonable  time  is 
shown,  when  it  ceased  to  be  used.*  In  a  recent  case,  it  appeared 
that  the  plaintiff,  having  some  ancient  windows,  pulled  down  the  wall 
in  which  they  were  situated,  and  rebuilt  it  on  the  wall  of  a  stable, 
without  any  window.  About  fourteen  years  after  this  the  defendant 
erected  a  building  in  front  of  this  blank  wall,  and,  after  such  building 
had  remained  there  about  three  years,  the  plaintiff  reopened  the 
window  in  the  same  place  that  one  of  the  ancient  windows  had 
formerly  occupied,  and  brought  his  action  for  the  obstruction  to  his 
newly  opened  window,  by  the  defendant's  building,  but  he  was  not 
permitted  to  recover.  Mr.  Justice  Abbott,  in  dehvering  his  judg- 
ment, said,  if  a  person  entitled  to  ancient  lights  puUs  dovra  his  house, 
and  erects  a  blank  wall  in  the  place  of  a  wall  in  which  there  had 
been  windows,  and  suffei-s  that  blank  wall  to  remain  for  any  consid- 
erable period  of  time,  it  lies  upon  him  at  least  to  show,  that  at  the 
time  when  he  so  erected  the  blank  wall,  and  thus  apparently  aban- 
doned the  windows  which  gave  light  and  air  to  the  house,  that  was 
not  a  perpetual  but  a  temporary  abandonment  of  the  enjoyment,  and 
that  he  intended  to  resume  the  enjoyment  of  those  advantages  within 
a  reasonable  time.  And  the  other  justices  concurred  that  the  right 
to  such  an  easement,  is  acquired  by  enjoyment ;  continuing  so  long 


1  Hills  V.  Miller,  3  Paige,  E.  254. 

2  Hall  V.  Swift,  4  Bing.  N.  C.  381  ;  Luttrell's  Case,  4  Co.  86. 
8  Taylor  v.  Hampton,  4  McCord,  R.  98. 

*  Corning  v.  Gould,  16  Wend.  K.  531. 
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as  the  party  either  continues  that  enjoyment  or  shows  an  intention 
to  contimle  it ;  and  that  the  ceasing  to  enjoy  it  destroys  the  right, 
unless  at  the  time  when  the  party  discontinues  the  enjoyment,  he 
does  some  act  to  show  that  he  means  to  resume  it  within  a  reason- 
able time.i  In  a  more  recent  case  however  in  the  State'  of  New 
York,  it  was  held  that  one  omission  by  the  owner,  during  twenty 
years,  to  make  use  of  water-rights,  does  not  impair  his  title,  or  confer 
any  right  thereto  upon  another;  and  that  it  is  not  the  non-user 
by  the  owner,  but  the  adverse  enjoyment  by  another,  during  twenty 
years  which  destroys  his  right.^ 

§  240.  In  another  case,  Tindal,  C.  J.,  said,  suppose  a  person,  who 
formerly  had  a  mill  upon  a  stream,  should  puU  it  down  and  remove 
the  works,  with  no  intention  to  return,  could  it  be  held  that  the  owner 
of  other  land,  adjoining  the  stream,  might  not  erect  a  mill  and  employ 
the  water  so  rehnquished  ;  or  that  he  should  be  compelled  to  pull  down 
his  mill,  if  the  former  mill-owner  should  afterwards  change  his  deter- 
mination and  wish  to  rebuild  his  own.  In  such  a  case,  it  would  un- 
doubtedly be  a  subject  of  inquiry  for  a  jury,  whether  he  had  com- 
pletely abandoned  the  use  of  the  stream,  or  left  it  for  a  temporary 
purpose  only.^  And  where  an  ancient  window  had  been  filled  up  with 
brick  and  mortar  for  twenty  years,  Lord  EUenborou^  held  the  case 
stood  as  if  the  window  had  never  existed.*     It  may  be  observed  here, 


1  Moore  o.  Eawson,  3  B.  &  C.  332;  s.  c.  5  Dow.  &  Ey.  254;  Manning  v.  Smith, 
6  Conn.  R.  289  ;  Prichard  v.  Atlcinson,  4  N.  H.  R.  1.  The  ease  in  the  text  has  been 
adopted,  rather  for  the  sake  of  illustrating  a  principle  applicable  to  the  extinguishment 
of  easements  in  general  than  to  lights  in  particular.  In  fact,  the  modern  IJjiglish 
doctrine  on  the  subject  of  light  and  air  is  held  to  be  an  anomaly  in  the  law,  and  has 
not  been  generally  adopted  in  the  United  States.  Myers  v.  Gemmel,  10  Barb.  E.  537  ; 
Parker  v.  Foote,  19  Wend.  R.  309.  It  cannot  be  applied  in  the  growing  cities  and 
villages  of  this  country,  without  producing  mischievous  consequences ;  and,  indeed, 
seems  never  to  have  been  sanctioned  in  Westminster  Hall  until  1786,  in  the  ease  of 
Darwin  v.  Upton,  2  Saund.  175,  which  was  a  clear  departure  from  the  old  law. 
Burry  w.  Pope,  Cro.  Eliz.  118;  3  Kent,  Com.  446;  Hoy  w.  Sterret,  2  Watts,  331; 
Parker  v.  Foote,  19  Wend.  309.  In  South  Carolina,  however,  it  has  been  held  to  be 
a  reasonable  right,  contributing  to  the  comfort  and  value  of  a  person's  habitation. 
McCready  v.  Thompson,  1  Dudley,  R.  131.  And,  in  New  Jersey,  the  Chancellor 
prevented  by  injunction  the  obstruction  of  light  enjoyed  for  twenty-one  years.  1 
Green,  Ch.  R.  57. 

2  Townsend  v.  McDonald,  2  Kern.  E.  381. 

"  Liggins  V.  Inge,  7  Bing.  R.  693 ;  Martin  v.  Goble,  1  Camp.  R.  322 ;  Garritt  v. 
Sharp,  3  Ad.  &  El.  325. 

*  Lawrence  v.  Obee,  3  Camp.  R.  514;  Curtis  v.  Jackson,  13  Masj.  R.  507;  Bridges 
V.  Blanchard,  4  Ad.  &  El.  176  ;  5  Nev.  &  Man.  567. 


166  LAW   OF   LANDLORD   AND   TENANT.  [CH.  VI. 

also,  that  the  doctrine  of  extuigmshment  by  disuse,  does  not  apply  to 
easeKnents  created  by  deed.  To  become  extinguished  by  disuse,  an 
easement  must  have  been  acquired  by  use  ;  in  the  latter  case,  mere 
disuse  for  a  sufficient  length  of  time,  will  work  an  extiaguishment,  but 
if  founded  on  a  grant,  then  there  must  not  only  be  a  disuse  by  the 
owner  of  the  dominant  land,  but  there  must  be  an  actual  adverse  user, 
by  the  owner  of  the  servient  land.^ 

§  241.  The  encroachment  by  one  party,  upon  a  way  held  in  com- 
mon with  another,  by  building  part  of  the  wall  of  a  house  upon  a  por- 
tion of  it,  and  inclosing  another  portion  within  a  fence,  works  an  extin- 
guishment of  the  way  by  operation  of  law,  especially  where  the  other 
party  sells  his  interest  after  such  acts  done,  and  the  purchaser,  on  his 
part,  acquiesces  in  and  confirms  what  has  been  done.  The  acts  relied 
on  to  show  an  extinguishment,  must  be  such  as  clearly  indicate  an 
intention  to  abandon  the  right  to  the  easement  or  servitude ;  and 
where  there  are  no  circumstances  intimating  the  suspension  to  be  tem- 
porary only,  a  bond  fide  purchaser  wiU  be  protected  in  the  enjoyment 
of  the  property,  as  it  appeared  at  the  time  of  the  purchase.  Where 
the  case  is  questionable,  the  usual  course  is  to  leave  it  to*the  jury 
to  say,  whether  they  will  presume  a  grant ;  but  where  the  fact  of 
adverse  possedlion  is  beyond  dispute,  the  law  itself  raises  the  pre- 
sumption. ^ 

§  242.  If  the  act  which  prevents  the  servitude  is  the  act  of  the 
party  having  the  dominant  tenement,  it  wUl  eSect  an  extinguishment 
of  the  right.  But  if  it  is  prevented  by  the  act  of  God,  or  by  the  oper- 
ation of  the  law,  it  will  only  cause  a  suspension  of  it ;  for  the  act  of  a 
party  will  be  construed  most  strongly  against  himself,  but  he  shall  not 
be  injured  by  an  act  of  God  or  the  law.     So  it  may  be  extinguished 


1  Jewett  V.  Jewett,  16  Barb.  R.  157  ;  White  v.  Crawford,  10  Mass.  E.  183  ;  Arnold 
V.  Stevens,  24  Pick.  R.  106. 

2  Corning  v.  Gould,  16  Wend.  R.  531.  Abandonment,  is  a  simple  non-iiser  of  an 
easement,  and  in  order  to  make  out  an  effectual  answer  to  the  claim  upon  that  ground, 
I  find  it  perfectly  well  settled,  that  the  enjoyment,  nay,  all  acts  of  enjoyment,  must 
have  totally  ceased  for  the  same  length  of  time  that  was  necessai-y  to  create  the  oniginal 
presumption.  The  non-user  for  twenty  years,  affords  a  presumption,  either  that  the 
former  presumptive  right  was  extinguished,  in  favor  of  some  other  adverse  rio-ht  or  if 
none  such  appears,  tliat  it  has  been  surrendered  if  it  ever  existed.  A  mere  non-user  is 
sufficient  to  produce  this  effect,  without  showing  the  erection,  or  permission  to  erect,  a 
permanent  obstruction.    Per  Cowen,  J. 
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by  an  obstruction  of  a  permanent  nature,  by  the  party  himself  to 
whom  the  service  is  due,  or  by  his  consent,  or  by  the  voluntary 
acquisition  or  acceptance  of  any  other  right  or  privilege  incompatible 
with  the  exercise  of  it.i  A  right  of  way  is  not  lost  by  non-user  for 
less  than  twenty  years ;  ^  nor  can  a  mill-privilege  be  considered  as 
extinguished  or  abandoned  by  disuse,  until  such  disuse  has  continued 
entire  and  complete  for  twenty  years.^  But  twenty-one  years'  occu- 
pation of  land,  adverse  to  a  right  of  way,  bars  the  right.* 

§  243.  The  exclusive  enjoyment  of  an  easement  for  twenty  years, 
without  interruption,  as  we  have  seen,  raises  a  presumption  of  title  in 
favor  of  the  occupant,  entitling  him  to  claim  by  prescription.  But  as 
prescription  is  founded  on  the  supposition  of  a  grant,  the  use  or  pos- 
session on  which  it  is  based  must  therefore  be  adverse  to  the  claim  of 
some  other  person,  or  of  a  nature  indicating  that  it  is  claimed  as  a 
right,  and  not  the  effect  of  indulgence,  or  of  any  compact  short  of  a 
grant.^  According  to  the  EngHsh  law,  a  prescription  must  always  be 
laid  in  him  that  is  tenant  of  the  fee.  A  tenant  for  life,  for  years,  or 
at  wiU,  cannot  prescribe ;  for  as  prescription,  by  that  law,  is  usage 
beyond  time  of  memory,  it  is  absurd  that  he  should  pretend  to  pre- 
scribe whose  estate  commenced  within  the  remembrance  of  man ;  such 
tenant,  therefore,  must  prescribe  under  cover  of  the  tenant  in  fee- 
simple.^  In  New  York,  Massachusetts,  and  other  States,  it  is  ac- 
quired by  twenty  years'  uninterrupted  possession.  In  Connecticut 
and  Vermont,  by  fifteen  years'  possession.^  In  South  Carolina,  it  is 
said  to  be  thirty  years.^  But  it  has  been  held  not  to  exist  at  all  in 
New  Jersey,^  or  in  Pennsylvania.^"  And  in  .Virginia,  twenty-seven 
years'  possession  has  been  held  to  be  an  insuflacient  ground  for  pre- 
suming a  grant.^^ 

1  Taylor  v.  Hampton,  4  McCord,  E.  96 ;  Hall  v.  Swift,  6  Scott,  167. 

^  EmersoQ  i'.  Wiley,  10  Pick.  R.  310;  Holmes  ;;.  Buckley,  1  Eq.  Cas.  Abr.  27. 

3  Hurd  V.  Curtis,  7  Metcalf,  94. 

«  Yeakle  v(,  Nace,  2  Whar.  E.  123 ;  Moore  v.  Dame  Brown,  Dyer,  319,  b.  pi.  17. 

5  Gayette  v.  Bethune,  4  Mass.  E.  53 ;  Lawton  v.  Elvers,  2  McCord,  E.  449 ;  5  Pick. 
E.  425 ;  2  Black.  Com.  265  ;  Parker  v.  Foot,  19  Wend.  309.  It  is  said,  however,  that 
as  respects  a  public  navigable  river,  twenty  years'  possession  of  the  water  at  a  given 
level  is  not  conclusive  as  to  this  right.     Vooght  v.  Winch,  2  B.  &  A.  662. 

«  2  Black.  Com.  265. 

7  Manning  v.  Smith,  6  Conn.  E.  289 ;  Mitchell  v.  Walker,  2  Aik.  E.  266. 

8  Lawton  v.  Eivers,  2  McCord,  E.  449. 
8  Ackerman  v.  Shelp,  3  Halst.  E.  125. 

w  Young  V.  Collins,  2  Brown,  293. 
n  Boiling  v.  Mayor,  3  Eand.  E.  563. 
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CHAPTER    VII. 

OF   COVENANTS  AND   CONDITIONS. 

§  244.  A  LARGE  proportion  of  the  rights  and  liabilities,  of  both 
landlord  and  tenant,  arises  out  of  the  covenants  between  the  parties. 
Some  of  these  covenants  are  incident  to  the  relation  subsisting  between 
them,  and  are  obHgatory  independent  of  positive  stipulation,  while 
others  are  the  subject  of  express  contract  only.  Such  rights  may  also 
be  quahfied  or  limited  by  some  condition  annexed  to  the  estate,  which 
may  either  operate  as  a  covenant,  or  terminate  the  estate  accordiag 
to  circumstances. 

SECTION  I. 

OF      C  0  TENANTS. 

§  245.  A  covenant  is  an  agreement  between  two  or  more  persons, 
by  an  instrument  under  seal,  to  do  or  not  to  do  some  particular  thing. 
It  can  only  be  created  by  deed,  but  it  may  be  by  a  deed  poll  (the 
party  being  named  in"  the  deed),^  as  well  as  by  indenture;^  and 
where  lands  are  conveyed  by  indenture  to  a  person,  who  does  not  seal 
the  deed,  yet,  if  he  enters  upon  the  land,  and  accepts  the  deed  in 
other  matters,  he  will  be  bound  by  the  covenants  contained  in  it.^ 
Covenants  are  either  express  or  implied,  or,  as  they  are  otherwise 
termed,  covenants  i7i  deed,  and  covenants  in  laio. 

§  246.   Express  covenants  are  such  as  are  created  by  the  words  of 


1  Green  v.  Horn,  1  Salk.  197;  Eaude  v.  Ches.  &  Del.  Canal  Co.  1  Harring.  151, 
233. 

2  1  Eol.  Abr.  517  ;  Day  v.  Brown,  2  Ham.  346. 

s  Co.  Lit.  230,  b. ;  Trotter  v.  Hughes,  2  Kern.  E.  74  ;  Halsey  v.  Eeed,  9  Paige,  E. 
446  ;  2  Sandf.  Ch.  E.  251 ;  lb.  478. 
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the  parties,  declaratory  of  their  intention.  No  precise  or  technical 
language  is  necessary  for  this  purpose  ;  ^  it  may  be  put  in  the  form  of 
a  condition,  an  exception,^  or  even  a  recital ;  ^  for  wherever  the  inten- 
tion of  the  parties  can  be  collected  out  of  the  instrument,  agreeing  to 
do,  or  not  to  do,  a  particular  thing,  it  is  sufficient.-'  Thus,  if  it  is 
agreed  between  two  persons  under  seal,  that  one  shall  pay  the  other  a 
sum  of  money  for  his  lands  on  a  particular  day,  these  words  will 
amount  to  a  covenant,  on  the  part  of  the  latter,  to  convey  the  lands 
on  that  day.^  So  where  an  office  had  been  conveyed  by  the  plaintiff 
to  the  defendant,  provided,  that  out  of  the  first  profits  he  should  pay 
the  plaintifi"  £500,  it  was  held,  that  as  this  proviso  was  in  the  nature 
of  a  covenant,  and  not  by  way  of  condition  or  defeasance,  an  action  of 
covenant  would  lie  upon  it.^ 

§  247.  In  general,  wherever  circumstances  exist,  from  which  an 
agreement  between  parties  may  be  inferred,  they  are  equivalent  to  an 
express  promise.''     As  where  a  lease  was  made,  on  condition  that  the 


1  Davis  V.  Lyman,  6  Conn.  E.  249  ;  Bull  v.  FoUett,  5  Cow.  R.  170;  Lent  v.  Norria, 

1  Burr.  290.  Where  words  importing  a  covenant  are  intended  to  operate  as  a  condi- 
tion, they  are  always  express  to  that  point.  Surplice  v.  Farnsworth,  7  M.  &  G.  576, 
584. 

^  Duke  of  Northumberland  v.  Ewington,  5  Term  E.  526 ;  Holden  i;.  Taylor,  1  Eol. 
Abr.  518,  1.  19;  Russell  v.  Galweil,  Cro.  Eliz.  657. 

8  Penn  v.  Preston,  Eawle,  E.  14 ;  Barfort  v.  Freswell,  3  Keb.  465. 

*  Hallett  V.  Wylie,  3  Johns.  E.  44;  Hill  v.  Carr,  1  Ch.  Ca.  294;  12  East,  E.  182, 
n. ;  Dong.  27-766;  1  Ves.  R.  316-511;  Livingston  <^.  Stickles,  8  Paige,  403.  The 
leading  rule  of  construction  ahvays  is,  that  contracts  are  to  be  expounded  so  as  to  carry 
into  effect  the  intention  of  the  parties,  appearing  on  the  face  of  the' whole  instrument; 
not  from  particular  expressions  but  ex  antecedentibus  et  coriseqiientibus,  according,  to  the 
reasonable  sense  and  construction  of  words.  Davids  u.  Lyman,  6  Conn.  R.  249 ; 
Watchman  v.  Crook,  5  Gill  &  Johns.  239 ;  Quackenboss  u.  Lansing,  6  Johns.  R.  49 ; 
Marvin  v.  Stone,  2  Cow.  781 ;  Iggulden  v.  May,  7  East,  R.  241 ;  Browning  v.  Wright, 

2  Bos.  &  Pul.  13 ;  Doe  v.  Abel,  2  M^&  S.  541 ;  Nind  i>.  Marshall,  1  Brod.  &  Bingh. 
319.  A  covenant  cannot  be  controlled  by  a  verbal  agreement ;  but  parol  evidence  of 
fraud  or  mistake  in  a  covenant,  is  admissible.  Hustons  v.  Winans,  4  Wend.  R.  163; 
Thompson  v.  White,  1  Dal.  426;  1  Bingh.  616;  1  S.  &  E.  464;  McRea  v.  Purmort, 
16  Wend.  R.  460.  Ambiguous  expressions  are  to  be  construed,  most  strongly,  against 
the  party  using  them.  But  if  two  opposite  intentions  are  expressed,  the  first  in  order 
shall  be  preferred ;  or,  if  one  of  two  things  is  to  be  done,  the  option  is  in  the  person  who 
is  to  perform  it.  Shep.  Touch.  166;  Eubery  v.  Jervoise,  1  Term  R.  234;  Dan  v. 
Spurrier,  3  B.  &  P.  399;  Hanover  v.  Clark,  3  Murphey  (N.  C),  E.  169 ;  1  Hareing.  E. 
233 ;  Cartwright  v.  Arnatt,  2  B.  &  P.  43 ;  Layton  v.  Pearce,  Doug.  E.  15. 

5  Pordage  v.  Cole,  1  Saund.  E.  319 ;  1  Sid.  423 ;  1  Lev.  274. 

6  Clapham  v.  Moyle,  3  Salk.  108;  1  Lev.  155  ;  1  Keb.  842,  860,  897. 

7  Lamb  v.  Bunco,  4  M.  &  S.  275. 
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lessor  should  keep  and  leave  tlie  houses  at  the  end  of  the  term,  in  as 
good  plight  as  he  found  them ;  the  lessee  was  held  liable  for  omitting 
to  leave  the  houses  in  good  phght,  for  here  an  agreement  to  that  effect 
was  understood.!  g^  j^  q^q  cg^g  ^f  ^  lease  for  years  rendering  rent, 
the  word  render  was  adjudged  to  amount  to  a  covenant  to  pay  rent.^ 
But  wherever  the  words  do  not  amount  to  an  agreement,  or  are  merely 
conditional  for  the  purpose  of  defeating  the  estate ;  as  if  a  lease  be 
granted  provided  and  on  condition  that  the  lessee  collect  and  pay  the 
rents  of  the  other  houses  of  the  lessor,  covenant  is  not  maintainable, 
for  these  words  are  evidently  intended  to  hmit  the  estate.^  And  it  is 
immaterial  in  what  part  of  the  deed  a  covenant  is  inserted,  for  in  its 
construction,  the  whole  deed  must  be  taken  into  consideration,  in  order 
to  discover  the  meaning  of  the  parties.  Such  meaning  is  to  be  col- 
lected from  the  whole  context  of  the  instrument,  as  well  from  that 
which  precedes,  as  from  what  follows  the  covenant,  according  to  the 
reasonable  sense  of  the  words.* 

§  248.  "Words,  in  the  form  of  an  exception,  may  amount  to  a  cove- 
nant ;  as  where  a  lessee  agreed  that  he  would,  "  during  the  term, 
plough,  sow,  manure,  and  cultivate  the  demised  premises  (except  the 
rabbiWarren  and  sheep-walk),  in  a  regular  and  due  course  of  hus- 
bandry, according  to  the  custom  of  the  country ;"  the  exception  was 
held  to  be  as  much  of  an  agreement  as  the  rest  of  the  stipulation  in 
which  it  was  placed,  and  to  import  a  direct  obligation  not  to  plough 
the  rabbit-warren  and  sheep-walk.^  So  were  the  words,  that  A. 
should  take  fire-bote,  without  cutting  more  than  was  necessary.^  But 
on  a  covenant  by  a  lessee,  "  to  repair  the  demised  premises  (principal 
timber  only  excepted),"  the  lessor  was  held  not  to  be  obhged  to  de- 
liver the  timber ;  for  the  exception  amounted  to  no  more,  than  that 
he  was  to  provide  it  ready  for  the  defendant  to  carry .^ 


1  Bac.  Abr.  Gov.  A.;  Rol.  Abr.  518. 

^  Giles  V.  Hooper,  Castle,  135. 

8  Geery  v.  Reason,  Cro.  Car.  128;  Cro.  Eliz.  242;  2  Co.  71,  b. 

*  Knickerbocker  v.  Kilimore,  9  Johns.  E.  106;  Davis  u.  Lyman,  6  Cow.  E.  252; 
Ludlow  V.  McCrea,  1  Wend.  228  ;  Plow.  329,  cited  by  Lord  EUenborough ;  Iggulden 
V.  May,  7  East,  241. 

^  Duke  of  St.  Albans  v.  Ellis,  16  East,  352. 

^  Stevenson's  Case,  1  Leon.  324. 

'  Brailsford  v.  Parsons,  Lutw.  95 ;  Stone  v.  Gilliam,  Show.  149.  Words  are  to  be 
taken  in  their  legal  sense,  where  they  have  one,  unless  it  is  apparent,  from  the  contract 
itself,  without  reference  to  any  usage  between  the  parties  or  their  predecessors,  in  ante- 
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§  249.  Words  of  recital,  when  joined  to  and  considered  with  the 
rest  of  the  intent,  may  be  the  foundation  of  a  covenant ;  as  if  a  man 
recites  in  a  deed,  that  he  is  possessed  of  a  certain  interest  in  land, 
and  assigns  it  over  by  the  same  deed,  and  thereby  covenants  to  per- 
form all  the  agreements  in  the  deed,  if  he  is  not  possessed  of  such 
an  interest,  there  is  already  a  breach  of  the  covenant.''  So,  where  a 
term  for  ninety-nine  years,  "  if  three  persons  named  should  live  so 
long,"  recited  his  interest,  stating  that  one  life  was  in  being,  and  then 
assigned  his  term ;  it  was  adjudged  that  such  recital  amounted  to  a 
covenant,  that  the  life  continued.^  And  where  a  lease  contained  a 
recital  of  an  agreement  with  the  lessor,  that  the  lessee  should  pull 
down  an  old  mill,  and  build  another ;  and  also  contained  a  covenant, 
to  keep  the  new  mill  in  repair,  but  not  for  buUding  it ;  it  was  held 
that  the  covenant  to  build  was  implied  in  the  recital.^  But  a  recital 
in  a  covenant,  executed  by  one  of  the  parties,  through  misappre- 
hension or  mistake,  will  not  be  regarded  by  a  court  of  equity,  as 
conclusive  upon  such  party ;  for  evidence  will  be  admitted  to  show 
that  such  recital  is  not  true,  and  that  it  ^yas  inserted  in  the  covenant 
through  misapprehension  or  mistake.* 

§  250.  A  proviso  may,  in  some  cases,  amount  to  nothing  more 
than  a  covenant ;  as,  where  a  lease  was  made  to  a  lessee  for  Hfe,  with 
a  proviso  that  if'  the  lessee  should  die  within  the  term  of  forty  years, 
the  executor  of  the  lessee  should  have  it  for  so  many  of  the  years  as 
should  amount  to  the  number  of  forty,  to  be  computed  from  the  date 

cedent  contracts  of  the  sailie  nature,  to  have  been  meant  in  another  sense.  All  con- 
tracts must  be  expounded  with  reference  to  their  subject-matter,  to  which  end  evidence 
of  the  state  of  things  existing  when  they  were  concluded,  may  be  given  ;  and  this  rule 
may  frequently  restrain  the  most  indefinite  expressions.  The  custom  of  the  place, 
if  any  such  exists,  is  an  implied  term  of  every  contract;  but  a  usage  cannot  be  set  up 
in  contravention  of  an  express  contract.  The  Master,  &c.  c-.  Dewalden,  6  Term  E. 
338;  Pavey  v.  Burch,  3  Miss.  R.  447;  Doe  dem.  Freeland  v.  Burt,  1  Term  R.  701; 
Hassell  v.  Long,  2  M.  &  S.  363;  Gillett  v.  Newman,  1  Taunt.  R.  137;  Yeats  v.  Prin, 
2  Mars.  141.  The  subsequent  acts  of  contracting  parties  are  inadmissible  to  explain 
their  original  intention.  And  the  rules  for  the  construction  of  all  contracts  are  the 
same,  whether  the  instrument  is  by  parol  or  under  seal.  Clifton  v.  Walmsley,  5  Term 
E.  564 ;  Seddon  v.  Senate,  13  East,  R.  63. 

1  Levern  v.  Gierke,  1  Leon.  122;  Johnson  v.  Proctor,  Yel.  175;  2  Brownl.  212; 
2  Bos.  &  Pul.  25. 

2  Best  V.  Brett,  1  Eol.  Ahr.  618;  3  Swanst.  649;  Barton  v.  Fitzgerald,  15  East,  R. 
530 ;  Barfort  v.  Freswell,  3  Keb.  465. 

8  Sampson  v.  Easterby,  9  B.  &  C.  .505;  4  M.  &  E.  422;  6  Bingh.  644. 
*  Rich  V.  Hotchkiss,  16  Day,  E.  409. 
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of  the  lease ;  the  proviso  was  held  only  to  amount  to  a  covenant.^ 
Or  if  a  lessee  for  years  covenants  to  repair,  "  provided  always  and 
it  is  agreed  that  the  lessor  shall  find  great  timber,  &c.,"  this  creates 
a  covenant  on  the  part  of  the  lessor  to  find  great  timber  by  the  word 
agreed,  and  will  not  be  considered  a  qualification  of  the  lessee's  cove- 
nant.^ But  if  the  word  agreed,  or  some  equivalent  expression  is  not 
used,  the  proviso  wiU  not  operate  as  a  covenant  on  the  lessor's  part, 
but  only  as  a  qualification  of  the  covenant  of  the  lessee ;  for  words 
in  an  instrument  under  seal,  evidently  by  way  of  condition  or  defea- 
sance, will  not  amount  to  a  covenant.^  Nor  do  words  expressive 
of  the  quantity  of  land  in  a  deed  amount  to  a  covenant  that  there 
is  such  quantity,  for  they  are  merely  descriptive  of  the  land  con- 
veyed.* 

§  251.  A  license,  it  is  said,  may  have  the  force  of  a  grant  of  an 
incorporeal  hereditament,  if  it  be  sealed  and  dehvered ;  and  if  granted 
for  a  consideration,  it  may  take  effect  as  a  covenant ;  as  if  it  author- 
izes .the  party  to  whom  it  is  made,  to  go  upon  the  land  of  the  party 
granting  it,  to  use  the  land  for  his  own  profit,  in  which  case  it  would 
be  equivalent  to  a  lease  ;  or  it  may  be  limited  to  some  particular  pur- 
pose, as  to  cut  wood  or  draw  water,  and  in  either  case  would  be 
supported  as  a  covenant,  and  effect  would  be  given  to  it,  in  the  same 
manner  as  any  other  contract.  Technically,  however,  a  license  is 
only  an  authority  to  do  some  act,  or  a  series  of  acts,  on  the  land 
of  another,  without  passing  any  estate  in  the  land ;  and  is  revocable, 
so  long  as  it  remains  executory,  unless  a  definite  term  is  fixed  for  its 
continuance  ;  but  irrevocable,  when  executed.  Licenses  to  do  a 
particular  act,  do  not  trench  upon  the  pohcy  of  the  law  which  re- 
quires that  bargains  respecting  real  estate  shall  be  in  vsriting ;  and 
they  in  general  amount  to  nothing  more,  than  an  excuse  for  an  act, 
which  would  otherwise  be  a  trespass.^ 

1  Parker  v.  Gravenor,  2  Dy.  150,  a;  Bills.  72  ;  1  Co.  1.55,  a. 

2  Holden  v.  Taylor,  Brownl.  23  ;  Pordage  u.  Cole,  T.  Raym.  183  ;  Samways  v. 
Eldsley,  2  Mod.  177. 

»  United  States  v.  Brown,  1  Paine,  C.  C.  U.  S.  422 ;  Huddle  v.  "Worthington,  1  Ham. 
(Ohio),  R.  413. 

*  Powell  V.  Clark,  5  Mass.  K.  355 ;  Beach  v.  Stearns,  1  Aik.  325. 

'  Davis  V.  Townsend,  10  Barb.  R.  334.  The  same  license  may  operate  as  a  grant 
as  to  some  things,  and  a  mere  license  as  to  others.  Wood  v.  Leadbitter,  13  M.  &  W. 
845;  Cook  u.  Stearns,  11  Mass.  R.  533.  See  also,  Thomas  v.  Lowell,  Vaugh,  R. 
330,  351. 
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§  252.  Implied  covenants  depend  for  their  existence  on  the  in- 
tendment and  construction  of  law,  and  are  such  as  the  law  raises, 
from  the  relation  of  the  parties  to  each  other,  in  the  absence  of  any 
agreement  on  the  subject  between  them.  Thus,  if  land  be  granted 
for  a  term  of  years,  by  the  words  demise  or  grant,  without  any 
express  covenant  for  quiet  enjoyment,  the  lessee,  or  his  assigns,  if 
ousted  by  rightful,  title,  may  sustain  an  action  on  the  implied  cove- 
nant, that  the  lessor  warranted  he  had  a  good  title  at  the  time  of 
executing  the  deed ;  for  the  word  demise  imports  a  power  of  letting, 
as  the  word  grant  does  of  giving  ;  ^  although  this  latter  word,  grant, 
does  not  constitute  a  warranty  when  used  in  a  conveyance  of  freehold 
estate.^  So  the  words  yielding  anA  paying  in  a  lease,  imply  a  cove- 
nant on  the  part  of  the  lessor  to  make  payment.^  A  covenant  is  also 
imphed  on  the  part  of  the  lessee,  that  he  will  use  the  land  demised 
to  him  in  a  husband-like  manner,  and  not  unnecessarily  exhaust  the 
soil,  by  negligent  or  improper  tillage.*  And  as  a  consideration  is 
necessary  to  every  contract,  it  is  implied  that  the  tenant  shall  pay 
an  annual  rent,  unless  the  lease  was  granted  in  consideration  of  a 
sum  in  gross.  So  a  covenant  by  a  lessee  to  pen  and  fold  his  flock 
of  sheep,  which  he  should  keep  upon  the  premises,  upon  such  parts 
where  the  same  had  been  usually  folded,  was  held  to  amount  to  a 
covenant  to  keep  a  flock  of  sheep.^ 

§  253.  It  is  a  well-settled  rule,  that  where  there  is  an  express 
covenant,  the  law  will  not  imply  one.  Thus  a  covenant  of  warranty 
does  not  imply  a  covenant  of  seizin,  nor  under  such  a  covenant  can 
it  be  assigned  as  a  breach  that  there  was  no  such  land  as  the  grantor 
undertook  to  sell.^  But  an  implied  covenant  may  be  qualified,  en- 
larged, or   restrained,  by  an   express   covenant ; '   as,  for  example, 

1  Grannis  v.  Clark,  8  Cow,  R.  36  ;  2  Caines,  R.  188  ;  Deering  v.  Famngton,  Freem. 
367;  Hackett  u.  Glover,  10  Mod.  142;  5  Co.  17;  Liidwell  v.  Newman,  6  Term  R. 
458 ;  Barney  v.  Keith,  4  Wend.  R.  502.  A  recited  antecedent  agreement  may  raise 
a  covenant  by  implication.     Easterhy  v.  Sampson,  6  Bingh.  644. 

^  Spencer's  Case,  5  Co.  18,  a;  Browning  v.  Honey  wood,  Freem.  339-414. 

8  EIar|)cr  v.  Burgh,  2  Lev.  206  ;  Webb  v.  Russell,  3  Term  R.  402  ;  5  Cow.  R.  170; 
1  Bibb  (Ky.),  R.  379.  The  words  yielding  and  rendering  in  a  lease,  import  a  covenant, 
unless  the  landlord  would  otherwise  be  without  remedy  in  case  the  rent  should  not  be 
paid.     Delancy  v.  Ganory,  5  Sold.  R.  1. 

4  Powley  V.  Walker,  STerm  R.  373. 

6  Webb  V.  Plimimer,  2  B.  &  A.  746. 

*  Cutler  V.  Powell,  6  Term  R.  320;  Vanderkan  v.  Vanderkan,  11  Johns.  R.  122. 

'  Kent  V.  Webbj  7  Johns.  R.  259;  Sumner  v.  Williams,  8  Mass.  R.  201, 
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the  inherent  covenant  for  quiet  enjoyment  against  all  persons  claim- 
ing title,  may  be  enlarged  by  the  lessor's  covenanting  against  disturb- 
ances by  all  persons  whatsoever  ;  or  narrowed  by  his  covenanting 
against  the  acts  of  such  persons  only  as  claim  through  him.  Yet  the 
imphed  one  may  still  subsist  in  the  deed,  provided  it  is  consistent  with, 
and  not  contradictory  to,  the  express  covenant.'  Thus,  where  there 
is  an  express  covenant  to  repair  a  house,  the  imphed  obligation  to  use 
it  in  a  tenanUike  manner,  will  also  form  part  of  the  contract.^ 

§  254.  Where  a  lessee  assigns  the  leasehold  premises,  "  to  have 
and  to  hold  the  same  in  as  ample  a  manner,  to  all  intents  and  pur- 
poses, as  the  assignor  might  or  could  hold  the  same,  and  covenants 
that  he  had  good  and  lawful  right  to  bargain  and  transfer  the  prem- 
ises, as  above  written,  and  that  the  same  are  free  of  all  arrearages 
of  rent,  and  other  incumbrances,"  the  covenant  is  limited  to  the  acts 
of  the  assignor  himself,  and  does  not  amount  to  a  warranty  of  the 
landlord's  title.^  And  if,  in  an.  under-lease,  the  sub-lessee  covenants 
to  keep  down  the  rent  reserved  in  the  original  lease,  and  the  superior 
landlord  distrains,  at  the  end  of  the  first  quarter  of  the  under-lease, 
for  one  quarter's  rent  due  under  the  superior  lease,  there  will  be  no 
implied  covenant  on  the  part  of  the  sub-lessor  to  indemnify  his  lessee, 
although  the  rent  in  the  under-lease  is  reserved  yearly.^  So  an 
express  covenant  against  persons  named,  restricts  an  imphed  cove- 
nant under  the  word  demise ;  ^  and  an  express  covenant  for  quiet 
enjoyment  restrains  the  whole  of  the  implication  in  the  word  demise, 
which  implies  two  covenants :  to  wit,  a  covenant  for  title,  and  another 
for  quiet  enjoyment." 

§  255.  In  order  to  support  the  apparent  intention  of  the  parties, 
covenants  in  large  and  general  terms  have  been  freqxiently  narrowed 
and  confined ; "  as  where  the  defendant  sold  the  plaintiff  a  lease  for 
years,  and  covenanted  that  he  would  not  do  nor  have  done  any  act 
to  disturb  the  plaintiff,  but  that  the  plaintiff  should  hold  and  enjoy 


1  Gates  V.  Caldwell,  7  Mass.  R.  68;  Christine  v.  Wlntehill,  16  S.  &  R.  98. 

2  Holford  V.  Bennett,  7  Mees.  &  Wels.  348 ;  1  H.  &  W.  67. 

3  Knickerbocker  v.  Killniore,  9  Johns.  R.  106. 
*  Upton  V.  Ferguson,  3  Moore  &  Scott,  88. 

^  Merrill  v.  Frame,  4  Taunt.  329. 

^  Line  u.  Stephenson,  4  Bing.  678 ;  s.  c.  5  Bing.  183. 

'  Cole  «.  Hawes,  2  Johns.  Cas.  203 ;  Miller  v.  Heller,  7  S.  &  R.  40. 
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■without  the  disturbance  of  the  vendor,  or  any  other  person,  it  was 
held  that  the  covenant  was  confined  to  acts  done  or  to  be  done  by  the 
vendor,  and  that  the  words  or  any  oilier  person  were  to  be  referred 
to  and  regulated  by  the  former  part  of  the  engagement.'  So  a  cove- 
nant that  the  grantors  were  seized  of  a  good  estate  in  fee,  and  had 
good  right  to  convey,  was  held  to  be  qualified  and  restrained  by  a 
subsequent  covenant  for  quiet  enjoyment,  without  let  or  interruption 
by  them,  their  heirs,  or  persons  claiming  under  them.^ 

§  256.  It  is  to  be  observed,  also,  that  this  distinction  between 
express  and  implied  covenants  is  important,  and  not  merely  technical. 
Express  covenants  are  construed  more  strictly  than  those  which  are 
implied,  and  may  be  entered  into  without  a  consideration,  while  the 
latter  cannot.^  Implied  covenants  do  not  extend  to  a  thing  not  in 
esse  at  the  time  of  the  demise  ;  therefore  if  A.,  in  consideration  that 
B.  will  build  a  mill  upon  the  land,  and  make  a  watercourse  through 
it,  grants  and  demises  the  land  to  B.  for  a  term  of  years,  and  after- 
wards stops  the  watercoui'se,  B.  cannot  maintain  covenant  against 
him.*  Such  covenants  are  also  confined  to  the  party  covenanting, 
and  do  not  bind  his  representatives ;  and  though  the  word  demise  in 
a  lease,  where  there  is  no  express  covenant  for  title,  amounts  to  an 
implied  covenant  to  that  effect,  yet  if  the  lessor  be  tenant  for  fife  only, 
•and  the  remainder-man  oust  the  lessee,  he  has  no  remedy,  on  the 
merely  implied  covenant,  against  the  executors  of  the  lessor.^ 

§  257.  The  common-law  doctrine,  of  implied  covenants  in  a  deed, 
has  ceased  to  be  operative  in  the  State  of  New  York  since  the  pas- 
sage of  the  Revised  Statutes,  which  declare  that  "  no  covenant  shall 
be  implied  in  any  conveyance  of  real  estate,  whether  such  conveyance 
contain  special  provisions  or  not."  The  words  real  estate,  in  this 
section  of  the  statute,  were  at  one  time  held  to  be  sufficient  to  em- 
brace an  interest  in  land  less  than  a  freehold ;  the  Supreme  Court, 
in  the  case  of  Kinney  v.  Watts,  having  decided,  that  this  provision 
extended  to  covenants  in  leases  for  years,  as  well  as  in  conveyances 

1  Broughton  v.  Conway,  Moor,  58;  Gale  o.  Reed,  8  East,  89;  1  B.  &  B.  319. 

2  Miltier  v.  Horton,  1  McClel.  &  Y.  647  ;  4  B.  &  C.  606. 

3  Shuhrick  c.  Salmond,  3  Burr.  1639;  May  v.  Frye,  Freem.  447.  The  seal  of  a 
coveniint  always  imports  a  consideration. 

4  Huddy  v.  Fisher,  1  Leon.  278. 
'  6  Bingh.  R.  656. 
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for  life  or  in  fee.  The  consequence  of  this  decision  would  have  been 
that  the  indemnity  of  a  purchaser  or  lessee,  for  a  failure,  or  other 
defect  of  title,  in  all  cases  free  from  fraud,  would  rest  entirely  upon 
the  express  covenants  in  his  deed.i  The  Court  of  Appeals,  however, 
repudiates  this  doctrine  as  applicable  to  implied  covenants  in  leases 
for  years,  since  they  are  not  real  estate  within  the  meaning  of  the 
statute.^ 

§  258.  With  respect  to  the  parties  to  a  covenant,  we  may  observe 
in  general,  that  at  common  law,  a  contract  made  for  the  benefit  of  a 
third  person  is  valid,  and  may  be  enforced  by  him,  if  he  has  an 
interest  in  the  subjeci>matter  of  the  contract ;  but  where  it  is  made 
under  seal,  and  inter  2:>artes,  no  one  but  a  party  to  the  instrument 
can  maintain  an  action  for  a  breach  of  it.^  An  indenture,  not  inter 
partes,  will  have  the  operation  of  a  deed-poll,  on  which  an  action  may 
be  maintained  by  a  party  not  executing ;  as  where  A.  covenanted 
with  B.  to  pay  him  a  certain  sum  of  money,  and,  in  the  same  instru- 
ment, also  covenanted  with  B.  and  C.  to  pay  C.  another  sum  of 
money  ;  the  court  were  of  opinion,  that  as  this  was  not  an  indenture 
between  parties,  but  only  a  deed-poll,  the  party  might  covenant  with 
a  stranger,  and  also  with  other  persons,  to  do  several  other  acts,  for 
which  every  one  severally  might  bring  his  action.*  But,  by  a  deed 
inter  partes,  one  who  is  a  party  to  the  deed  cannot  covenant  with 
another  who  is  no  party  to  it ;  even  for  the  performance  of  acts 
expressly  for  such  third  person's  benefit.^  Yet  if  one  who  is  a  mere 
stranger,  and  not  named  a  party  (the  instrument  being  inter  partes), 
covenants  with  another  who  is  named,  and  seals  the  deed,  he  is 
bound  by  his  sealing.  As  where  one  agreed  to  let  a  house  to  another 
at  a  certain  rent,  and  a  stranger  covenanted,  on  behalf  of  the  lessee, 


1  The  wisdom  of  a  provision  of  law,  which  would  compel  parlies  to  meet  every 
possible  case  tliat  mi^lit  happen  by  an  express  contract,  rather  than  rely  upon  the 
more  general  extent  of  implied  covenants,  as  understood  by  the  law,  seems  very 
questionable.  By  attempting  to  do  so,  the  object  is  often  entirely  frustrated;  and 
those  things  which  would  certainly  come  within  the  general  principle  of  a  covenant  in 
law  are  frequently  passed  over,  by  a  vain  attempt  at  an  enumeration  of  particulars 
wiiich  is  intended  to  have  the  same  effect. 

2  The  Mayor,  &c.  v.  Mabie,  3  Kern.  R.  151. 

s  Spencer  v.  Field,  10  Wend.  R.  87  ;  Stone  v.  Wood,  7  Cow.  R.  454. 
*  Lowt'icr  c.  Kelly,  8  Mod.  R.  115;  Lucke  v.  Lucko,  Lutw.  93;  Cooker  v.  Child, 
2  Lev.  71. 
s  Haskett  v.  Flint,  5  Blackf.  (Ind.),  R.  69 ;  Bleeeker  v.  Bingham,  2  Paige,  R.  246. 


CH.  VII.]  OF   COVENANTS.  177 

that  tlie  lessee  should  pay  the  rent ;  it  was  held  that  on  this  deed 
the  defendant,  although  not  a  party,  was  clearly  liable  to  an  action  of 
covenant,  in  consequence  of  his  having  sealed. ^ 

§  259.  No  action  of  covenant  can  be  maintained  against  a  lessee 
claiming  under  a  deed-poU,  nor  can  mutual  covenants  arise  under 
such  an  instrument,  as  it  is  the  deed  of  one  party  only.^  It  would, 
therefore,  be  unsafe  to  dispense  with  the  execution  of  an  indenture 
by  the  lessee,  on  the  assumption  that  his  entry  and  enjoyment  under 
the  lease  would  be  sufficient  to  expose  him  to  an  action  for  a  breach 
of  any  of  the  covenants  to  be  performed  by  him.  But  a  covenantee, 
without  executing  the  deed,  may  bring  an  action  of  covenant  against 
the  covenantor,  whether  the  instrument  be  by  deed-poU  or  indenture  ; 
for  the  execution  by  a  covenantor  fixes  his  liabihty.^ 

§  260.  Covenants  in  a  deed  that  extend  to  a  thing  in  esse,  parcel 
of  the  demise,  and  benefit  the  estate,  run  with  the  land,  and'bind  not 
only  the  covenantor  and  his  personal  representatives  by  privity  of 
contract,  but  also  the  assignee,  though  not  named,  and  every  other 
person  who  is  in  of  any  estate  created  by,  or  growing  out  of,  the 
original  demise  by  privity  of  estate.  And  if  they  relate  to  a  thing 
not  in  esse,  but  the  thing  to  be  done  is  upon  the  land  demised,  as  to 
build  a  house  or  a  wall,  the  assignee,  if  named,  is  bound  by  the 
covenant.  But  if  they  do  not  touch  or  concern  the  thing  demised 
as  to  build  a  house  on  other  land,  or  to  pay  a  collateral  sum  to  the 


1  Storer  v.  Gordon,  3  M.  &  S.  322 ;  6  Ibid.  75 ;  Wheelright  v.  Beers,  2  Halst.  E. 
391 ;  Berkley  v.  Hardy,  ,'>  B.  &  C.  355 ;  8  D.  &  E.  102 ;  2  B.  &  B.  333  ;  Lord  South- 
ampton V.  Brown,  6  B.  &  C.  718. 

2  Chancellor  u.  Poole,  2  Doug.  764;  Haines  v.  Morris,  1  Ves.  &B.  14;  Wilkins  v. 
Pry,  1  Meriv.  266  ;  Sutherland  v.  Lishman,  3  Esp.  42  ;  Kirapton  v.  Eve,  2  Ves.  &  B. 
353.  None  but  a  party  to  a  covenant,  can  maintain  an  action  for  a  breach  of  it ;  but 
when  it  does  not  expressly  appear  on  the  face  of  the  instrument  with  whom  the  cove- 
nant is  made,  collateral  facts  may  be  resorted  to,  for  the  purpose  of  ascertaining  the 
party  intended.  Thus,  where  a  person  covenanted  and  "  agreed  to  become  surety  for 
the  faithful  performance  of  the  covenants  expressed  in  the  above  lease,"  it  was  held 
that  although  it  did  not  expressly  appear  by  the  writing  with  whom  the  covenant  was 
made,  yet  that  reference  being  made  therein  to  the  lease,  both  instruments  must 'be 
read  together,  to  ascertain  what  was  the  contract  of  the  parties ;  and  that  being  taken 
together,  tlie  instruments  were  equivalent  to  an  express  covenant  with  the  plaintiff. 
Van  Alstyne  v.  Van  Slyck,  10  Barb.  E.  383. 

8  Smith  &  al.  v.  Kew,  3  Comst.  144;  Petrie  v.  Busy,  3  Barn.  &  Cress.  353;  5 
D.  &  E.  152  ;  Vernon  v.  Jeffreys,  2  Stra.  1146 ;  7  Mod.  358. 
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lessor,  tlie  assignee,  though  named,  is  not  bound;  such  covenants 
beino-  considered  mere  personal  covenants  not  affecting  the  land 
demised,  but  merely  collateral  to  it.^ 

§  261.  In  order  that  a  covenant  may  run  with  the  land,  its  per- 
formance or  non-performance  must  affect  the  nature,  quality,  or  value 
of  the  property  demised,  independent  of  collateral  circumstances,  or 
must  affect  the  mode  of  enjoyment.^  It  must  not  only  concern  the 
land,  but  there  must  also  be  a  privity  of  estate  between  the  contract- 
ing parties  ;  for  if  a  party  covenant  with  a  stranger  to  pay  a  certain 
rent,  in  consideration  of  a  benefit  to  be  derived  under  a  third  person, 
it  cannot  run  with  the  land,  not  being  made  with  the  person  having 
the  legal  estate.^  And  if  the  assignee  of  the  reversion  or  term,  come 
in  of  a  different  estate  to  that  held  by  the  lessor  or  lessee,  he  cannot 
sue  or  be  sued  on  the  covenants  running  with  the  land,  for  want  of 
privity.*  Thus,  if  a  party,  having  only  an  equitable  fee  in  a  freehold, 
grant  a  lease,  and  then  devise  the  equitable  fee  to  A.,  and,  after  the 
death  of  the  testator,  A.  acquires  the  legal  estate  from  the  person  in 
whom  it  was  vested  at  the  time  of  the  lease  and  devise,  and  then  sell 
and  convey  the  legal  estate  to  B.,  the  latter  cannot  sue  the  lessee  or 
his  assignees,  because  he  is  not  in  of  the  same  estate  as  the  lessor.^ 
There  is  no  difference  between  express  and  implied  covenants,  as  to 
then-  running  with  the  land ;  ^  but  mere  equitable  covenants  do  not 
run  with  the  land.'^ 


1  Spencer's  Case,  5  Co.  16;  Bally  d.  Wells,  Wilmot,  344;  Mayor  of  Congleton  o. 
Pattison,  10  East,  R.  130 ;  Dolph  v.  White,  2  Kern.  R.  296. 

2  Norman  v.  Wells,  17  Wend.  R.  136  ;  see  post,  §  444.  Much  learning  lias  been  ex- 
pended, and  sometimes  to  little  purpose,  in  endeavoring  to  define  the  boundary  between 
real  covenants,  or  such  as  run  with  the  land,  and  those  which  are  merely  personal.  A 
most  elaborate  effort  to  accomplish  this  end  was  made  by  Mr.  Justice  Owen  in  Nor- 
man V.  Wills,  and  yet,  after  all  his  researches,  that  indefatig.able  judge  was  forced  to 
declare  that  the  authorities  still  left  the  application  of  old  principles  to  new  cases,  a  very 
nice  exercise  of  the  mind  and  remaining  in  greater  degree,  a  matter  for  judicial  discre- 
tion, than  almost  any  other  of  equal  importance  in  the  law  of  property.  Per  Han'is,  J., 
in  Van  Rensselaer  v.  Bonesteel,  24  Barb.  R.  367. 

3  Demarcst  v.  Willard,  8  Covf.  R.  206  ;  Webb  v.  Kussell,  3  Term  R.  393  ;  Allen  v. 
Wooley,  1  Blackf.  (Ind.),  R.  149.  But  see  Willard  v.  Tillman,  2  Hill  {N.  Y.),  K. 
275. 

«  Co.  Lit.  215  ;  1  Saund.  240,  a. 

6  Whitton  V.  Peacock,  2  Scott,  630;  s.  c.  2  Bing.  N.  C.  411. 
«  Vyvyan  v.  Arthur,  1  B.  &  C.  410 ;  s.  c.  2  D.  &  R.  678. 
'  Wliittemore  i'.  Peacock,  supra. 
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§  262.  Implied  covenants  run  with  the  land,  so  do  covenants  for 
quiet  enjoyment ;  ^  to  insure,  if  the  insurance  is  to  be  laid  out  in  re- 
building ;  2  for  further  assurance  ;  ^  to  repair ;  *  to  discharge  the  lessor 
from  taxes  and  assessments,  ordinary  or  extraordinary ;  ^  to  permit  the 
lessor  to  have  free  passage  to  two  rooms  excepted  in  the  demise ;  ^  to 
cultivate  the  land  in  a  particular  manner ; "  to  reside  on  the  prem- 
ises ;  ^  to  maintain  a  partition  fence  ;  ^  and  not  to  carry  on  particular 
trades.!"  A  covenant  by  a  lessor  to  supply  two  houses  with  water,  at 
a  rate  therein  mentioned  for  each  house,  runs  with  the  land  ;  and,  for 
a  breach  of  it,  the  assignee  of  the  lessee  may  maintain  an  action 
against  the  reversioner ;  ^^  but  a  covenant  by  a  lessor  to  pay,  on  a  val- 
uation for  all  trees  planted  by  the  lessee,  does  not  run  with  the  land.^^ 
Where  there  was  an  exception  in  the  lease  of  an  entry,  with  liberty  to 
wash  in  the  kitchen  and  a  passage  there  for  that  purpose,  it  was  held 
that  an  action  would  lie  against  an  assignee  for  hindering  the  lessor ; 
because  a  covenant  relating  to  a  way,  or  other  profit  appurtenant, 
goes  with  the  tenement  and  binds  the  assignee.!^  The  right  of 
renewal,  also,  constitutes  a  part  of  the  tenant's  interest  in  the  land, 
and  a  covenant  to  renew  is  consequently  binding  upon  the  assignee 
of  the  reversion.  The  grant  of  an  additional  term  is,  in  fact,  for 
many  purposes  considered  a  continuation  of  the  former  lease  ;  and 
if  there  is  nothing  in  the  lease  to  show  that  the  renewal  was  in- 
tended to  be  confined  personally  to  the  lessee,  the  right  under  the 
covenant  devolves  upon  his  executors,  without  their  being  particularly 
named.!* 

1  Suydam  v.  Jones,  10  Wend.  E.  180;  Hunt  v.  Amidon,  4  Hill  (N.  Y.),  R.  345; 
Koke  V.  Awder,  Cro.  Eliz.  436 ;  3  B.  &  A.  392. 

2  Vernon  v.  Smith,  5  B.  &  A.  1. 

5  Middlemore  w.  Goodale,  Cro.  Car.  503  ;  12  East,  464. 

*  Demarest  v.  Willard,  8  Cow.  R.  S06 ;  Dean  and  Chapter  of  Windsor's   Case, 
5  Eep.  24;  Shelby  v.  Hearne,  6  Yerg.  R.  512;  Kingdor  v.  Nottle,  Maul.  &  Sel.  356. 
^  Post  V.  Kearney,  2  Comst.  R.  394;  Martin  v.  Baker,  5  Blackf.  (Ind.),  K.  232. 

6  Cole's  Case,  1  Salk.  196;  1  Show.  389;  Carth.  232. 
'  Cockson  V.  Cock,  Cro.  Jac.  125. 

'  Mayor  of  Congleton  v.  Pattison,  10  East,  E.  136. 

3  Kellogg  V.  Robinson,  6  Verm.  R.  276. 

10  Tatem  v.  Chaplin,  2  H.  Black.  133. 

11  Jourdan  v.  Wilson,  4  Barn.  &  Aid.  266. 

12  Grey  v.  Cuthbertson,  2  Chit.  482;  4  Doug.  351. 
1"  Cole's  Case,  1  Show.  388  ;  Carth.  323. 

1*  Winslow  V.  Tighe,  2  Ball  &  Beat.  195  ;  Randall  v.  Eussell,  2  Meriv.  197 ;  Hyde 
v.  Skinner,  2  P.  Wms.  196;  Roe  dem.  Bamford  v.  Hayley,  12  East,  469.;  Vernon  v. 
Smith,  5  Barn.  &  Aid.  11. 
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§  263.  But  the  covenants  of  seizin,  of  a  right  to  convey,  and 
against  incumbrances,^  are  personal  covenants,  not  running  with  the 
land,  or  passing  to  an  assignee  ;  for,  if  not  true,  there  is  a  breach  of 
them  as  soon  as  the  deed  is  executed,  and  they  become  mere  ehoses  in 
action,  which  are  not  technically  assignable.^  So  a  covenant  on  the 
part  of  the  lessor  to  pay  the  lessee,  without  saying  his  assigns,  for  a 
building  not  yet  erected,  but  to  be  built  during  the  term,  does  not 
run  with  the  land.^  Nor  is  the  lessor's  covenant,  to  purchase  at  an 
appraisal,  the  permanent  improvements  made  by  the  lessee  of  this 
character,  or  binding  upon  the  assignee  of  the  lessor.*  Covenants 
running  with  the  land  are  divisible,  and  will  bind  the  assignee  of  a 
parcel  of  the  estate  demised,  in  respect  of  the  parcel  assigned  to  him, 
as  to  repair  ;  °  or  to  pay  rent  of  the  part  occupied  by  him.*"  But,  as 
respects  the  hability  of  a  lessee,  it  is  not  altered  by  a  transfer  of  the 
whole  or  a  part  of  his  estate  ;  for  his  privity  of  contract  with  the  lessor 
is  not  thereby  determined,  and  he  stiU  remains  liable  on  his  covenant 
to  pay  the  entire  rent.'^ 

§  264.  Covenants  are  also,  either  joint  or  several,  and  sometimes 
both  joint  and  several.  Whether  a  covenant  is  joint  or  several,  de- 
pends upon  the  subject-matter  of  the  covenant,  and  the  interest  that 
passes  by  it,  and  not  upon  the  precise  language  made  use  of.  The 
interest  which  the  covenantees  have  in  the  performance  of  the  cove- 
nant, will  generally  determine  the  question  whether  the  right  of  action 
given  by  it,  be  joint  or  several.^  If  the  interest  is  joint,  the  action 
must  be  joint,  in  the  name  of  all  the  covfenantees  ;  although  the  words 
of  the  covenant  are  several.  And  if  the  interest  of  the  covenantees 
be  several,  the  covenant  wiU  be  several,  although  the  terms  of  it  be 


1  Sprague  v.  Baker,  17  Mass.  E.  588 ;  5  Cow.  E.  117 ;  Gilbert  «.  Bulkley,  5  Conn. 
262. 

2  4  Kent,   Com.  459 ;    2  Johns.  E.  1 ;  3  Marsh.  E.  324 ;    Chapman  v.  Holmes, 

5  Halst.  R.  20 ;  Bickford  v.  Page,  2  Mass.  455.     Tor  the  same  reason,  covenants  that 
are  broken  before  an  assignment  do  not  pass  as  incident  to  the  land.    Shelby  v.  Hearne, 

6  Yerg.  E.  512. 

'  Thompson  v.  Eose,  Cow.  E.  266. 
*  Coffin  V.  Tolman,  4  Seld.  E.  466. 
'  Congham  v.  King,  1  Rol.  Abr.  522. 
^  Stevenson  v.  Lambard,  2  East,  E.  575. 
'  Cro.  Eliz.  633. 

^  Slingsby's  Case,  5  E.  18,  b;  James  v.  Emery,  8  Taunt.  248;   Quackenboss  v. 
Lansing,  6  Johns.  E.  49  ;  and  per  Denman,  C.  J.,  in  Hopkinson  v.  Lee. 
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joint.^  If  Wo  lessees  covenant  jointlj  and  severally  at  the  beginning 
of  a  lease,  these  words  extend  to  all  their  subsequent  covenants,  not- 
withstanding the  intervention  of  covenants  on  the  part  of  the  lessor .^ 
And  where  a  person  covenants  with  two  or  more,  and  with  each  of 
them,  if  each  of  the  covenantees  takes  a  several  interest  or  estate,  the 
covenant  is  several ;  but  where  the  interest  is  joint,  the  word  each 
makes  no  differenie,  and  does  not  constitute  a  separate  covenant.^  It 
has  been  held,  also,  that  a  covenant  with  two  and  every  of  them,  was 
joint,  though  the  two  were  several  parties  to  the  deed,*  for  there  is  a 
difference  where  the  parties  covenant  jointly  and  saveraUy,  and  where 
they  covenant  with  them  and  every  of  them  ;  in  the  former  case  the 
covenantees  may  have  separate  actions.  And  though  a  covenant  with 
several  persons  be  joint  and  several  in  the  terms  of  it,  yet,  if  the  legal 
interest  and  cause  of  action  be  joint,  the  action  must  be  brought  by 
all  the  covenantees ;  on  the  other  hand,  if  the  interest  and  cause  of 
action  be  several,  the  action  may  be  brought  by  one  only,  though  the 
terms  of  the  covenant  be  joint.^  On  a  joint  covenant  by  two,  if  one 
die,  the  survivor  only  can  be  sued  at  law ;  and  if  both  be  dead,  the 
representative  only  of  the  survivor.^ 

§  265.  Whether  covenants  are  dependent  or  not,  is  to  be  collected 
from  the  sense  and  meaning  of  the  parties ;  and  their  precedence 
depends  on  the  order  of  time  in  which  the  intent  of  the  transaction 
requires  their  performance,  and  not  on  the  order  in  which  they  stand 
in  the  deed.^  Where  a  covenant  is  part  only  of  the  consideration  on 
one  side,  it  is  an  independent  covenant,  and  not  a  condition  prece-- 
dent.^  If  one  party  covenant  to  do  one  thing,  the  other  party  doing 
another,  it  is  not  a  condition  precedent,  but  a  mutual  covenant.^' 


1  Per  Gibbs,  J.,  in  James  v.  Emery,  supra ;  Withers  v.  Birch,  3  B.  &  C.  254.  The 
New  York  Code  of  Procedure,  §  111,  embodies  this  doctrine,  and  provides  that  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest. 

2  Duke  of  Northumberland  v.  Errington,  5  Term  R.  522. 

^  Anderson  w.  Martindale,  1  East,  497  ;  Mansell  v.  Burredge,  7  Term  K.  352. 
»  Southcote  V.  Hoare,  3  Taunt.  89  ;  Sorsbie  v.  Park,  12  M.  &  W.  146. 
5  Ludlovr  V.  McCrea,  1  Wend.  228 ;  Catlin  v.  Barnard,  1  Aik.  Vt.  R.  9. 
8  Ayler  v.  Wilson,  Comst.  R.  319  ;  Rowan  v.  Woodward,  2  Marsh.  (Ky.),  R.  140. 
T  Tompkins  v.  Elliott,  5  Wend.  R.  496 ;  Jones  v.  Barkley,  2  Doug.  684  ;  Gardiner- 
u.  Corson,  15  Mass.  504. 

8  Couch  V.  IngersoU,  2  Pick.  R.  300 ;  Carpenter  v.  CresweU,  4  Bing.  409  ;  1  Moore^ 
&  P.  66. 

9  Bone  V.  Eyre,  2  W.  Bl.  1312. 
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Where  one  party  bound  himself  to  labor  for  another  three  years,  and 
the  other  party  agreed  to  provide  for  him  a  suitable  dweUing-house, 
and  pay  him  a  certain  sum  every  three  months  during  the  term ;  it 
was  held,  in  an  action  for  negligently  doing  the  work,  that  the  cove- 
nant to  provide  the  house,  was  a  distinct  and  independent  covenant.^ 
If  there  be  any  consideration  for  the  covenant  of  one  party,  besides 
the  covenants  of  the  other,  and  that  consideration  has  been  received 
by  the  former,  his  covenant  will  be  considered  as  independent.^  But 
where  acts  are  to  be  done  simultaneously,  and  each  is  the  considera- 
tion of  the  other,  the  covenants  are  dependent.^ 

§  266.  Covenants  may  be  void  when  considered  with  reference  to 
the  instrument  in  which  they  are  contained,  or  the  estate  on  which 
they  depend.  Thus,  where  a  deed  is  void,  all  the  covenants  de- 
pendent on  th,e  mterest  professed  to  be  conveyed  by  it,  are  also  void.* 
And  a  lessee  professing  to  assign  over  a  term  which  in  fact  had  no 
existence,  is  not  liable,  at  the  suit  of  a  subsequent  assignee  on  a 
covenant  for  quiet  enjoyment.^  The  same  rule  holds  where  a  lease 
is  void  for  uncertainty ;  as  where  one  possessed  of  a  term  for  years, 
granted  so  much  of  the  temp,  as  should  be  unexpired  at  the  time 
of  his  death,  and  the  grantee  assigned  and  covenanted  with  the 
assignee  for  quiet  enjoyment ;  it  was  held,  that  the  uncertainty 
annulled  the  original  lease,  that  the  covenant  could  not  subsist  with- 
out an  estate,  and  as  no  estate  passed,  the  assignee  could  not  main- 
tain an  action.^ 

§  267.  A  covenant  to  do  any  thing,  which  upon  the  face  of  it, 
appears  to  be  prejudicial  to  the  pubhc  interest,  or  otherwise  contrary 
to  law,  is  void.'  If  a  man  covenants  to  do  a  thing  which  it  is  lawful 
for  him  to  do,  and  a  subsequent  act  of  the  legislature  renders  it  un- 
lawful, the  act  repeals  the  covenant ;  or  if  he  covenants  not  to  do  a 


^  Betts  V.  Pen-ine,  14  Wend.  219. 

2  Tileston  v.  Newell,  13  Mass.  406. 

"  Parker  v.  Parmele,  20  Johns.  E.  130  ;  Dakin  v.  Williams,  11  Wend.  67. 

*  Soprani  v.  Skurro,  Yelv.  18. 

^  Noke  V.  Awder,  Cro.  Eliz.  373,  436. 

^  Capenhurst  v.  Capenliurst,  Eayni.  27  ;  Waller  v.  Dean  and  Chap,  of  Norwich,  Ow. 
136 ;  Waters  v.  Same,  2  Brown  &  Gol.  158 ;  Wade  v.  Mervin,  11  Mass.  E.  280 ; 
Phelps  V.  Decker,  10  Ibid.  267. 

'  Low  V.  Peers,  Burr.  2225. 
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thing,  and  then  a  statute  is  made,  which  compels  him  to  do  it,  the 
covenant  is  void.  But  if  he  covenants  not  to  do  a  thing  which  is 
unlawful  at  the  time,  and  afterwards,  a  statute  makes  it  lawful,  the 
covenant  is  not  repealed.^  Or  if  he  covenants  to  do  a  thing  which  is 
unlawful  by  statute,  the  covenant  will  not  be  made  lawful,  by  a  repeal 
of  the  statute,  for  the  covenant  was  void  ah  initio? 

§  268.  And  although  a  covenant  may  not  be  absolutely  void  or 
illegal,  it  may  yet  be  of  so  hard  and  oppressive  a  character,  that 
a  court  of  equity  wiU  refuse  to  enforce  it.  Thus  a  lease  of  mines, 
contained  a  covenant,  that  if  the  lessor  should,  at  any  time  before 
expiration  or  termination  of  the  lease,  give  notice  in  writing  to  the 
lessee,  of  his  desire  to  take  all,  or  any  part  of  the  machinery,  stock  in 
trade,  or  implements,  in  or  about  the  mines,  then  the  lessee  would,  at 
the  expiration  of  the  lease,  dehver  the  articles  specified  in  the  notice 
to  the  lessor,  on  his  paying  "the  value  of  them,  such  value  to  be  ascer- 
tained in  the  manner  therein  mentioned  ;  it  was  held  to  be  a  covenant 
so  injurious  and  oppressive  to  the  lessee,  that  the  court  ought  not  to 
enforce  it,  or  grant  an  injunction  to  prevent  a  breach  of  it.^ 

§  269.  A  covenantor  cannot,  by  any  act  of  his  own,  short  of  per- 
formance, discharge,  or  in  any  manner  qualify  his  express  covenant, 
without  the  concurrence  of  the  covenantee.*  But  any  positive  act  of 
prevention  by  the  covenantee,  will  release  the  covenantor ;  as  if  a 
man  covenants  with  another  to  collect  his  rents  in  such  a  town,  and 
then  interrupts  him ;  ^  or  if  a  lessee  for  years  covenants  to  drain  the 
water  out  of  the  land ;  or  to  build  a  house  before  such  a  day ;  and 
the  lessor  enters  before  the  day,  and  holds  the  lessee  out.^  The 
covenant,  however,  would  not  be  dispensed  with,  if  the  covenantee 
merely  forbids  the  covenantor  to  proceed  with  the  draining  or 
building.'^ 


1  Brick  Presbyterian  Cliurcli  v.  The  Mayor,  &c.,  of  New  York,  5  Cow.  E.  538  ; 
Buller,  N.  P.  165. 

2  Jaques  v.  Withy,  1  H.  Bl.  65. 

8  Talbot  V.  Ford,  13  Simons,  173. 

*  Stone  V.  Dennis,  3  Porter,  R.  231 ;  1  Dev.  &  Bat.  402. 

'  Shaw  V.  Hurd,  3  Bibb,  372 ;  5  Mass.  67. 

«  Carrol  v.  Read,  Cro.  Eliz.  374;  s.  c.  Ow.  65;  s.  c.  Carith  v.  Reed  (Mo.),  412. 

'  Barker  v.  Fletwel,  Godb.  69 ;  Porter  v.  Stewart,  2  Aik.  427. 
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§  270.  Where  the  act  of  one  party  is  the  cause,  why  the  covenant 
cannot  be  performed  by  the  other,  performance  by  the  latter  is  ex- 
cused, and  the  thing  contracted  to  be  done  by  the  former,  may  be 
enforced  by  suit,  without  averring  performance ;  and  proof  of  such 
conduct,  will  support  the  averment  of  performance. ^  The  omission 
of  the  covenantee,  to  do  some  act  necessary  on  his  part  to  the  exe- 
cution of  the  covenant,  may  also  be  a  ground  for  excusing  the  cove- 
nantor ;  as  if  a  man  covenants  to  convey  an  estate  to  another  for  his 
life,  and  the  lives  of  two  such  other  persons  as  the  covenantee  should 
name,  and  to  dehver  quiet  possession  before  the  Christmas  following ; 
the  neglect  of  the  covenantee  to  name  the  lives,  is  a  sufficient  excuse 
for  the  non-performance  of  the  covenant  by  the  other  also.^  So  where 
•the  whole  consideration  fails,  and  a  stipulation  becomes  incapable  of 
being  substantiaUy  performed,  in  the  manner  intended  by  the  parties, 
by  the  voluntary  act  of  either,  the  other  is  not  bound  to  proceed,  but 
is  at  hberty  to  decline  performance  on  his  part.^  And  if  performance 
•of  another  thing,  or  at  another  time,  has  been  accepted  in  heu  of  the 
thing,  or  the  time  stipulated,  it  is  a  sufficient  excuse  for  the  non- 
performance of  the  letter  of  the  contract.*  The  voluntary  destruc- 
tion of  one  of  the  seals  of  a  deed,  where  the  covenants  are  joint,  wiU 
'discharge  both  covenantors ;  but  if  the  covenants  are  several,  the 
breaking  of  one  of  the  seals  will  invahdate  the  instrument  so  far  only, 
as  concerns  him  whose  seal  is  taken  off.^  But  where  the  seals  are 
torn  oif  by  a  stranger,  or  by  one  with  whom  the  instrument  was  left 
for  safe  keeping,  it  does  not  vitiate  the  deed,  and  covenant  may  stiU 
.be  maintained  on  it.® 


''  Marshall  v.  Craig,  1  Bibb,  379 ;  Couch  v.  Ingersoll,  2  Pick.  K.  292  ;  Harnham  v. 
aRoss,  2  Hall,  R.  169. 

2  Twyford  u.  Buntley,  Freem.  121 ;  Parker  v.  Parmele,  20  Johns.  E.  130. 
"  Kleine  v.  Catar.a,  2  Gallis.  R.  74. 
"  Warren  v.  Mains,  7  Johns.  R.  476. 
>      5  Matthewson  v.  Lydiate,  Cro.  Eliz.  408,  470,  546 ;  s.  c.  5  Co.  22,  b ;  2  Rol.  30. 
^  Kees  V.  Overbagh,  6  Cow.  R.  746.    And  see  ante,  p.  15. 


CH.  VII.]  OF   CONDITIONS.  185 


SECTION  II. 

OP    CONDITIONS. 

§  271.  A  condition  is  a  qualification  annexed  to  an  estate  by  the 
grantor,  whereby  the  estate  may  be  enlarged,  defeated,  or  created, 
upon  an  uncertain  event.  And  its  principles  apply  to  leases,  as  well 
as  to  conveyances  in  fee.  Conditions,  according  to  Littleton,  are 
either  in  Imv  or  in  deed.  A  condition  in  deed,  is  that  which  is 
expressed  in  the  deed  by  which  it  is  created ;  a  condition  in  law,  is 
^  that  which  arises  by  necessary  implication  from  the  circumstances  of 
the  case.  This  latter  doctrine  of  estates  upon  condition  ia  law,  is 
said  by  Mr.  Chancellor  Kent  to  be  of  feudal  extraction,  and  to  result 
from  the  obligations  arising  out  of  the  feudal  relation.  There  was  a 
tacit  condition  annexed  to  every  tenancy,  that  the  tenant  should  not 
do  any  act  to  the  prejudice  of  the  reversion.  If  he  committed  waste, 
or  did  any  other  act,  which  in  the  eye  of  the  law  tended  to  defeat  or 
divest  the  estate  in  reversion,  the  particular  estate  was  forfeited. 
Even  the  rents  and  services  of  the  feudatory  were  considered  as 
conditions  annexed  to  his  fief ;  and  for  the  non-payment  or  non-per- 
formance of  any  of  them,  the  lord  might  reenter,  without  a  reserva- 
tion to  that  effect  in  the  deed  creating  the  estate. ^  A  condition  has 
strictly  for  its  object,  the  defeating  or  avoiding  an  estate  ;  but  where 
an  estate  is  to  be  created  or  enlarged,  it  is  technically  upon  a  hmita- 
tion  ;  the  province  of  which  is,  to  mark  the  period  or  event  for  the 
commencement,  and  the  time  of  duration  of  an  estate  for  years,  or 
for  life,  and  therefore,  relates  to  the  determinable  quaUties  of  an 
estate. 

§  272.  Conditions  in  law  are  now  generally  called  limitations^  by 
which,  upon  the  happening  of  a  contingency,  the  estate  becomes  ipso 
facto  terminated.  As  if  an  estate  be  made  to  A.  for  years,  if  I.  S. 
so  long  live ;  this  is  a  hmitation,  by  which  the  estate  of  A.  is  termi- 
nated immediately  upon  the  death  of  I.  S.     Or  if  an  estate  be 


1  4  Kent,  Com.  121. 
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granted  to  a  man  and  his  wife,  during  coverture,  they  have  an  estate 
for  hfe,  hable  to  become  extinct  upon  the  dissolution  of  the  coverture. 
And  upon  such  limitation,  the  next  subsequent  estate  becomes  vested, 
immediately  upon  the  determination  of  the  first  estate,  and  the 
remainder-man  may  thereupon  enter.^  A  condition  in  deed,  however; 
is  only  a  proviso  that  the  grantee  shall  or  shall  not  do  a  particular 
act ;  the  breach  of  which  will  not,  ipso  facto,  or  without  entry,  defeat 
the  estate,  but  wUl  only  give  the  grantor,  his  heirs,  or. assigns,  a  right 
to  reenter,  and  by  such  entry  avoid  the  estate.  Partaking  of  the 
nature  of  the  leases  to  which  they  are  attached,  a  condition  in  a  term 
of  years  may  be  created  by  parol ;  while  a  condition  annexed  to  a 
freehold  lease  can  only  be  by  deed.^ 

§  273.  The  principal  difference  between  a  condition  and  a  limita- 
tion is,  that  a  condition  does  not  defeat  the  estate  when  broken,  until 
entry  by  the  grantor  or  his  heirs.  But  a  limitation  marks  the  period 
which  is  to  determine  the  estate,  without  entry  or  claim  ;  ^  and  no 
act  is  necessary  to  vest  the  right  in  him  who  has  the  next  expectant 
interest.*  Whether  the  particular  form  of  words  made  use  of 
amount  to  a  condition,  a  limitation,  or  a  covenant  merely,  is  a  matter 
of  construction,  depending  on  the  contract.  The  intention  of  the 
party  to  the  instrument,  when  clearly  ascertained,  is  always  con- 
trolling ;  though  conditions  and  limitations  are  not  to  be  raised  by 
mere  inference  or  argument.  The  distinctions  on  this  subject  are 
very  subtle  and  artificial;  but  the  construction  of  a  deed  will,  after 
all,  depend  less  upon  artificial  rules,  than  upon  the  application  of 
good  sense  and  sound  equity  to  the  object  and  spirit  of  the  contract, 
in  each  particular  case.^ 


1  Co.  Lit.  214,  b;  10  Rep.  41  ;  Shep.  Touch.  117. 

2  Co.  Lit.  214,  b.  Where  an  estate  is  so  expressly  limited  by  the  words  of  its 
■creation,  that  it  cannot  endure  for  any  longer  time,  tlian  until  the  contingency  happens, 
mpon  which  the  estate  is  to  fail,  this  is  a  limitation.  On  the  other  hand,  when  an  es- 
■tate  is  expressly  granted,  upon  condition  in  deed,  the  law  permits  it  to  endure  beyond 

the  time  of  the  contingency  happening,  unless  the  grantor  takes  advantage  of  the 
'breach  of  condition  by  entering.     This  same  rule  applies  to  estates  for  years,  where 

the  condition  is  so  framed,  that  the  estate  becomes  void,  at  the  election  of  the  lessor. 

(Per  Johnson,  J.,  in  Beach  v.  Nixon,  5  Seld.  R.  35.     And  see  Parmclee  v.  Oswego  & 

Sy.  R.  R.  Co.  2  Seld.  R.  80. 

3  Stearns  v.  Godfrey,  16  Maine  R.  160;  1  Prest.  on  Estates,  45  ;  10  Watts,  358. 
*  Den  n.  Hance,  6  Halst.  R.  244 ;  1  Prest.  on  Estates,  46. 

6  4  Kent,  Com.  132. 
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§  274.  Some  conditions  are  implied  in  tlie  relation  of  landlord 
and  tenant,  as  that  a  tenant  shaU  not  create  a  greater  estate  than  he 
received  from  the  grantor;  for,  according  to  the  common-law  doctrine, 
if  a  tenant  for  life  made  a  feofifment  in  fee,  it  produced  a  forfeiture 
of  his  estate.^  But  this  relic  of  feudalism  has  been  abolished  in  most 
of  the  States,  and  would  not  now  produce  a  forfeiture  ;  the  grantee, 
in  such  case,  taking  the  same  and  no  other  estate  than  the  grantor 
himself  had. 

§  275.  Where  the  condition  must  be  performed  before  the  estate 
can  commence,  it  is  called  a  condition  precedent ;  but  where  the  efiFect 
of  a  condition  is  either  to  enlarge  or  defeat  an  estate  already  com- 
menced, it  is  called  a  condition  subsequent.  The  former  avoids  the 
estate,  by  not  permitting  it  to  vest  until  literally  performed ;  while 
the  non-performance  of  the  latter  defeats  the  estate,  by  divesting 
the  party  of  his  title  and  the  interest  already  vested ;  because  its 
continuance  is  made  to  depend  upon  the  performance  of  the  act,  or 
the  happening  of  the  stipulated  contingency.  Thus  if  an  estate  be 
limited  to  A.,  upon  his  marriage  with  B.,  the  marriage  is  a  precedent 
condition,  and  until  that  happens  no  estate  vests  in  A.  Or  if  a  man 
make  a  lease  of  land  to  I.  S.  for  ten  years,  provided  that  if  he  pays 
the  lessor  a  certain  sum  of  money  on  a  given  day,  he  shall  have  the 
land  to  him  and  his  heirs ;  this  is  also  a  condition  precedent,  and 
must  be  fulfilled  before  the  estate  can  take  effect.  But  where  a  lease 
is  made  for  years,  on  condition  that  the  lessee  shall  pay  a  sum  of 
money  on  such  a  day,  or  else  his  estate  shall  be  void,  this  is  a  condi- 
tion subsequent ;  for  here  the  estate  is  executed,  but  the  continuance 
of  it  depends  upon  the  breach  or  performance  of  the  condition. ^ 

§  276.  No  precise  words  are  required  to  make  a  stipulation  a 
condition  precedent  or  subsequent,  neither  does  it  depend  on  the 
circumstance  whether  the  clause  is  placed  prior  or  posterior  in  the 
deed,  so  that  it  operates  as  a  proviso  or  covenant;  for  the  same 
words  have  been  construed  to  operate  as  either  the  one  or  the  other, 
according  to  the  nature  of  the  transaction,  and  the  intention  of  the 


1  Co.  Lit.  233,  b. 

2  Wells   u.  Smith,  2   Ed.  Ch.  K.  T8 ;   Taylor  v.  Mason,  9  Wheat.  325  ;    Shep. 
Touch.  17. 
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parties  creating  the  estate. ^  And  where,  in  covenant  on  an  indenture 
of  lease  for  seven  years,  for  non-payment  of  rent,  the  lease  contained 
the  usual  covenants,  to  pay  rent  and  repair,  and  a  proviso  that  if  the 
lessee,  at  the  end  of  the  first  three  or  five  years,  should  be  desirous 
of  quitting,  and  should  give  six  months'  notice  thereof  before  the 
expiration  of  the  three  first  years,  then  from  and  after  the  expiration 
of  the  first  three  years,  and  payment  of  all  rents,  and  performance 
of  the  covenants  on  the  part  of  the  lessee,  the  indenture  should  be 
void ;  it  was  held  that  the  payment  of  rent,  and  performance  of  the 
other  covenants  by  the  lessee,  were  conditions  precedent  to  the  lessee's 
determining  the  term  at  the  end  of  the  first  three  years,  and  that 
merely  giving  six  months'  notice,  expiring  with  the  first  three  years, 
was  not  sufiicient  for  that  purpose.  Lord  Kenyon,  C.  J.,  observing 
that  it  had  frequently  been  said,  and  common  sense  seemed  to  justify 
it,  that  conditions  were  to  be  construed  to  be  either  precedent  or 
subsequent,  according  to  the  fair  intention  of  the  parties,  to  be 
collected  from  the  instrument ;  and  that  technical  words,  if  there 
were  any  to  encounter  such  intention  (and  there  were  none  in  this 
case),  should  give  way  to  that  intention ;  and  that  it  was  impossible 
to  read  this  lease  without  seeing  that  the  parties  intended  that  the 
tenant  should  do  every  thing  required  of  him,  before  he  could  put  an 
end  to  the  lease.^  A  grant  containing  a  stipulation,  that  the  grantee 
shall  allow  all  people  to  pass  and  repass,  to  fish,  hunt,  ^c,  on  the 
premises,  has  been  held  to  be  neither  an  exception  nor  a  reservation, 
but  a  condition  subsequent,  upon  a  breach  of  which  the  title  of  the 
grantee  might  be  divested.^  So  a  grant  of  land  to  a  town,  to  use 
and  improve  forever,  and  not  to  be  sold,  but  rented  out,  and  the  rents 
apphed  to  the  support  of  the  minister  in  the  town ;  or  a  grant  for 


I  Hotham  w.-E.  I.  Company,  1  Term  E.  645 ;  Powers  et  al.  v.  Ware,  2  rick.  451 ; 
Goodwin  V.  Lynn,  Wash.  C.  C.  E.  714;  Tompliins  v.  Elliott,  5  Wend.  496;  Gardiner 
V.  Corson,  15  Mass.  E.  500;  Nicol  v.  N.  Y.  &  E.  E.  E.  2  Kern.  E.  121. 

'■  Porter  v.  Shepherd,  B.  E.  E.  36;  G.  3,  affirming  judgment  of  C.  B.,  6  Term  E. 
665.  And  see  American  cases  to  the  same  effect.  Harding  v.  Kretsenger,  17  Johns. 
E.  293;  16  Ibid.  267;  10  Ibid.  266;  Hopkins  v.  Young,  11  Mass.  E.  302;  15  Ibid. 
500 ;  Northrup  v.  Northrup,  6  Cow.  296 ;  Dox  u.  Day,  3  Wend.  E.  356  ;  Lewis  </. 
Weldon,  3  Eand.  E.  71 ;  Coun  v.  Lewis,  5  Littell,  66 ;  Alexander  v.  Mann,  6  Monroe, 
360 ;  Bank  of  Columbia  v.  Hngner,  1  Peters,  E.  464. 

^  Parsons  v.  Miller,  15i  Wend.  E.  564.  Where  a  lessee  covenants  to  pay  rent,  and 
a  landlord  covenants,  that  he  paying  the  rent,  shall  quietly  enjoy,  &c.,  the  payment  of 
rent  is  not  a  condition  precedent  to  the  performance  of  a  covenant  for  quiet  enjoyment. 
Dawson  v.  Dyer,  5  A.  &  E.  584. 
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the  purpose  of  building  a  schoolhouse,  for  the  use  of  a  school,  fro- 
vided  it  he  huilt  on  a  certain  site;  is,  in  either  case,  on  a  condition 
subsequent.^ 

§  277.  Conditions  precedent,  which  are  to  create  an  estate,  receive 
a  liberal  construction  to  carry  into  effect  the  intention  of  the  parties, 
and  if  the  condition  is  performed  as  near  the  intent  as  possible,  it 
■will  be  sufficient ;  but  conditions  which  are  to  defeat  estates  wiU  be 
construed  strictly.^  From  the  nature  of  a  condition,  it  is  obvious 
that  equity  cannot  relieve  from  a  forfeiture  of  an  estate,  arising  upon 
a  condition  precedent  unperformed.  But  it  is  different  as  to  the 
breach  of  a  condition  subsequent,  which  would  work  a  forfeiture  or 
divest  an  estate  ;  for  there  a  court  of  equity,  acting  upon  the  prin- 
ciple of  compensation,  wiU  interpose,  and  prevent  the  forfeiture  or 
divestment,  provided  it  can  be  given  with  certainty  in  damages.^ 

§  278.  The  words  generally  used  to  make  a  condition  are,  upon 
condition,  qv  provided  that;  but  the  words  made  use  of  may  import 
both  a  condition  and  a  covenant.  As  if,  in  a  lease  for  years,  the 
words  yjeTe,  provided  always,  and  it  is  covenanted  and  agreed  betiveen 
the  parties,  that  the  lessee  shall  not  aliene,  there  is  both  a  condition 
by  force  of  the  proviso,  and  a  covenant  by  virtue  of  the  other  words.* 
So  if  a  power  of  reentry,  for  the  breach  of  a  covenant,  is  added  to 
such  covenant,  it  has  the  force ,  of  a  condition."  If  it  is  doubtful 
whether  the  clause  in  question  is  a  condition  or  covenant,  the  court 
wiU  incline  to  the  latter  construction ;  for  a  covenant  is  preferably  for 
a  tenant.  And  where  a  man  covenanted  and  agreed  to  let  his  land 
to  another  for  five  years,  provided  always  that  the  lessee  should  pay 
him  annually,  during  the  term,  a  certain  sum  of  money,  it  was  held 
to  be  a.  covenant  for  the  payment  of  rent,  as  well  as  a  condition.^ 

§  279.  The  word  proviso  in  a  lease,  always  implies  a  condition, 
unless  there  are  subsequent  words  which  change  it  into  a  covenant, 


1  Hayden  v.  Stoughton,  5  Pick.  E.  528;  Brigham  v.  Shattuck,  10  Pick.  309. 
"  Ld.  Eaym.  335 ;  Co.  Lit.  220,  a. 

3  Walker  v.  Wheeler,  2  Conn.  E.  299 ;  Wells  v.  Smith,  supra,  Conn.  E.  26 ;  Scott 
V.  Tyler,  2  Bro.  C.  C.  431 ;  Duffield  v.  Elwes,  1  S.  &  S.  239  ;  4  Euss.  E.  425. 
*  Co.  Lit.  203,  b;  8  Barn.  &  Cress.  308. 

5  Jackson  v.  McLellan,  8  Cow.  E.  395. 

6  Livingston  v.  Stickles,  8  Paige,  E.  403;  7  N.  Hamp.  E.  142. 
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or  a  penalty  is  annexed  for  non-performance.  But  where  the  proviso 
is,  that  the  lessee  shall  perform  or  not  perform  a  thing,  and  no 
penalty  is  annexed,  it  is  a  condition ;  upon  annexing  a  penalty,  it 
becomes  a  covenant. ^  The  words  yielding  and  rendering,  import  a 
covenant,  unless  the  landlord  would  otherwise  be  without  remedy,  in 
case  the  rent  should  not  be  paid.^  Mere  words  in  restraint  of  a 
grant  do  not  make  a  condition ;  as  if  the  lessor  gi-ants  fireivood,  pro- 
vided he  do  not  take  it  of  the  great  trees  ;  it  may  be  waste,  but  no 
cause  of  reentry,  if  he  does  take  of  the  great  trees.  Nor  will  insen- 
sible words  make  a  condition  ;  as  a  lease  of  forty  years,  upon  condi- 
tion if  she  lives  so  long  and  keeps  herself  such,  without  further  expla- 
nation, for  the  intent  is  uncertain.^ 

§  280.  A  le^ssor  having  the  jus  disponendi  may  annex  whatever 
conditions  he  pleases  to  his  grant,  provided  they  are  not  illegal  or 
inconsistent.*  But  they  can  only  be  annexed  to  an  estate  at  the 
time  of  its  creation,  and  may  be  by  a  separate  deed,  distinct  from 
the  one  creating  the  estate,  provided  it  is  sealed  and  delivered  at  the 
time  of  executing  the  principal  deed."  If  written  on  the  back  of  a 
lease,  before  or  at  the  time  such  lease  is  executed,  it  is  valid.^ 
Where  the  prompt  performance  of  a  condition  is  necessary,  to  give 
the  grantee  the  whole  benefit  designed  to  be  secured  to  him,  or  where 
immediate  enjoyment  constituted  the  motive  for  the  contract,  the 
grantee  forfeits  the  estate  unless  he  performs  the  condition  in  a 
reasonable  time."  But  if  no  time  is  limited  for  the  performance  of 
the  Rendition,  the  grantee  has,  in  general,  his  whole  lifetime  for 
performance.^  And  if  a  precedent  act  is  to  be  performed  at  a  certain 
time  or  place,  and  a  strict  performance  is  prevented  by  the  absence 
of  the  party  who  has  the  right  to  claim  it,  the  law  will  not  permit 
him  to  set  up  the  non-performance  of  the  condition  as  a  bar  to  the 
responsibility  which  his  part  of  the  contract  had  imposed  on  him.^ 

1  Jackson  v.  Allen,  3  Cow,  R.  221  ;  Gray  v.  Blanohard,  8  Pick.  R.  284  ;  Simpson 
V.  Tittwell,  Cro.  Eliz.  242. 

"  Delaiicy  v.  Ganony,  5  Seld.  R.  1. 

8  Com.  Dig.  Condition  (A.),  6 ;  3  Leon.  16  ;  Cro.  Eliz.  414. 

*  Lord  Cromwell's  Case,  2  Rep.  71  ;  Roe  v.  Galliers,  2  Term  R.  133. 

5  Griffin  V.  Stanhope,  Cro.  Jac.  456 ;  4  M.  &  S.  30. 

6  Ibid.;  2  Saund.  R.  48;  Shep.  Touch.  126. 
'  Hamilton  r.  Elliott,  5  S.  &  R.  384. 

8  Per  Marshall,  C.  J.,  3  Peters,  R.  376. 

9  Williams  v.  Bank  of  United  States,  2  Peters,  102. 
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§  281.  If  a  condition  is  impossible  at  the  time  of  its  creation,  or 
becomes  so  afterwards  by  the  act  of  God,  or  the  law,  or  of  the  grantor 
himself ;  or  is  contrary  to  law,  or  repugnant  to  the  nature  of  the  estate 
granted;  it  is  void,  and  the  estate  is  absolutely  vested  in  the 
grantee.^  If  a  condition  is  in  the  disjunctive,  giving  the  obhgor  hb- 
erty  to  do  one  thing  or  another,  at  his  election,  and  one  part  becomes 
impossible  by  the  default  of  the  other  party,  he  is  not  bound  to  per- 
form the  other  parts.  As  if  it  be  to  make  assurance  to  A.  as  he  shall 
devise  ;  or,  upon  default,  to  pay  five  hundred  pounds  ;  if  A.  does  not 
tender  an  assurance  he  need  not  pay  the  money.  The  same  princi- 
ple apphes,  where  one  part  becomes  impossible  by  the  act  of  God. 
But  if  one  alternative  was  impossible  at  the  time  of  making,  the  obli- 
gor is  still  bound  to  perform  the  other.  Thus,  where  a  lease  was 
made  to  A.  B.,  with  a  proviso  that  if  C.  should  demand  any  profits  of 
the  land,  or  enter  into  the  same  during  the  lifetime  of  A.  or  B.  (who 
were  his  father  and  mother),  that  then  the  estate  limited  to  G. 
should  cease,  and  be  utterly  void  ;  it  was  resolved  that  this  was 
a  void  condition,  for  as  much  as  it  was  repugnant  to  the  estate 
limited.^ 

§  282.  A  mere  personal  disabihty  will  not  be  allowed  to  excuse  the 
non-performance  of  a  condition ;  and,  therefore,  where  an  estate  is 
granted  to  an  infant  or  feme  covert,  on  condition,  they  are  bound  to 
strict  performance  ;  and,  if  broken  during  the  minority  of  the  infant, 
the  land  is  lost  forever.^  If  it  be  a  condition  precedent,  which  is  im- 
possible, the  grant  is  absolutely  void,  and  the  estate  can  never  arise.* 
But  as  to  a  condition  subsequent,  which  is  never  favored  in  law,  its 
vahdity  wiU  depend  upon  its  being  such  as  the  law  will  allow  to  divest 
the  estate.  And  it  is  to  be  observed,  that  a  court  of  equity  will  never 
lend  its  aid  for  the  purpose  of  divesting  an  estate,  for  the  breach  of 
a  condition  subsequent ;  because  it  tends  to  destroy  estates  which  it 
is  the  policy  of  the  law  to  uphold.    The  rehef  which  that  court  affords, 


■■  People  V.  Manning,  8  Cow.  E.  299 ;  McLachlan  v.  McLaehlan,  8  Paige,  535 ; 
Holland  v.  Bouldin,  4  Mason  (Ky.),  K.  147  ;  Co.  Lit.  206,  a;  8  Term  K.  60;  Scoyel 
V.  Cabel,  Cro.  Eliz.  107  ;  6  Peters,  B.  691 ;  10  Pick.  R.  507. 

2  Com.  Dig.  Condition  (K.),  2;  Taylor  v.  BuUen,  6  Cow.  K.  627;  2  Leonard, 
E.  132. 

3  Williams  v.  Piy,  2  Lev.  E.  21 ;  Cro.  Jac.  374  ;  8  Co.  E.  446. 

*  Taylor  v.  Mason,  supra ;  Arnold  v.  United  States,  9  Cranch,  104 ;  12  Ves.  R.  504 ; 
Mookley  v.  Kiggs,  19  Johns.  E.  69. 
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being  confined  to  cases  where  the  forfeiture  has  been  the  effect  of  in- 
evitable accident,  and  the  injury  produced  capable  of  compensation  in 
a  peciuiiary  point  of  view.-^ 

§  283.  In  reference  to  estates  which  are  determinable  upon  certain 
conditions,  it  is  to  be  observed  also,  that  a  condition  must  not  be 
repugnant  to  the  nature  of  the  estate,  or  to  the  language  of  the  grant ; 
nor  must  it  be  against  the  policy  of  the  law,  as  an  unwarrantable 
restraint  upon  trade,  or  marriage,  or  the  power  of  alienation.  Neither 
must  it  be  a  stipulation  for  that  which  is  immoral.  Conditions  of  this 
latter  class,  are  either  to  do  something  that  is  malum  in  se  or  malum 
prohibitum,  or  to  omit  the  doing  of  something  that  is  a  duty ;  or 
else  to  encourage  such  crimes  and  omissions.  Such  conditions  the 
law  will  always,  and  without  any  regard  to  circumstances,  defeat; 
being  concerned  to  remove  all  temptations  and  inducements  to 
crime. ^ 

§  284.  It  is  a  general  rule  also,  that  a  condition,  upon  a  feoffment 
in  fee,  not  to  aUene  at  all  is  void  for  repugnancy,  for  a  man  cannot 
dispose  of  his  whole  interest  in  a  thing,  and  yet  retain  a  control  over 
it.  But  at  common  law,  a  grantee  may  be  restrained  from  assigning 
for  a  particular  time,  or  to  a  particular  person ;  and  a  condition  ia  a 
lease  that  the  grant  shall  become  void,  if  the  grantee  becomes  a  bank- 
rupt, has  been  held  vahd.^  Yet  ChanceUer  Kent  questions  whether  a 
restraint  of  alienation  to  a  particular  person,  who  is  named,  would  be 
a  vahd  condition  at  the  present  day ;  it  is  certain  however,  that  courts 
now  look  with  great  jealousy  upon  aU  restraints  on  the  free  exercise 
of  that  inherent  right  of  ahenation,  which  belongs  to  aU  estates  in  fee. 
For  this  reason,  a  devise  of  lands  to  the  testator's  children,  in  case 
they  continued  to  inhabit  the  town  of  Shirley,  otherwise  not,  was  in 
New  York  considered  to  be  unreasonable,  and  repugnant  to  the  nsr 
ture  of  the  estate,  and  therefore  entirely  void.*  So,  where  a  lease  in 
perpetuity,  contained  a  condition  and  covenant,  that  upon  every  sale 
of  the  premises,  the  lessee  or  assigns  should  obtain  the  consent  lq 
writing  of  the  lessor,  and  offer  him  the  preemptive  right  to  purchase, 


1  PiiUea  V.  Brady,  2  Atk.  R.  587. 

2  1  P.  Wms.  E.  189. 

=  Doe  dem.  Mitchenson  v.  Carter,  8  Term  E.  60;  Co.  Lit.  223,  a;  10  E.  38,  b. 
*  Newkirk  v.  Hewkirk,  2  Caines,  E.  345. 
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and  if  after  such  offer,  the  premises  were  sold  to  any  other  person,  one 
tenth  of  the  purchase-money  should  be  paid  to  the  lessor ;  and  the 
lessee  made  a  contract  to  sell,  and  agreed  to  pay  the  tenth  of  the  sale 
to  the  owner  of  the  rent  and  reversion,  the  purchaser  actually  taking 
possession  under  his  contract  to  purchase  ;  Mr.  Chancellor  Walworth, 
without  undertaking  to  decide  that  the  complainant  had  no  remedy  at 
law,  either  to  recover  the  tenth  sales  or  to  enforce  a  forfeiture  of  the 
lease  ;  held,  that  the  lessee's  remedy  was  not  in  equity  ;  that  such  a 
covenant  and  condition,  was  a  restraint  in  the  nature  of  a  fine  upon 
alienation,  inconsistent  with  the  spirit  of  our  institutions,  and  injurious 
to  the  community  ;  and  that  a  court  of  chancery  woidd  not  therefore 
interfere,  to  enforce  the  performance  of  such  covenants  and  condi- 
tions, in  cases  where  the  landlord,  by  the  terms  of  his  lease,  had  not 
by  his  contract  secured  to  himself  a  legal  right,  as  distinguished  from 
an  equitable  claim,  to  enforce  a  hard  bargain  for  which  the  law  gave 
him  no  right  of  action.^ 

§  285.  In  another  case  which  previously  arose  in  the  Supreme 
Court  of  the  same  State,  a  similar  covenant  in  a  lease,  to  a  man,  his 
heirs  and  assigns  forever,  paying  a  certain  rent,  and  that  in  case  the 
lessee  should  sell,  he  would  first  offer  it  to  the  lessor,  and  if  the  lessor 
should  not  purchase,  he  would  pay  him  one  tenth  of  the  purchase- 
money,  and  if  the  lessee  did  not  keep  and  perform  all  the  conditions, 
the  estate  should  cease,  and  the  lease  become  void ;  was  held  that  the 
condition  was  a  lawful  and  vahd  condition,  and  that  the  nature  of  the 
estate  created  by  such  lease,  was  a  fee-simple  conditional,  or  a  fee- 
simple  subject  to  be  defeated  upon  a  condition  subsequent,  by  the 
failure  or  non-performance  of  which  an  estate  already  vested  might 
be  defeated.  It  was  also  said  in  this  case,  that  if  the  condition  had 
been  general  -not  to  alien,  it  would  have  been  necessarily  repugnant, 
and,  therefore,  void ;  but  that  being  a  grant,  coupled  with  the  con- 
dition, that  if  the  tenth  of  the  proceeds  of  sale  was  not  paid  to  the 
lessor,  the  estate  should  be  defeated,  the  lease  would  be  forfeited 
upon  a  breach  of  such  condition,  and  the  lessor  might  reenter.^  But 
the  Court  of  Appeals  has  since  decided,  that  the  reservation  in  a 
lease  in  fee,  of  a  preemptive  right  of  purchase  by  the  grantor  and 
his  heirs,  in  case  of  a  sale  by  the  grantee,  his  heirs  or  assigns,  and 


1  Livingston  v.  Stickles,  8  Paige,  11.  403. 

2  Jackson  dem.  Lewis  v.  Schutz,  18  Johns.  R.  174. 
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the  reseryation  by  the  grantor  of  a  right  to  a  portion  of  the  sale 
money  on  each  sale  by  the  grantee,  are  void,  as  repugnant  to  the 
estate  granted,  and  as  placing  an  illegal  restramt  upon  the  power  of 
ahenation.^ 

§  286.  If  the  condition  is,  that  the  lessee  will  not  do  any  particular 
act  without  leave  from  his  lessor,  when  leave  is  once  granted,  the  con- 
dition is  gone  forever ;  for  a  condition  is  to  be  taken  strictly,  and  by 
the  hcense  it  is  satisfied.^  If  the  hcense  dispenses  with  but  part  of 
the  condition,  it  is  a  dispensation  of  the  whole  ;  as  where  a  lease  was 
made  to  three,  on  condition  that  they,  nor  any  of  them,  should  alien 
without  hcense  of  the  lessor,  and  one  by  license  ahened  his  part,  the 
condition  was  held  to  be  entirely  dispensed  with,  and  the  other  two 


''  Depeyster  v.  Michael,  2  Selden,  E.  468.  This  case  was  that  of  a  lease  of  lands  in 
fee,  where  the  lessor,  in  addition  to  an  annual  rent,  reserved  to  himself,  his  heirs  and 
assigns,  the  right  to  purchase  the  premises  in  case  the  lessee,  his  heirs  or  assigns,  should 
choose  to  sell,  on  paying  three  quarters  of  the  price  demanded,  the  lessee  covenanting 
to  make  the  first  offer  to  the  lessor,  his  heirs  or  assigns,  upon  those  terms ;  and  in  ease 
the  offer  should  be  declined,  then  the  lessor  reserved  to  himself,  his  heirs  and  assigns, 
one  fourth  part  of  all  moneys  which  should  arise  from  the  selling,  renting,  or  disposing 
of  the  lands  by  the  lessee,  his  heirs  or  assigns,  when  and  as  often  as  the  same  should 
be  sold,  rented,  or  disposed  of;  with  the  condition,  that  in  case  of  a  sale  or  other  trans- 
fer, without  the  payment  of  such  one  fourth  to  the  lessor,  his  heirs  or  assigns,  the  sale 
or  transfer  should  be  void,  and  the  premises  should  revert  to  the  lessor,  his  heirs  and 
assigns,  who  might  then  reenter  upon  the  premise^  and  repossess,  and  enjoy  the  same 
as  of  his  former  estate.  It  seems  from  this  case,  that  during  the  New  York  colonial 
government,  the  English  statute  of  quia  emptores  was  not  regarded  as  in  force.  The 
object  of  that  statute  was  to  support  military  tenures,  by  securing  to  the  chief  lords 
of  fees,  their  escheats,  wardships,  &c.,  and  by  transferring  the  tenure  of  lands  from  the 
mesne  to  the  chief  lards,  the  statute  entirely  devested  the  former  of  any  reversion  whereby 
on  a  forfeiture,  the  estate  might  revert  to  him.  It  was  competent,  therefore,  for  our 
citizens,  unrestrained  by  such  a  law,  and  under  the  principles  of  feudal  tenures,  admit- 
ting of  such  reversion,  to  convey  lands  in  fee,  to  be  holden  directly  of  them  and  their 
heirs ;  and  such  grantors  being  entitled  to  the  reversion  or  escheat  on  failure  of  the 
issue  of  the  grantee,  could  lawfully  annex  conditions  to  the  power  of  alienation.  But 
the  acts  of  22  October,  1779  (1  Jones  &  Var.  44),  transferring  the  seigniory  of  all 
lands,  escheats,  &c.,  from  the  king  to  the  people  of  this  State,  and  the  act  of  20  Febru- 
ary, 1787,  concerning  tenures  (1  R.  L.  70),  put  an  end  to  all  feudal  tenures  between 
one  citizen  and:  another,  and  substituted  in  their  place,  a  tenure  between  each  land- 
holder and  the  people  in  their  sovereign  capacity,  and  thus  removed  the  entire  founda- 
tion on  which  the  right  of  the  grantor  to  restrain  alienation  formerly  rested.  Those 
statutes  are  in  their  terms  restrictive,  and  since  their  passage  all  restraints  upon  aliena- 
tion contained  in  conveyances  in  fee,  whether  executed  prior  or  subsequent  to  the  date 
of  those  acts,  are  held  to  be  void. 

2  Dakin  v.  Williams,  17  Wend.  447 ;  Dumpor's  Case,  Cro.  Eliz.  815 ;  s.  c.  4  Co. 
119,  b;  13  Wend.  E.  530. 
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might  alien  without  further  license.  And  where  a  lease  contained  a 
clause,  that  the  lessee  should  not  assign  without  leave  from  his  lessor, 
the  lessor  under  a  Ucense  to  assign  part  of  the  premises,  may  assign 
the  whole  without  incurring  a  forfeiture.  But  the  hcense  must  be 
such  as  is  required  by  the  lease ;  and,  therefore,  where  the  lease 
required  the  license  to  be  in  writing,  a  parol  license  was  held  to  be 
insufficient.^ 

§  287.  The  forfeiture  of- a  lease  by  breach  of  covenant  or  con- 
dition, may  be  waived  in  like  manner  as  a  forfeiture  for  non-payment 
of  rent,  or  a  notice  to  quit;  for  if  the  landlord  do  any  act,  with 
knowledge  of  the  breach,  which  can  be  considered  as  an  acknowledg- 
ment of  a  tenancy  stiU  subsisting,  he  waives  the  forfeiture  ;  as,  if  he 
receives  rent  accruing  subsequently  to  the  forfeiture,  unaccompanied 
by  circumstances  which  show  a  contrary  intention.^  But  it  is  not 
waived  by  parol  assent,  or  a  mere  silent  acquiescence  ;  ^  nor  by  any 
offer  to  accept  payment  if  made  immediately.*  We  shall  have  occa^ 
sion,  however,  to  treat  of  this  matter  more  fully,  when  we  come  to  . 
consider  the  subject  of  terminating  a  lease  by  forfeiture,  and  shall 
not,  therefore,  pursue  it  any  further  at  present. 

§  288.  In  general,  where  an  estate  is  defeasible,  on  the  non-per- 
formance of  a  condition  subsequent,  it  is  not  absolutely  defeated  upon 
the  happening  of  the  contingency  on  which  it  is  defeasible  ;  the  estate 
will  continue  afterwards,  unless  the  grantor  or  his  heirs,  take  advan- 
tage of  the  breach  of  condition,  by  an  actual  entry,  which  is  generally 
necessary  to  revest  an  estate  of  freehold,^  'although  a  different  rule 
formerly  prevailed  with  regard  to  a  term  of  years,  where  the  grantor 
was  not  bound  to  reenter,  since  he  had  never  devested  himself  of 
his  estate  in  the  lands."  And  for  this  reason,  a  distinction  existed 
between  leases  for  life,  and  those  for  a  term  of  years ;  in  the  latter 
case,  it  was  said,  that  on  a  breach  of  the  condition,  the  lease  abso- 


■■  Roe  r.  Harrison,  2  Term  R.  425 ;  Seers  v.  Hind,  1  Ves.  Jr.  294. 

2  Jackson  v.  Slieldon,  5  Cow.  448 ;  Fox  v.  Swann,  Styles,  482 ;  Gooduight  v.  Davis, 
Cow.  808. 

8  Gray  v.  Blanchard,  8  Piclc.  292;  1  Johns.  Ca.  125. 

4  Hutcheson  v.  McNutt,  1  Ham.  R.  21. 

6  Canal  Co.  v.  Railroad  Co.  4  Gill  &  Johns.  121 ;  Willard  v.  Henry,  2  N.  H.  R.  120 ; 
Challier  v.  Chalker,  1  Conn.  R.  79. 

8  Lincoln  Bank  v.  Drummond,  5  Mass.  R.  321. 
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lutely  determined,  and  could  not  be  set  up  again  by  the  acceptance 
of  rent,  or  any  other  act  on  the  part  of  the  lessor.^  But  this  doctrine 
is  no  longer  recognized,  and  it  is  now  held,  in  relation  to  leases  for 
years  as  well  as  those  for  life,  that  the  happening  of  the  cause  of 
forfeiture  only  renders  the  lease  void  as  to  the  lessee.  It  may  be 
affirmed  by  the  lessor ;  and  then  the  rights  and  obligations  of  both 
parties  will  continue  without  regard  to  the  forfeiture.  If,  therefore, 
the  lessor,  after  notice  of  forfeiture,  does  any  act  which  amounts  to  a 
dispensation  of  the  forfeiture,  the  lease  which  was  before  voidable,  is 
thereby  affirmed.^ 

§  289.  The  substantial  performance  of  a  condition  is  sufficient; 
and  its  non-performance  may  be  excused,  when  occasioned  by  the  act 
of  the  law,  or  of  the  other  party.  In  general,  also,  if  a  condition  be- 
comes impossible  by  the  act  of  God,  the  obligation  is  discharged.  As 
where  the  obhgee  in  a  condition  subsequent  died ;  or  a  man  cove- 
nanted to  build  a  house  before  such  a  day,  and  afterwards  the  plague 
came  there  before  that  day,  and  continued  there  until  after  the  day, 
the  condition  was  held  to  be  dispensed  with.^  So  where  the  law  for- 
bids the  act  conditioned  to  be  performed,  it  is  excused.*  The  same 
result  follows,  where  the  party  accepts  another  thing  in  satisfaction,  or 
is  himself  in  default ;  as  where  the  condition  is  the  payment  of  a  sum 
of  money,  and  the  payee  is  himself  out  of  the  commonwealth ;  ^  or 
the  obligation  is  to  build  or  repair  a  house,  and  the  obligee  dis- 
turbs or  forbids  the  performance.  But  where  the  lessee  covenanted 
to  drain  the  water  upon  the  land  before  such  a  day,  and  after  the 
lessor  entered  before  the  day,  and  continued  there  until  the  day  was 
past,  it  was  held  to  be  no  excuse,  unless  the  lessor  disturbed  him  in 
his  operations.^ 


1  Kimersly  t).  Orp,  18  Johns.  K.  183;  Goodright  v.  Davids,  Cowp.  804;  Coon  v. 
Brickett,  2  Jf.  H.  R.  163 ;  Doe  v.  Bancks,  4  B.  &  A.  401 ;  Browning  v.  Boston,  How. 
135. 

2  Clark  V.  Jones,  1  Denio,  E.  516 ;  Arnsley  v.  Woodward,  6  B.  &  C.  519 ;  4  B.  & 
A.  401  ;  2  Chit.  R.  247. 

s  Merrill  v.  Emery,  10  Pick.  R.  507 ;  1  Rol.  Abr.  450. 

*  Holland  v.  Bouldin,  4  Munf.  E.  150. 

^  Williams  v.  Bank  U.  S.,  2  Peters,  R.  102 ;  6  Ibid.  745 ;  Bradstreet  v.  Clark,  21 
Pick.  389. 

8  Carel  v.  Read,  Cro.  Eliz.  374;  s.  c.  Moore,  402;  Jackson  u.  Crafts,  18  Johns. 
E.  110. 


CH.  VII.J  OF  CONDITIONS.  197 

§  290.  In  every  well-drawn  lease,  it  is  the  invariable  practice  to 
insert  a  clause  of  reentry  for  a  breacli  of  its  covenants  or  conditions. 
This  practice  is  said  to  have  grown  out  of  an  ancient  process  for  the 
recovery  of  rent,  by  writ  of  cessavit,  which  in  fact  amounted  to  a  dis- 
tress of  the  whole  of  the  tenant's  land,  by  seizing  and  holding  it,  until 
he  paid  the  arrearage  of  rent.  For,  by  the  feudal  law,  after  the  lord 
had  granted  out  his  lands,  he  still  had  the  right  of  seignory,  as  well  as 
the  right  to  all  the  other  services  reserved  upon  the  grant ;  and  in 
case  of  a  failure  in  any  of  them,  he  might  enter  upon  and  take  pos- 
session of  the  feud.  This  proceeding,  however,  was  taken  away  by 
the  statute  of  52  Hen.  III.  which  prohibited  a  distress  of  the  freehold, 
except  by  the  King's  writ,  and  so  left  the  tenant's  chattels,  as  the 
only  subject  for  the  lord's  distress.  After  which,  and  as  a  convenient 
substitute  therefor,  the  practice  was  introduced,  of  inserting  a  power 
of  reentry,  for  the  non-payment  of  rent,  on  granting  a  lease  ;  which 
gradually  extended  itself  to  other  covenants  and  causes  of  forfeiture 
besides  the  non-payment  of  rent.^ 

§  291.  This  clause  enables  the  lessor,  his  heirs,  or  assigns,  in  case 
of  a  breach  of  condition  or  covenant,  to  reenter  upon  the  demised 
premises  and  eject  the  tenant,  leaving  both  parties  in  the  same  situS/- 
tion  as  if  the  lease  had  never  been  granted.^  The  grantor  and  his 
heirs,  however,  may  still  enter  and  take  advantage  of  a  breach  of  con- 
dition, or  other  common-law  forfeiture,  by  ejectment,  without  this 
clause.^  But  in  a  case  of  a  breach  of  covenant,  in  the  absence  of  a 
proviso  for  reentry,  the  lessor  would  possess  no  such  power  ;  the  mere 
breach  of  a  covenant,  enabling  him  to  sue  for  damages  only.*  Any 
mere  covenant  without  this  clause,  would  afford  but  an  indifferent 


1  Hargrave's  Note  to  Co.  Lit.  142,  a.  The  right  of  reentry  is  not  a  reversionary  or 
other  estate,  in  the  land,  but  is  a  mere  right  of  action,  and  if  enforced,  the  grantor  of 
the  estate  would  be  in,  by  the  forfeiture  of  the  condition,  and  not  by  a  reverter.  At 
common  Uiw,  this  right  of  action  could  not  be  granted  over,  and  it  is  only  by  force  of 
the  statute  that  the  assignee  of  the  lessor  can  now  reenter  for  condition  broken.  But 
the  statute  did  not  intend  to  convert  this  right,  into  a  reversionary  estate,  as  has  been 
sometimes  supposed. 
'      2  Johns  V.  Whitley,  3  Wils.  R.  127  ;  Doe  v.  Philips,  2  Bingh.  R.  13. 

8  Wigg  V.  Wigg,  1  Atk.  R.  383  ;  Doe  v.  Watt,  1  Man.  &  Ry.  694. 

*  Pells  V.  Brown,  2  Cro.  591 ;  11  Mod.  61  ;  1  Atk.  R.  383  ;  2  Bl.  Com.  155  ;  Brown 
V.  Kite,  2  Overt.  R.  233.  A  proviso  for  reentry  in  a  lease,  is  to  receive  a  reasonable 
construction  like  other  contracts,  and  is  not  to  be  construed  with  the  strictness  of  con- 
ditions at  law.     Davis  v.  Elsam,  1  M.  &  M.  189. 
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security  to  the  landlord,  from  the  difficulty  of  ascertaining  the  actual 
extent  of  damage  done,  by  a  breach  of  many  of  the  covenants  ;  or  the 
inability  of  a  tenant  to  pay  the  pecuniary  recompense  therefor,  after 
it  shall  have  been  recovered  in  a  suit  at  law. 

§  292.  The  principle  apphes  also  to  the  case  of  a  tenant,  holding 
under  a  mere  agreement  for  a  lease,  wliich  specifies  the  covenants  to 
be  mserted  in  the  lease,  and  that  there  shall  be  a  power  of  reentry 
for  a  breach  of  them.^  But  the  proviso,  operates  only  during  the 
term,  and  cannot  be  taken  advantage  of  after  its  expiration.  Thus 
where  a  lease  of  ninety-nine  years  if  A.  and  B.  sliould  so  long  live, 
was  granted  with  a  proviso  for  reentry,  in  case  the  lessee  should 
underlet  the  premises  for  the  purposes  of  tillage,  and  an  under-tenant 
of  the  lessee  ploughed  up  and  sowed  the  land,  but  the  lessor  did  not 
enter  during  the  continuance  of  the  estate  ;  it  was  held,  in  an  action 
of  trespass  by  the  lessor  against  the  under-tenant,  for  entering  upon 
the  land  after  the  determination  of  the  estate,  for  the  purpose  of 
carrying  away  the  emblements,  that  the  plaintiff,  having  never  been 
in  possession  by  right  of  reentry,  for  condition  broken,  could  have  no 
advantage  thereof,  and  that  the  defendant  who  ploughed  and  sowed 
the  land,  was  entitled  to  take  the  emblements.^ 


'■) 


§  298.  A  power  of  reentry,  hke  a  condition,  can  only  be  reserved 
to  the  lessor  and  his  heirs,  and  not  to  a  stranger,  even  by  express 
words  ;  as  where  a  lease  was  made  by  a  trustee,  reserving  a  right  of 
reentry  upon  a  breach  of  covenant,  to  the  cestui  que  trust ;  forasmuch 
as  the  legal  estate  was  in  the  trustee,  the  reservation  was  held  to  be 
void.^  And  a  power  to  a  particular  person,  to  enter,  will  not  extend 
to  his  executor,  unless  so  mentioned.*  A  residuary  devisee,  however, 
may  take  advantage  of  such  a  condition,  annexed  to  a  specific  devise 
if  the  devisor  do  not  otherwise  limit  over  the  contingent  interest  in 


1  Doe  dem.  Oldershaw  v.  Breach,  6  Esp.  E.  106  ;  Coe  v.  Watt,  8  B.  &  C.  208 
Doe  dem.  Raine  v.  Kneller,  4  C.  &  P.  3. 

2  Johns  V.  Whitley,  3  Wils.  16  R.  127. 

"  King's  Chapel  v.  Pelham,  9  Mass.  ,'JOl ;  Doe  dem.  Barber  v.  Lawrence,  4  Taunt, 
E.  23 ;  Jackson  v.  Topping,  1  Wend.  R.  388. 

*  Hassel  v.  Gowlthwaite,  Wils.  500 ;  1  Mars.  3.59.  A  right  of  reentry  for  the  non 
payment  of  rent,  may  be  reserved  upon  a  conveyance  in  fee ;  and  is  assignable  with 
the  rent.     Van  Rensselaer  v.  Ball,  19  N.  Y.  R.  100. 
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the  estate  thus  specifically  devised.^  And  so,  no  doubt,  may  an 
assignee  of  the  reversion,  as  we  shall  presently  see,  by  force  of  the 
statute.  But  as  a  general  rule,  when  no  words  of  hmitation  are 
mentioned,  the  law  will  reserve  the  benefit  of  the  condition  to  the 
heirs  of  the  lessor.^ 

§  294.  To  enable  a  reversioner  to  avail  himself  of  a  forfeiture, 
upon  a  condition  broken,  it  is  necessary,  according  to  the  English 
cases,  that  he  should  have  the  same  estate  in  the  lands  at  the  time 
of  the  breach  that  existed  when  the  condition  was  created ;  for  an 
extinguishment  of  the  estate  in  reversion,  in  respect  of  which  the 
condition  was  made,  will  extinguish  the  condition  also.^  As.  where  a 
lease  was  made  for  a  hundred  years,  and  the  lessee  made  an  under- 
lease for  twenty  years,  rendering  rent,  with  a  clause  of  reentry,  and 
afterwards  the  original  lessor  granted  the  reversion  in  fee,  and  the 
grantee  purchased  the  reversion  of  the  term,  it  was  held  that  the 
grantee  should  not  have  either  the  rent  or  the  power  of  reentry ; 
for  the  reversion  of  the  term  to  which  they  were  incident  was  extin- 
guished in  the  reversion  in  fee.*  It  is  not,  however,  necessary,  that 
the  party  claiming  should  have  an  actual  reversion,  remaining  in  the 
land  after  the  grant ;  for  if  a  lessee  for  years  assign  his  whole  term 
to  another  upon  condition,  he  may  still  reenter  for  breach  of  the 
condition,  though  he  has  parted  with  his  whole  term.^  Yet  a  third 
person  cannot  enter,  unless  he  come  in  under  the  lessor ;  therefore, 
if  a  lessee  for  twenty  years  make  a  lease  for  ten  on  condition,  and 
then  surrender  to  him  in  reversion,  the  reversioner,  being  in  of  a 
paramount  estate,  cannot  take  advantage  of  the  condition.^ 

§  295.  At  common  law,  an  assignee  or  grantee  of  a  reversion, 
although  he  might  have  an  action  for  rent  reserved,  could  not  enter 


1  Hayden  v.  Stoughton,  5  Pick.  528  ;  10  Ibid.  306,  463. 

2  Co.  Lit.  214  a;  3  Atk.  E.  134. 

^  Dumpor's  Case,  4  Co.  120;  Fen  dem.  Matthews  c.  Smart,  12  East,  444.  Upon 
a  breach  of  the  condition  for  the  payment  of  rent,  the  lease  is  not  absolutely  void,  but 
voidable  only ;  the  estate  is  not  determined  until  the  lessor  actually  reenters ;  for  it  is 
an  established  rule,  that  when  an  estate  commences  by  livery,  it  cannot  be  determined 
before  entry.     Garrett  v.  Scouten,  3  Denio,  336. 

4  Thier  v.  Barton,  Moore,  94  ;  Webb  v.  Russell,  3  Term  R.  393. 

'^  Doe  dem.  Freeman  v.  Bateman,  2  B.  &  A.  168. 

«  Chaworth  v.  Phillips,  Moore,  876. 
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for  a  condition  broken ;  for,  to  prevent  maintenance,  an  assignment 
of  a  mere  right  of  entry  was  not  allowed.  If,  however,  the  estate 
ceased  by  breach  of  condition  without  entry,  as  where,  in  a  lease  for 
years,  it  was  expressly  declared,  that  the  lease  was  to  become  void 
by  breach  of  the  condition,  the  assignee  of  the  reversion  might  take 
advantage  of  it.i  The  statute  32  Hen.  VIII.  c.  3,  4,  first  provided 
that  assignees  or  grantees  of  a  reversion  should  be  entitled  to  all  such 
advantages  as  the  lessors  or  grantors  themselves  had,  by  entry  for 
non-payment  of  rent,  or  other  forfeiture.  This  statute  has  been  gen- 
erally reenacted  in  the  United  States,  and  the  Kevised  Statutes  of 
New  York  have  extended  the  provisions  of  the  English  statute  by 
enacting, — "  The  grantees  of  any  demised  lands,  tenements,  rents,  or 
other  hereditaments,  or  of  the  reversion  thereof,  the  assignees  of  the 
lessor  of  any  demise,  and  the  heirs  and  personal  representatives  of  the 
lessor,  grantee,  or  assignee,  shall  have  the  same  remedies  by  entri/, 
action,  distress,  or  otherwise,  for  the  non-performance  of  any  agree- 
ment contained  in  the  lease  so  assigned,  &c.,  as  their  grantor  or 
lessor  had,  or  might  have  had,  if  such  reversion  had  remained  in  such 
lessor  or  grantor.  The  provisions  of  this  section  extend  as  weU  to 
gi-ants  or  leases  in  fee  reserving  rent,  as  to  leases  for  life  and  for 
years."  ^  This  latter  clause,  however,  seems  only  declaratory  of  the 
old  law,  for  under  the  English  statute  it  was  held,  that  not  only  an 
assignee  of  the  reversion  in  fee,  but  also  for  life  or  years,  shall  take 
advantage  of  a  condition  of  reentry.^  Upon  the  construction  of  this 
statute,  the  Court  of  Appeals  in  New  York,  held  that  the  grantee 
of  a  rent  reserved  in  fee,  was  entitled  to  all  the  remedies  which  his 
grantor  had,  before  he  parted  with  the  reversion ;  and  that  a  right 
of  reentry  for  the  non-payment  of  rent  might  be  reserved  upon  such 
a  conveyance,  and  that  such  a  right  was  not  confined  to  the  grantor 
and  his  heirs,  but  is  assignable,  with  the  rent  by  force  of  the  statute.* 


1  Co.  Lit.  214,  b;  3  Rep.  6.5,  a. 

2  E.  S.  748,  \  23,  25 ;  Laws  of  1805,  ch.  98. 

3  Co.  Lit.  215,  a;  Verplanck  v.  Wright,  23  Wend.  R.  506. 

*  Van  Rensselaer  v.  Hays,  19  N.  Y.  R.  68;  Van  Rensselaer  v.  Ball,  lb.  100.  In 
the  very  learned  and  elaborate  opinion  of  Judge  Denio,  he  states  at  length  the  origin 
and  history  of  the  several  enactments,  both  In  England  and  this  country,  in  favor  of 
assignees  of  reversions;  and  shows  most  conclusively  that  not  only  were  the  grantees 
of  a  perpetual  rent  charge  enabled  thereby  to  maintain  an  action  on  the  covenants  for 
the  payment  of  rent,  but  that  the  assignees  of  a  grantor  in  fee  reserving  such  a  rent, 
have  pi-eeisely  the  same  remedy  by  entry  for  its  non-payment,  which  the  grantor  him- 
self had  before  he  parted  with  the  right. 
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§  296.  It  is  to  be  observed,  however,  that  an  assignee  of  part  of 
the  reversion  is  not  within  the  statute  ;  as  if  a  lease  be  made  of  three 
acres  of  land  upon  condition  of  reentry,  the  assignee  of  the  reversion 
of  two  acres  shall  not  enter  for  a  breach  of  the  condition ;  for  the 
condition  being  entire,  cannot  be  apportioned  by  the  act  of  the 
parties,  but  shall  be  destroyed. ^  Yet  although  the  assignee  of  the 
reversion  of  part  of  the  land  cannot  enter  for  a  condition  broken,  he 
may  maintain  an  action  of  covenant  by  virtue  of  the  statute.^  And 
it  is  to  be  observed  that,  in  all  these  cases,  it  is  in  the  option  of  the 
lessor  alone  whether  he  wiU.  avail  himself  of  the  right  of  reentry  or 
not ;  even  although,  by  the  terms  of  the  proviso,  the  term  is  to  cease 
or  become  void  upon  the  non-performance  of  the  covenants,  for  the 
lessee  can  in  no  case  elect  that  it  shall  cease.^ 

§  297.  Where  a  landlord  has  a  right  of  reentry  for  non-payment 
of  rent  under  the  statute,  a  demand  of  rent,  either  upon  or  after  the 
last  day  which  the  lessee  has  to  pay,  is  still  essential  to  complete  the 
forfeiture,  and  enable  him  to  maintain  an  action  ;  for  it  is  not  until 
demand  and  non-payment  that  this  condition  is  broken.*  There  may, 
however,  by  the  special  agreement  of  parties,  be  a  reentry  for  default 
in  payment  of  rent,  without  a  demand  of  it.^  In  such  case,  the  mere 
failure  to  pay  with  or  without  demand  constitutes  the  breach,  and  a 
subsequent  entry  at  any  time  is  good.^  So  if  the  tenant  disclaims 
holding  under  the  landlord,  or  refuses  to  pay  rent  on  that  ground, 
the  lessor  is  entitled  to  reenter  without  any  previous  demand  of  rent.'^ 
An  actual  demand  is,  in  general,  necessary  to  complete  the  forfeiture, 
whether  the  proviso  gives  the  right  of  reentry,  in  case  the  rent  be 
behind  for  a  certain  period  of  time  after  the  day  whereon  it  falls  due, 
or  the  lease  is  declared  to  be  absolutely  void  in  case  of  its  non- 
payment.^    Accordingly,  where  the  condition  was,  that  if  the  rent 


1  Co.  Lit.  215,  a;  Dumpor's  Case,  5  Eep.  55,  b;  Cro,  Eliz.  833;  4  Leon.  27. 

2  Twynam  v.  Peckard,  2  B.  &  A.  105. 

3  Arnsby  v.  Woodward,  6  B.  &  C.  519 ;  6  M.  &  S.  121 ;  4  B.  &  A.  401 ;  Clark  v. 
Jones,  supra, 

*  Doe  dem.  Forester  v.  Windlass,  7  Term  E.  117.  We  have  elsewhere,  post,  §  493, 
seen  the  strict  requisites  of  the  demand,  when  the  landlord  proceeds  to  enforce  a  for- 
feiture under  the  common  law,  and  independent  of  the  statute. 

6  Dormer's  Case,  5  Coke,  R.  41. 

6  Goodright  v.  Cator,  2  Dougl.  477  ;  Doe  v.  Masters,  2  B.  &  Cress.  490. 

'  Jackson  v.  Collins,  11  Johns.  R.  1  ;  Trustees,  &c.  v.  Williams,  9  Wend.  E.  147. 

8  Co.  Lit.  202,  a;  Clem's  Case,  10  Coke,  129 ;  IJoe  v.  Waudlass,  7  Term  R.  120. 
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were  suffered  to  be  due  and  unpaid,  the  indenture,  and  the  estate 
thereby  created,  shoidd  he  void,  it  was  held  that  the  grantor  should 
not  be  entitled  to  recover  as  for  condition  broken,  without  showing  a 
formal  demand  of  the  precise  sum  due,  a  convenient  time  before  sun- 
dowii  of  the  day,  at  which  the  rent  became  payable  by  the  reserva- 
tion.'- 

§  298.  The  modem  decisions  hold  it  unnecessary  that  the  land- 
lord, proceeding  for  condition  broken,  should  make  an  actual  entry, 
in  order  to  take  advantage  of  a  breach  of  condition ;  on  the  ground 
that  the  constructive  entry,  implied  by  an  action  of  ejectment,  is 
sufScient  for  the  purpose,  even  Avhere  the  estate  to  be  avoided  is  one 
of  freehold.^  But  the  necessity  of  proving  a  strict  common-law  de- 
mand, both  as  to  time  and  place,  still  remains,  wherever  a  forfeiture 
for  non-payment  of  rent  is  to  be  established,  unless  when  dispensed 
with  by  agreement  of  the  parties,  or  by  statute.^  Thus,  for  instance, 
where  under  a  proviso  for  reentry,  in  case  of  the  non-payment  of  rent 
for  twenty-one  days,  it  appeared  that  the  rent  was  payable  quarterly, 
and  that  a  demand  of  more  than  one  quarter's  rent  was  made  on  the 
twenty-first  day,  at  one  o'clock  ;  it  was  held  that  only  one  quarter's 
rent  should  have  been  demanded,  and  that  at  sunset,  if  the  lessor 
insisted  upon  the  forfeiture.*  Under  a  proviso  for  reentry,  if  no 
suflScient  distress  is  upon  the  premises  at  the  expiration  of  fourteen 
days  from  the  reni>day,  the  landlord  is  prima  facie  entitled  to  recover, 
fey  proof  of  there  being  no  distress  on  some  day  after  the  fourteen, 
though  that  day  be  subsequent  to  the  demise  in  the  ejectment ;  ^  and 
this  clause  must  be  strictly  pursued,  for  every  part  of  the  premises 
must  be  searched,  in  order  to  ascertain  that  no  sufficient  distress  can 
he  found  thereon.^  But  a  lessor  can  in  no  case  bring  an  ejectment 
upon  the  clause  of  reentry,  after  distraining  for  rent  in  arrear,  this 
being  considered  a  waiver  of  the  forfeiture.'' 


1  Jackson  v.  Kipp,  3  Wend.  R.  231. 

2  Doe  V.  Masters;  Goodright  v.  C.ator,  2  Ld.  Raym.  750;  Bear  v.  Whistler,  7  Watts, 
149;  Jackson  v.  Cryster,  1  Johns.  Cas.  12S;  Doe  v.  Alexander,  2  M.  &  S.  525;  Gar- 
rett V.  Scouten,  3  Denio,  387. 

8  McCormick  v.  Connell,  6  Serg.  &  Rawle,  151 ;  Van  Rensselaer  v.  Jewett,  2  Comst. 
E.  147. 
*  Doe  dem.  Wheeldon  v.  Paul,  3  C.  &  P.  613. 
^  Doe  V.  Tuchan,  15  East,  286. 
"  Recs  V.  King,  Forrest,  19. 
'  Norton  v.  Skeldon,  5  Cow.  R.  448. 
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§  299.  The  Revised  Statutes  of  New  York  dispensed  with  all  the 
formalities  of  a  common-law  demand,  and  provide  that,  in  case  of  the 
non-payment  of  rent,  and  no  sufficient  distress  is  to  be  found  upon 
the  premises,  an  action  of  ejectment  may  be  brought  as  a  substitute 
for  the  formal  demand  and  reentry  at  common  law.  This  provision 
of  the  statute  is  taken  from  that  of  4  Geo.  II.  c.  28,  and  has  been 
followed  in  many  of  the  States.  It  provides,  "  Wherever  any  half 
years'  rent,  or  more,  shall  be  in  arrear  from  any  tenant  to  his  land- 
lord, and  no  sufficient  distress  can  be  found  on  the  premises  to  satisfy 
the  rent  due,  if  the  landlord  has  a  subsisting  right  by  law  to  reenter 
for  the  non-payment  of  such  rent,  he  may  bring  an  action  of  eject- 
ment for  the  recovery  of  the  possession  of  the  demised  premises ; 
and  the  service  of  the  declaration  therein  shall  be  deemed  and  stand 
instead  of  a  demand  of  the  rent  in  arrear,  and  of  a  reentry  on  the 
demised  premises."  ^ 

§  300.  This  statute  does  not  extend  to  cases  where  the  lease  con- 
tains no  clause  of  reentry ;  ^  nor  where  there  is  a  sufficient  distress 
upon  the  premises  ;  and,  consequently,  in  such  cases  the  lessor  must 
proceed  as  before  the  statute.^  The  distress,  however,  must  be  such 
that  the  landlord  could  have  availed  himself  of  it ;  and,  therefore, 
where  the  tenant  locked  up  the  premises,  so  that  his  goods,  supposing 
there  was  sufficient  there,  could  not  be  distrained  without  rendering 
the  landlord  a  trespasser.  Lord  Tenterden  held  that  proof  of  this  was 
sufficient  to  satisfy  the  statute ;  which  meant  no  sufficient  distress 
upon  the  premises  which  could  be  got  at.*  When  proceeding  under 
that  statute,  also,  he  was  bound  to  show  a  compliance  with  all  the 
requirements  of  the  common  law,  before  he  could  avail  himself  of  a 
condition  of  reentry.^  And  under  the  English  statute  it  has  also 
been  held,  that  this  provision  has  not  done  away  with  the  necessity 
of  a  demand  of  rent,  if  the  lease  requires  it,  although  such  demand 
need  not  be  made  with  all  the  particularity  required  at  common  law.® 


1  2  E.  S.  505,  §  30. 

-  Jackson  dera.  Van  Rensselaer  v.  Hogaboom,  11  Johns.  E.  163. 
3  Doe  V.  Wandlass,  7  Term  E.  117 ;  Doe  v.  Eoe,  9  Dowl.  548. 
*  Doe  V.  Dyson,  Mood.  &  M.  77. 

5  Jackson  v.  Kipp,  3  Wend.  E.  230;  Jackson  v.  Wycoff,  5  Wend.  E.  53;  Coon  v. 
Brocket,  2  N.  Hamp.  E.  163 ;  Hamilton  v.  Elliott,  5  S.  &  E.  375 ;  Gray  v.  Blanchard, 
8  Pick.  E.  284. 

6  Doug.  E.  486 ;  5  D.  &  E.  711 ;  3  B.  &  C.  752. 
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§  301.  But  a  recent  statute  of  New  York,  wMch  abolishes  distress 
for  rent,  now  authorizes  a  reentry  for  non-payment  of  rent,  whether 
there  are  sufficient  goods  on  the  premises  or  not,  in  all  cases  where 
the  right  of  reentry  has  been  reserved  in  the  lease.  It  provides, 
whenever  the  right  of  reentry  is  reserved  and  given  to  a  grantor  or 
lessor,  in  any  grant  or  lease,  in  default  of  a  suflSciency  of  goods  and 
chattels  whereon  to  distrain,  for  the  satisfaction  of  any  rent  due,  such 
reentry  may  be  made  at  any  time  after  default  in  the  payment  of  such 
rent ;  provided  fifteen  days'  previous  notice  of  such  intention  to 
reenter,  in  writing,  be  given  by  such  grantor  or  lessor,  or  his  heirs  or 
assigns,  to  the  grantee  or  lessee,  his  heirs,  executors,  administrators, 
or  assigns,  notwithstanding  there  may  be  a  sufiSciency  of  goods  and 
chattels  on  the  lands  granted  or  demised,  for  the  satisfaction  thereof. 
And  the  notice  may  be  served  personally  on  such  grantee  or  lessee, 
or  by  leaving  it  at  his  dwelling-house  on  the  premises.'^  This  statute 
provides  an  additional  mode  of  reentry,  by  substituting  a  fifteen  days' 
notice  of  the  landlord's  intention  to  reenter,  in  lieu  of  showing  that 
there  was  no  sufficient  distress  on  the  premises.  It  apj)lies  the 
remedy  of  ejectment,  to  a  class  of  cases,  to  which  it  did  not  apply 
before,  authorizing  the  reentry  of  the  landlord  upon  premises  where 
there  is  a  sufficient  distress,  provided  a  notice  of  such  intention,  in 
writing,  is  served  on  the  tenant  fifteen  days  before  the  suit  is  com- 
menced. This  new  remedy  is  not  incompatible  vrith  the  former  one, 
which  required  the  landlord  to  prove  the  absence  of  a  sufficient  dis- 
tress ;  both  remedies  may  subsist  together,  and  the  landlord  be  left  to 
elect  between  them.^ 

§  302.  The  clause  of  reentry  for  non-payment  of  rent  operates  only 
as  a  security  for  rent ;  for,  at  any  time  before  judgment  is  entered  in 
the  cause,  the  tenant  may  either  tender  to  the  landlord,  or  bring  into 
the  court  where  the  suit  shall  be  pending,  all  the  rent  in  arrear  at  the 
time  of  such  payment,  and  all  costs  and  charges  incurred  by  the  land- 
lord; and,  in  such  case,  all  further  proceedings  in  the  cause  shall 
cease.  And  even  in  case  the  landlord  recovers  possession  of  the 
premises,  the  tenant  may,  at  any  time  within  six  months  after  judg- 
ment and  execution  thereon,  make  such  payment  or  tender  to  the 

'  Laws  of  1846,  c.  369.     The  constitutionality  of  this  law  was  sustained  in  Van 
Eensselaer  v.  Snyder,  3  Kern.  E.  299. 
2  'Williams  v.  Potter,  2  Barb.  E.  316. 
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landlord,  and  become  thereby  entitled  to  a  restoration  of  the  premises, 
according  to  the  terms  of  the  original  lease.  If  the  landlord,  during 
the  six  months,  shall  have  been  in  possession  of  the  premises,  the  court 
may  direct  that  so  much  and  no  more  as  he  shall  have  made  of  the 
premises  during  .his  possession  thereof,  or  as  he  might,  without  wilful 
neglect,  have  made  of  the  same,  be  deducted  from  the  amount  of 
rent  in  arrear,  with  the  costs  of  the  ejectment ;  and  the  tenant  will  be 
required  to  pay  only  the  balance  before  he  shall  be  restored'  to  the 
premises.^ 

§  303.  A  mortgagee  of  such  lease,  who  is  not  in  possession,  who 
shall  within  the  said  six  months  pay  the  rent  in  arrear,  with  costs,  and 
perform  the  agreements  which  ought  to  be  performed  by  the  first 
lessee,  will  not  be  aflFocted  by  such  recovery  in  ejectment.  And  a 
lessee,  or  any  person  claiming  any  interest  in  such  lease,  may  also 
within  that  time  file  a  bill  in  equity  for  relief ;  and,  if  such  relief  be 
granted,  he  will  be  let  in  upon  the  terms  of  the  original  demise.^  But 
in  order  to  relieve  the  landlord  from  the  inconvenience  of  continuing 
always  liable  to  an  uncertainty  of  possession,  from  its  remaining  in 
the  power  of  the  tenant  to  offer  him  a  compensation  at  any  time,  in 
order  to  found  an  appUcation  for  relief  in  equity,  the  next  section  of 
the  statute  bars  the  tenant  from  claiming  relief  after  six  months  shall 
have  elapsed  from  such  judgment  and  execution.  When  a  landlord 
enters  for  a  condition  broken,  he  avoids- all  charges  and  incumbrances 
put  upon  the  land  by  the  tenant  after  the  condition  made  ;  for  he  is 
then  seized  as  of  his  first  estate,  and  must  have  it  in  the  same  plight 
it  was  when  he  parted  with  it.^ 


1  2  R.  S.  505,  ^31-33. 

2  Ibid.  4  31-39;  Doe  dem.  Whitfield  v.  Roe,  3  Taunt.  R.  402. 
0  Shep.  Touch.  121. 
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CHAPTER    VIII. 

COVENANTS   ON  THE  PART   OF  THE  LESSOR. 


SECTION   I. 

THE  COVENANT  EOK  QUIET  ENJOYMENT. 

§  304.  The  principal  covenant  on  the  part  of  a  landlord  is,  that 
his  tenant  shall  have  the  quiet  enjoyment  and  possession  of  the 
premises  during  the  contimiance  of  the  term.  The  law  supposes 
that  when  a  man  makes  a  lease,  he  has  a  good  title  to  the  land,  and, 
consequently,  power  to  lease  it ;  and  there  is,  therefore,  an  under- 
takiag  imphed  on  the  part  of  every  lessor  as  a  condition  of  his 
receiving  rent,  that  the  lessee  shall  quietly  enjoy  the  possession  of 
the  demised  land.^  But  this  is  the  only  covenant  which  is  implied 
on  the  part  of  a  lessor  ;  ^  and  it  is  usual  to  insert,  among  other  pro- 
visions of  the  lease,  an  express  covenant,  for  the  lessee's  quiet  enjoy- 
ment, and  to  save  him  harmless  from  all  persons  claiming  title,  upon 
his  performance  of  those  stipulations  which  are  ohhgatory  upon  him.^ 


1  Deering  v.  Farrington,  1  Mod.  113;  Hatchet  v.  Glover,  10  Mod.  142;  Holder  v. 
Taylor,  Hob.  12  ;  Ludwell  o.  Newman,  6  Term  E.  458.  Upon  the  words  grant  or 
demise,  a  lessee  may,  at  common  law,  maintain  an  action  of  covenant  against  the  lessor, 
for  not  having  sufficient  power  to  demise  for  the  whole  term ;  so,  upon  the  word  assign, 
in  an  assignment  of  a  lease,  for  it  is  as  general  a  word  of  covenant  as  demise.  Granuis 
V.  Clark,  8  Cow.  R.  86;  Wells  u.  Mason,  4  Scam.  (111.),  R.  85.  The  word  demise, 
imports  a  covenant  for  quiet  enjoyment  by  the  lessee.  Adams  v.  Gibney,  6  Bingh. 
656.  It  also  implies  a  covenant  for  title.  Line  v.  Stephenson,  5  B.  N.  C.  183;  2 
Chit.  646.  But  such  implied  covenant  ceases  with  the  estate  of  the  lessor.  Adams  v. 
Gibney,  supra;  3  C.  B.  194.  I 

2  Ber  Parke,  B.,  in  12  Mees.  &  Wels.  85  ;  Nokes's  Case,  4  Co.  80,  b. 

'  The  Supreme  Court  of  New  York,  in  the  case  of  Kinney  v.  Watts,  14  Wend.  R. 
381,  held  that  under  the  statutes  of  that  State,  no  covenant  for  quiet  enjoyment  could 
be  implied  in  a  lease,  or  other  conveyance  of  terms  for  years,  where  the  term  exceeded 
three  years ;  but  the  Court  of  Appeals  overruled  this  case,  in  The  Mayor,  &c.  of  New 


CH.  VIII.J  COVENANT   FOR   QUIET   ENJOYMENT.  207 

§  305.  This  covenant,  whether  express  or  implied,  generally  means 
that  the  tenant  shall  not  be  evicted,  by  a  title  paramount  to  that  of 
the  landlord.  But  any  interference  with  the  possession  of  the  lessee, 
short  of  a  mere  trespass,  by  the  lessor  himself,  wiU  amount  to  a  breach 
of  the  covenant  in  whatever  form  it  may  happen. ^  If  the  lessor 
merely  covenants  against  the  acts  of  a  particular  person,  his  general 
obligation  is  restricted,  and  a  molestation  by  that  person  only,  can 
bo  the  ground  of  a  breach  of  the  covenant.^  If  it  is  contained  in  a 
lease  for  life,  the  lessor  is  bound,  under  the  general  covenant,  to  make 
it  good  against  all  men ;  but  if  it  be  a  lease  for  years,  then  only  as 
against  all  persons  claiming  through  himself,  or  those  from  whom  he 
claims  title.  But  if  the  tenant  is  ousted  by  one  who  has  no  title,  in 
the  language  of  the  law,  by  a  stranger,  it  is  only  a  trespass,  and  the 
law  leaves  him  to  his  remedy  against  the  wrongdoer,  as  it  arises  from 
no  fault  of  the  landlord.^ 

§  306.  The  covenant  extends  not  only  to  the  title  of  the  covenantor, 
but  also  to  his  capacity  to  grant  the  estate.  Therefore,  where  upon 
a  grant  by  a  man  and  his  wife,  the  husband  covenanted  that  they  had 
good  right  to  convey  the  lands,  and  the  wife  was  under  age  at  the 
time,  it  was  held,  to  amount  to  a  breach  of  this  covenant.*  So  where 
the  breach  assigned  was,  that  the  plaintiff  was  evicted  in  consequence 
of  a  judgment  in  ejectment,  by  one  Yates,  having  lawful  title  to  the 
premises ;  it  was  held  a  good  objection  on  demurrer,  that  it  did  not 
appear  that  Yates's  title  commenced  by  any  act  of  the  defendant's, 
or  prior  to  the  assignment  made  by  them  to  the  plaintiff,  who  might, 
therefore,  have  been  evicted  by  means  of  some  act  done  by  himself, 
since  the  assignment.^  The  intendment,  that  the  title  of  the  party 
evicting  was  derived  from  the  plaintiff,  may  be  precluded  by  averring 
that  the  person  evicting,  entered  by  lawful  title,  which  accrued  to  him 


Tork  V.  Mabie,  3  Kern.  R.  151,  and  held  that  such  an  instrument  is  not  a  conveyance 
of  real  estate,  within  the  meaning  of  the  statute  (1  K.  S.  738,  §  140)  forbidding  the 
implication  of  covenants  in  deeds. 

1  The  Mayor,  &c.  of  New  York  v.  Mabie,  3  Kern.  E.  151. 

2  Gardner  v.  Kctletas,  3  Hill  (N.  Y.),  R.  330;  Howell  v.  Richards,  11  East,  642. 

3  Iggulden  V.  May,  9  Ves.  330;  Dudley  v.  Folliatt,  3  Term  R.  584;  Andrew's 
Case,  Cro.  Eliz.  214 ;  Greenby  v.  Wilcocks,  2  Johns.  R.  1 ;  Ellis  u.  Welch,  6  Mass. 
R.  246. 

*  Nash  V.  Ashtoi),  Sir  T.  Jones,  195;  Sugd.  Law  of  Vend.  415. 
5  Noble  V.  King,  1  H.  Bl.  34. 
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before  the  date  of  the  conveyance  to  the  plaintiff/  or  that  the  party- 
evicting  entered  by  virtue  of  a  title  theretofore  made  by,  from,  and 
under  the  defendant. ^ 

§  307.  A  covenant  for  quiet  enjoyment  against  "  any  interruption 
of,  from,  or  hy  the  grantor  or  his  heirs,  or  any  person  -whomsoever, 
legally  or  equitably  claiming,  or  to  claim,  any  estate,  &c.,  in  the 
premises,  by,  from,  under,  or  in  trust  for  him  or  them,  or  by,  through, 
or  with  his  or  their  acts,  means,  default,  privity,  or  consent,"  was  ad- 
judged to  extend  to  an  arrear  of  quit-rent,  due  at  the  time  of  the 
conveyance,  although  it  was  not  shown  that  the  rent  accrued  during 
the  time  the  grantor  held  the  estate.^  The  lessor's  indemnity  usually 
extends  to  the  acts  of  himself  and  his  heirs,  and  all  others  claiming 
under  him ;  but  as  to  the  persons  who  are  construed  to  come  within 
the  meaning  of  the  phrase,  all  pei'sons  claiming  under  him,  it  has 
been  decided,  that  a  person  taking  under  an  execution  of  a  power  of 
appointment,  is  within  a  covenant  for  quiet  enjoyment  without  any 
let,  suit,  &c.,  of  the  appointer,  his  heirs  or  assigns,  or  any  person  or 
persons  claiming,  or  to  claim,  by,  from,  or  under  him ;  although  the 
estate  proceeded  from  the  wife  of  the  appointer,  and  he  and  she  both 
joined  in  exercising  the  power.*  This  covenant  runs  with  the  land, 
and  is,  therefore,  binding  on  the  assignees  of  the  reversion  ;  and  may 
be  made  available  by  the  assignees  of  the  term.^ 

§  308.  The  landlord  is,  in  no  event,  under  an  obligation  to  defend 
the  tenant,  nor  will  he  be  answerable  to  him  under  this  covenant, 
unless  he  has  been  actually  evicted  by  some  person  claiming  the 
premises  under  a  legal  title,  because  the  law  itself  defends  every  one 
against  wrong.®  The  covenant  goes  to  the  possession,  and  not  to  the 
title,  and  is  broken  only  by  an  entry  and  expulsion,  or  by  some  actual 
disturbance  in  the  possession.'^     But  although  a  lawful  eviction  in 


1  Buckley  v.  Williams,  3  Lev.  325. 

^  Hodgson  V.  India  Company,  6  Term  R.  278. 

8  Howes  V.  Brushficld,  3  East,  E.  491. 

'  Hard  v.  Pletcher,  1  Doug.  43 ;  Evans  v.  Vaughan,  4  B.  &  C.  261 ;  6  Dow.  &  Ry. 
349. 

'■<  Campbell  v.  Lewis,  3  B.  &  A.  372 ;  3  Moore,  35-51 ;  8  Taunt.  715. 

^  Hammond  v.  Dod,  Cro.  Car.  5  ;  Noke's  Case,  4  Co.  80,  b ;  1  Lev.  83 ;  Lloyd  v. 
Tompkins,  1  Term  R.  671  ;  Hays  v.  Bickerstaff,  Vaugh.  118  ;  Jervitt  v.  Ware,  3  Price, 
575;  Hob.  34. 

'  Waldron  v.  McCarty,  3  Johns.  E.  471 ;  Kortz  v.  Carpenter,  5  Ibid.  120;  Whitlock 
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some  form,  must  be  shown,  it  need  not  be  an  eviction  by  process  of 
law  ;  it  is  enough  tliat,  on  a  valid  claim  being  made  by  a  third  person, 
the  plaintiff  voluntarily  yielded  up  the  possession.  If,  however,  he 
surrenders  the  possession  without  a  legal  contest,  he  assumes  the  bur- 
den of  proving  that  the  person  entering  had  title  paramount.^  The 
eviction,  also,  must  appear  to  have  taken  place  before  suit  brought; 
and  if  the  covenantee  never  had  possession,  or  if  he  had  possession 
and  retains  it  still,  it  is  impossible  there  could  have  been  an  eviction. 
But  if  the  land  is  wholly  unoccupied,  the  covenantee  acquires  con- 
structive possession  the  moment  the  deed  is  executed,  and  is  in  such 
a  condition  that  he  may  be  evicted  ;  and  if  the  rightful  owner  under 
these  circumstances  takes  possession,  it  amounts  to  an  eviction.^ 

§  309.  The  mere  act  of  forbidding  a  tenant  to  pay  rent  to  the 
plaintiff,  unaccompanied  by  any  other  disturbance,  Avill  not  amount  to 
a  breach.^  Nor,  under  this  covenant,  is  the  landlord  bound  to  rebuild 
a  house  iu  case  of  its  destruction  by  fire ;  nor  does  such  an  event 
amount  to  an  eviction,  unless  the  landlord  has  expressly  agreed  to 
rebuild  or  keep  the  premises  in  repair.*  But  the  act  of  molestation, 
whether  committed  by  the  landlord  himself,'  or  by  a  servant  at  his 
command,  will  alike  occasion  a  breach  of  the  covenant.^  This  cove- 
nant means  to  insure  to  the  lessor  a  legal  right  to  enter  and  enjoy  the 
premises,  and  if  he  is  prevented  from  entering  by  a  person  already  in, 
under  paramount  title,  an  action  lies.^  In  such  case,  no  ouster  or 
expulsion  is  necessary,  on  which  to  predicate  a  suit,  as  the  lessee  is 
not  bound  to  enter,  and  commit  a  trespass ;  ^  it  must,  however,  be 
shown  expressly,  that  he  was  kept  out  by  a  title  existing  in  a  third 
person  at  or  before  the  execution  of  the  lease.^ 


«.  Cook,  15  Ibid.  483;  "Webb  v.  Alexander,  7  Wend.  281;  Coble  v.  Welborn,  2  Dev. 
388;  3  Ibid.  200. 

1  Greenvault  v.  Davis,  4  Hill  (N.  Y.),  R.  643  ;  Cowan  v.  Silliman,  4  Dev.  46 ; 
Hamilton  v.  Cutts,  4  Mass.  .349 ;  Booth  v.  Starr,  5  Day,  282. 

2  St.  John  V.  Palmer,  5  Hill  (N,  Y.),  E.  599. 
8  Whitchott  V.  Nine,  1  Br.  &  Gold.  81. 

•  Brown  v.  Quilter,  Ambler,  621 ;  2  Eden,  219. 

^  Seamen  v.  Browning,  1  Leon.  R.  157. 

"  Ludwell  u.  Newman,  6  Term  R.  458;  St.  John  v.  Palmer,  supra;  2  Aik.  329; 
4  Mass.  349. 

1  1  Saund.  R.  322 ;  Grannis  v.  Clark,  8  Cow.  R.  36. 

"  Beddoe's  Ex'ors.  v.  Wadsworth,  21  Wend.  R.  12Q.  In  the  case  of  Giles  v.  Dngro, 
1  Duer,  R.  331,  the  defendant  in  the  assignment  of  a  lease  to  the  plaintiff,  covenanted 

18* 
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§  310.  The  eviction  must  also  be  by  title  botb  lawful  and  para- 
mount ;  accordingly,  where  the  eviction  was  by  title  subordinate, 
which  the  grantee  had  precluded  himself  from  contesting  by  his  own 
acts  and  declarations,  and  the  recovery  against  him  went  clearly  on 
that  ground,  it  was  held,  he  could  not  maintain  an  action  on  this 
covenant.!  ^^^  where  a  third  person  recovered  in  an  action  of  tres- 
pass against  the  grantee,  it  was  held,  that  the  grantor  was  not  liable 
on  this  covenant,  unless  it  was  shown,  that  such  third  person,  before 
and  at  the  date  of 'the  covenant,  had  lawful  title,  and  by  virtue 
thereof,  entered  and  ousted  the  plaintiif.^  To  rendfer  the  eviction  of 
a  tenant  a  valid  defence  against  the  landlord's  claim  for  rent,  it  must 
take  place  before  the  rent  falls  due ;  and  the  rule  is  the  same, 
although  the  rent  is  payable  in  advance,  and  the  eviction  occurs  be- 
fore the  expiration  of  the  period,  in  respect  to  which  the  rent  claimed 
accrues.^ 

§  311.  A  mere  recovery  in  ejectment,  against  the  covenantee,  is 
not  a  breach  of  this  covenant ;  unless  there  be  an  actual  ouster  by 
writ  of  possession.*  But  a  decree  in  equity,  directing  a  defendant  to 
execute  a  deed  and  deliver  possession  of  land,  is  held  to  be  such ; 
and  the  fact,  that  the  decree  is  founded  on  a  notice  to  him  when  he 
took  the  deed,  of  an  equity  in  the  land,  does  not  bar  his  action." 

that  the  assigned  premises  were  free  and  clear  of  all  incumbrances  whatsoever ;  but  it 
appeared  that  prior  to  the  assignment,  he  had  sold  and  assigned  to  one  Sloan,  the 
privilege  of  using  the  wall  on  the  premises  as  a  party-wall  of  a  building  to  be  erected 
during  the  unexpired  term  of  the  lease.  It  was  held,  that  such  prior  assignment  was 
not  a  mere  license,  but  was  an  absolute  grant,  creating  a  permanent  incumbrance,  and 
therefore,  a  breach  of  the  defendant's  covenant.  And  also,  that  Sloan  having  actually 
used  the  wall  as  the  party-wall  of  a  building  he  had  erected,  amounted  to  an  eviction 
of  the  plaintiff  and  entitled  him  to  more  than  mere  nominal  damages. 

1  Kelly  V.  Dutch  Church  of  Schenectady,  2  Hill  (N.  Y.),  R.  105. 

i"  Webb  V.  Alexander,  7  Wend.  R.  281  ;  Lansing  v.  Van  Alstyne,  2  Wend.  R.  565; 
Phelps  V.  Sawyer,  1  Aik.  (Vt.),R.  150;  Maverick  v.  Lewis,  3  McCord,  R.  211. 

^  Giles  m.  Comstock,  4  Comst.  R.  270.  In  this  case,  it  was  held,  that  a  landlord  was 
entitled  to  recover  a  quarter's  rent  payable  in  advance  on  the  first  day  of  February ' 
although  before  the  quarter  expired,  a  mortgage  prior  to  the  lease  was  foreclosed,  the 
premises  sold,  and  the  tenant  had  attorned  to,  and  paid  the  same  rent  to  the  purchaser. 
In  note  2d,  to  Salmon  v.  Smith,  1  Saund.  R.  204,  it  is  said,  that  to  occasion  a  suspen- 
sion of  rent,  there  must  be  an  expulsion  or  eviction,  of  the  lessee,  and  the  pica  must 
state  his  eviction  or  expulsion,  and  keeping  him  out  of  possession  until  after  the  rent 
became  due.  So  in  Paige  v.  Pain,  Styles,  432,  and  Chancellor  Kent  affirms  the  same 
doctrine,  3  Cains.  37. 

*  Kerr«.  Shaw,  13  Johns.  R.  236  ;  Kortz  v.  Carpenter,  5  Johns.  R.  120. 

6  Martin  v.  Martin,  1  Dev.  R.  413. 
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And  althougli  tlie  m3re  existence  of  a  better  title  is  no  breach  of  this 
covenant,  yet,  if  it  be  accompanied  -with  possession  under  it,  com- 
menced before  the  deed  containing  such  covenant  was  executed,  it  will 
amount  to  a  breach. ^  The  covenantee  is  not  bound  to  defend,  after 
notice  to  the  covenantor,  and  refusal  on  his  part  to  defend  ;  ^  and 
the  notice  in  such  case  is  not  required  to  be  in  writing.^ 

§  312.  If  the  party  holding  is  a  ivrongdoer,  the  remedy  of  the 
lessee  is  as  perfect  and  effectual  to  dispossess  him  after,  as  that  of 
the  lessor  was  before  the  execution  of  the  lease,  either  by  ejectment 
or  summary  proceedings  under  the  statute.  Therefore,  where  the 
lessee  is  prevented  from  entering  into  possession  by  a  former  tenant, 
whose  term  has  expired,  his  remedy  must  be  against  the  latter,  and 
not  against  the  lessor.*  But  the  covenant  may  extend  to  all  inter- 
ruptions, legal  or  illegal,  where  there  is  a  plain  design  evinced  to 
protect  the  lessee  against  both,  as  if  the  covenant  be,  that  the  party 
shall  enjoy  agamst  all  claiming,  or  pretending  to  claim  any  right,  ^c. 
In  this  case,  there  was  a  pretence  of  right  of  common  set  up,  to  two 
closes  comprehended  in  the  lease  ;  and  it  was  considered  to  be  the 
plain  intent  of  the  parties;  that  all  disturbance  should  be  guarded 
against,  for  if  legal  claims  only  were  included,  the  tenant  would  be 
subjected  to  the  hardship  of  trying  the  right  for  the  landlord,  which 
was  the  very  thing  the  tenant  desired  to  prevent  by  this  covenant.'' 
But  on  a  covenant  to  save  harmless  against  all  lawful  and  unlawful 
titles,  in  assigning  the  breach,  it  must  appear  that  he  who  entered, 
did  not  claim  under  the  lessee  himself.^ 

§  313.  A  mere  personal  wrong  will  not  occasion  a  breach  of  this 
covenant ;  the  molestation  must  be  such  as  concerns  the  estate,  and 
amounts  to  a  prohibition  of  enjoyment ;  for  if  one  enters  and  beats  or 
assaults  the  lessee,  the  lessor  cannot  be  charged  on  his  covenant  for 
such  a  disturbance.^     An  entry  by  the  covenantor  himself  however 


1  Grist  V.  Hodges,  3  Dev.  E.  200. 

2  Jackson  v.  Marsh,  5  Wend.  R.  44. 

*  Miner  v.  Clarlc,  15  Wend.  K.  425,  Bronson,  J.,  dissenting. 

*  Gardner  v.  Keteltas,  3  Hill  (N.  Y.),  R.  330. 

^  Southgate  o.  Chaplin,  Com.  230 ;  and  in  10  Mod.  383 ;  Lucy  v.  Levington,  1  Vent. 
175;  Winch.  25. 

«  Norman  v.  Foster,  1  Mod.  R.  101. 

7  Ellis  V.  Welch,  6  Mass.  E.  246  ;  Penn  v.  Glover,  Cro.  Eliz.  421 ;  Sedden  v. 
Senate,  13  East,  72. 
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tortiously  and  without  title,  will  amount  to  a  breach.^  Besides,  if  tlie 
lessee  is  tortiously  evicted  or  disturbed,  he  has  his  remedy  at  law, 
and  it  is  only  when  he  is  legally  evicted,  that  he  has  his  action  on 
this  covenant.^  But  if  the  covenant  indemnifies  him  against  a  par- 
ticular person  by  name,  the  covenantor  is  bound  to  defend  him 
against  the  entry  of  that  person,  whether  by  title  or  not,  and  whether 
such  entry  be  lawful  or  not.^  So  where  one  assigned  his  term  for 
years,  and  covenanted  that  the  original  lease  was  good,  and  not  made 
void  or  incumbered  ;  a  previous  lease  granted  by  the  assignor,  was 
held  to  amount  to  a  breach,  although  the  plaintiff  before  the  assign- 
ment, had  notice  of  the  lease,  and  had  been  attorned  to  by  the  under- 
tenant, and  tliis,  although  no  actual  disturbance  had  arisen  to  the 
lessee.*  But  the  mere  existence  of  a  previous  mortgage,  under  which 
the  lessee  is  liable  to  be  dispossessed,  does  not  constitute  an  eviction. 
And  in  an  action  for  a  breach  of  this  covenant,  the  declaration  set 
forth  the  deed,  covenant,  &c.,  and  averred  a  previous  mortgage 
and  subsequent  sale  of  the  premises  under  it,  by  virtue  of  a  decree 
in  chancery,  and  that  the  plaintiff  was  obliged  to  purchase  the  prem- 
ises, in  order  to  prevent  his  being  deprived  and  ousted  of  the  same  ; 
on  demurrer  it  was  held,  that  there  was  no  eviction,  within  the  spirit 
and  meaning  of  the  covenant,  for  that  the  covenant  could  only  be 
broken  by  entry  and  eviction.^ 

§  314.  An  averment  of  eviction,  under  an  elder  title,  is  not  always 
necessary  to  sustain  this  action ;  for  if  the  grantee  be  unable  to 
obtain  possession,  in  consequence  of  an  existing  possession  or  seizin 
by  a  person  claiming  and  holding  under  an  elder  title,  it  is  equivalent 
to  an  eviction.^     But  in  an  action  for  breach  of  the  covenant  for  quiet 


1  Sedwick  t/.  HoUcnback,  7  Johns.  K.  376  ;  Cro.  Eliz.  544 ;  Bennet  u.  Bittle,  4 
Eawle,  E.  339.  In  Ogilvie  v.  Hull,  5  Hill,  R.  54,  Chief  Justice  Nelson  says,  —  No 
principle  is  bcttei'  settled,  or  more  uniformly  adhered  to,  than  that  there  must  be  an 
entry,  and  expulsion  of  the  tenant  by  the  landlord,  or  some  deliberate  disturbance  of 
the  possession,  depriving  the  tenant  of  the  beneficial  enjoyment  of  the  demised  prem- 
ises, to  operate  a  suspension  or  extinguishment  of  rent. 

2  Dudley  i'.  FoUiatt,  3  Term  E.  584;  2  Saund.  E.  178,  a,  181,  a;  Noble  v.  King, 
1  H.  Bl.  E.  34. 

2  Foster  u.  Mapes,  Cro.  Eliz.  212;  Haynes  v.  Bickerstaff,  Vaugh.  118;  Fowle  v. 
Welsh,  1  B.  &  C.  29. 

*  Ludwell  V.  Newman,  6  Term  R.  458;  LevcU  v.  Withington,  Lutw.  97. 

6  Waldron  ...  McCarty,  3  Johns.  E.  464 ;  Whitbeck  v.  Cook,  7  Ibid.  376  ;  8  Ibid. 
198;  15  Ibid.  483. 

"  Duvall  V.  Craig,  2  "Wheat.  E.  45;  Andrews  v.  Paradise,  8  Mod.  E.  318;  Grannis 
V.  Clark,  supra. 
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enjoyment,  the  breach  assigned  was,  that  the  premises  were  and  had 
been  held  time  out  of  mind  adversely ;  on  demurrer  it  was  holden 
bad,  for  the  want  of  an  averment  of  eviction  or  disturbance.-^  In 
another  case  the  breach  assigned  was,  that  at  the  time  of  the  demise 
to  th  3  plaintiff  one  I.  B.  had  lawful  right  and  title  to  the  premises, 
and,  having  such  lawful  right  and  title,  entered  and  ejected  plaintiff. 
It  was  objected,  on  demurrer,  that  the  plaintiff,  in  alleging  the 
eviction,  ought  to  have  shown  the  title  of  I.  B.,  or  at  least  it  should 
have  been  averred  that  I.  B.  had  such  a  title  as  was  inconsistent  with 
the  plaintiff's  title  to  possess  those  premises ;  that  though  it  was 
alleged  that  I.  B.  had  lawful  right  and  title  to  the  premises,  he  might 
only  have  had  a  title  to  recover  in  a  real  action  and  not  a  right  of 
entry,  and  that  the  mischief  to  be  apprehended  from  this  loose  mode 
of  pleading  was,  that  it  might  give  cover  to  an  eviction  by  collusion. 
But  the  court  overruled  the  demurrer,  observing,  that  if  the  declar-' 
ration  was  certain  to  a  common  intent  it  was  sufficient ;  that  it  would 
be  doing  violence  to  the  words  to  say,  that  the  lawful  right  and  title 
which  it  was  stated  I.  B.  had,  did  not  legahze  hfe  entry ;  and  that 
the  fair  import  of  the  words  was,  that  he  had  lawful  right  and  title  to 
do  that  which  he  did.^ 

§  315.  It  is  also  imphed  that  the  tenant  shallhave  the  free  use  of 
the  whole  of  the  premises  and  of  every  part  thereof,  and  if  he  is 
ousted  from  any  material  part,  he  may  treat  it  as  an  eviction  from 
the  whole  premises,  and  throw  up  the  lease  ;  nor  will  he  any  longer 
be  responsible  for  rent.^  But,  if  he  prefers  it  he  may  retain  posses- 
sion of  so  much  of  the  property  as  he  has  not  been  evicted  from,  and 
sue  the  landlord  for  such  damages  as  he  has  sustained  from  the 
partial  eviction.*  Therefore,  if  a  man  lease  a  house  with  estovers, 
and  then  destroy  all  the  wood,  the  lessee  may  have  an  action  of 
covenant.^  So  where  a  landlord  let  certain  premises,  together  with 
a  portion  of  an  adjoining  yard,  and  agreed  that  the  tenant  should 
have  the  use  of  the  pump  in  the  yard  jointly  with  himself' as  long  as 
the  same  should  remain  there ;  though  it  was  held  that  these  latter- 


1  Kortz  V.  Carpenter,  5  J.  K.  120. 

2  Foster  v.  Pierson,  4  Term  E.  617. 

s  Etheridge  v.  Osborne,  12  Wend.  R.  529 ;  Hay  v.  Cumberland,  25  Barb.  R.  594. 
*  Dudley  v.  ToUicot,  3  T.  R.  584;  Noble  v.  King,  1  H.  B.  34. 
^  Pompet  V.  Kicroft,  1  Sannd.  R.  321  ;  s.  c.  1  Vent.  26-,  44.- 
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•words  gave  the  landlord  full  liberty  to  remove  the  pump  at  his  pleas- 
ure, yet  the  court  agreed  that  if  those  words  had  not  been  introduced, 
the  landlord  could  not  have  taken  it  away,  or  deprived  the  tenant  of 
the  use  of  it,  without  subjecting  himself  to  the  consequences  of  a  breach 
of  this  covenant.^  And  if  a  man  should  lease  premises  with  a  water- 
course on  them,  and  afterwards  stop  the  watercourse,  the  tenant  may 
consider  it  an  eviction,  or  maintain  an  action  for  damages  against  him ; 
or  if  he  covenants  for  the  quiet  enjoyment  of  a  certain  close,  and 
afterwards  sets  up  a  gate  across  a  lane  leading  to  the  close,  by  which 
the  lessee  is  obstructed  in  passing  to  it,  this  is  a  breach  of  the  cove- 
nant.2  It  was  said,  also,  to  be  immaterial  whether  the  gate  Avas 
erected  by  right  or  by  wrong ;  for  in  either  case,  being  an  obstruc- 
tion, it  should  not  have  been  erected  there.^  So  on  a  lease  of  a 
messuage  with  a  garden,  and  a  house  or  office  at  the  further  end 
thereof,  a  covenant  for  the  quiet  enjoyment  of  the  demised  premises 
was  held  to  be  broken,  by  the  building  of  a  mansion-house  on  part  of 
the  garden.* 

§  316.  It  has  been  held,  also,  that  if  the  tenant  is  deprived  of  the 
enjoyment  of  the  premises,  by  the  gross  moral  turpitude  of  the  land- 
lord, it  is  equivalent  to  an  eviction.  In  a  case  arising  in  the  city 
of  New  York,  the  facts  were,  that  the  landlord  let  out  a  portion  of 
the  premises  which  he  himself  occupied,  and  was  in  the  habit  of  in- 
troducing into  his  part  of  the  house  lewd  women,  for  the  purpose  of 
prostitution,  who  made  a  great  deal  of  indecent  noise  and  disturbance, 
so  as  to  disturb  the  rest  of  persons  sleeping  in  other  parts  of  the 
house,  occupied  by  the  tenant ;  that  such  practices  were  matters  of 
conversation  and  reproach  in  the  neighborhood,  and  were  calculated 
to  draw  odium  and  infamy  upon  the  house  as  a  place  of  iU-fame,  so 
that  it  was  no  longer  respectable  for  moral  or  decent  persons  to  dwell 
or  enter  therein ;  and  that  the  tenant  was  compelled,  by  the  repetition 
of  such  practices,  to  leave  the  premises,  and  did  for  that  cause  leave 
them ;  the  court  held  that,  under  these  circumstances,  the  tenant  was 
not  responsible  for  rent,  for  that  the  landlord's  immoral  conduct  in 


1  Rhodes  v.  Bullard,  7  East,  116. 

2  Salman  v.  Bi-adshaw,  Cro.  Jac.  304;  Ludwell  v.  Newman,  supra;  Andrews   v. 
Paradise,  8  Mod.  318  ;  Morris  v.  Eddington,  3  Taunt.  24. 

'  Andrews  v.  Paradise,  supra.  ' 

*  Kidder  v.  West,  3  Lev.  167.  , 
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this  case  amounted  to  an  eviction.^  But  if  a  tenant  by  a  lease  under 
seal,  abandons  the  premises,  and  resists  the  pajrment  of  rent  ■  subse- 
quently accruing,  on  the  ground  that  other  apartments  in  the  same 
building  adjoining,  or  below  his,  are  occupied  as  a  place  of  riot  and 
prostitution,  he  must  show  that  his  landlord  created  the  nuisance,  by 
leasing  such  apartments  for  that  purpose,  or  that  it  existed  by  his 
connivance  and  consent.^ 

§  317.  The  general'  i~ule  of  damages,  in  an  action  for  a  breach 
of  the  covenant  for  quiet  enjoyment  upon  an  eviction,  is,  that  the 
purchaser  recovers  the  consideration-money  paid  and  interest;  not 
the  enhanced  value  of  the  premises,  whether  such  value  has  been 
created  by  the  expenditure  of  money  in  improvements  thereon,  or  by 
any  other  more  general  cause.'  But  as  a  lessee  pays  no  purchase- 
money,  he  can  recover  none  back  upon  eviction ;  and,  in  respect  to 
any  improvements  he  may  have  made  upon  the  premises,  and  the 
money  expended  thereon,  he  stands  upon  the  same  general  footing 
with  a  purchaser.  The  rents  reserved  in  a  lease,  where  no  other 
consideration  is  paid,  are  regarded  as  a  just  equivalent  for  the  use 
of  the  demised  premises.  In  case  of  eviction  the  rent  ceases,  and 
the  lessee  is  relieved  from  a  burden  which  must  be  deemed  equal  to 
the  benefit  which  he  would  have  derived  from  the  continued  enjoy- 
ment of  the  property.  A  lessee  may,  however,  recover  against  his 
lessor  the  costs  incurred  by  the  former  in  defending  the  title,  together 
with  the  rents  which  he  may  have  paid  to  the  lessor  since  the  eviction, 
or  so  much  thereof  as  he  may  be  answerable  to  the  true  owner  for, 
during  a  period  not  exceeding  six  years  before  suit  brought.*  Where 
a  lessee  was  turned  out  of  possession  of  the  demised  premises,  by  the 
city  authorities  who  demohshed  the  building,  and  the  tenant  had  paid 
a  month's  rent  in  advance,  but  there  was  no  covenant  in  the  lease, 


1  Dyett  V.  Pendleton,  8  Cow.  R.  727. 

2  Gilhooley  u.  Washington,  4  Comst.  E.  217.  In  this  ease,  Bronson,  C.  J.,  says: 
"In  the  equitable  action,  for  use  and  occupation,  the  English  courts  hold  that  the 
tenant  is  not  answerable,  unless  he  has  had  the  beneficial  enjoyment  of  the  property, 
and  they  have  gone  a  great  way  in  protecting  the  tenant  against  disturbances  of  all 
kinds;  but  the  principle  of  these  cases  has  never  been  applied  to  an  action  of  cove- 
nant for  the  non-payment  of  rent,  which  does  not  depend  on  the  fact  of  occupation  or 
enjoyment." 

3  Kinney  v.  Watts,  U  Wend.  E.  38;  4  Dal,  E.  441 ;  2  Mass.  E.  432-453 ;  Ibid. 
523  ;  2  Wheat.  R.  62,  note  e. 

*  Kelly  V.  Dutch  Church  of  Schenectady,  2  Hill  (N.  Y.),  E.  105. 
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and  no  charge  of  fraud  or  misconduct  on  the  part  of  the  landlord ; 
the  tenant  was  allowed  to  recover  back  so  much  of  the  advance  rent, 
with  interest,  as  was  proportioned  to  the  part  of  the  month,  during 
which  the  plaintiff  was  deprived  of  the  use  and  occupation  of  the 
premises ;  not  on  the  ground  of  damages  for  an  eviction,  but  upon 
the  principle,  that  to  this  extent  there  had  been  a  failure  of  consider- 
ation, the  lease  having  been  given  and  taken,  in  the  mutual  expecta- 
tion, that  the  plaintiff  would  not  be  disturbed  in  the  enjoyment  of  the 
premises,  by  any  action  of  the  corporation  during  the  term.  And  it 
was  further  held  in  the  same  case,  that  if  no  rent  had  been  paid  in 
advance,  the  lessee  could  have  recovered  nothing,  his  habihty  to  pay 
rent  ceasing  from  the  time  of  the  eviction. ^ 


SECTION   II. 

THE  COVENANT  AGAINST  INCUMBRANCES. 

§  318.  Another  covenant  on  the  part  of  the  landlord,  important 
to  the  tenant,  is  for  indemnity  against  incumbrances ;  or  that  the 
tenant  shall  enjoy  the  premises  free  from  incumbrances  made,  or  to 
be  made,  by  the  landlord,  his  heirs,  or  assigns.  Without  this  cove- 
nant, a  tenant  may  be  turned  out  of  possession  in  the  middle  of  an 
advantageous  term,  by  some  prior  incumbrance  of  the  landlord,  un- 
known to  the  tenant,  and  have  no  redress  for  the  injury  done  to  him. 
This  obligation,  however,  only  arises  in  favor  of  a  tenant  for  years, 
for  if  the  estate  is  charged  with  an  incumbrance,  a  tenant  for  hfe 
is  entitled  to  no  such  indemnity  from  the  remainder-man ;  for  he  is 
bound  in  equity  to  keep  down  the  interest,  out  of  the  profits  of  the 
estate  ;  though  he  is  not  chargeable  with  the  incumbrance  itself,  nor 
bound  to  extinguish  it.^     And  if  he  neglects  to  discharge  the  taxes, 


1  Noyes  v.  Anderson,  1  Duer,  R.  343.  Upon  an  executory  contract  to  give  a  lease, 
and  a  failure  or  refusal  to  give  one,  the  rule  of  damages  is  the  same,  if  the  inability  or 
refusal  is  without  any  fault  or  fraud  on  the  part  of  the  party  promising  to  execute  it. 
But  where  the  refusal  to  give  a  lease,  results  from  the  fraudulent  conduct  of  the  de- 
fendant, consequent  special  damages,  on  proper  allegations  being  embodied  in  the 
complaint,  may  be  recovered.  Per  Bosworth,  J.  !For  which  the  learned  j  udge  cites, 
Baldwin  v.  Munn,  2  Wend.  K.  399 ;  Peters  v.  McKeon,  4  Denio,  546  ;  Eetner  v. 
Braugh,  11  Penn.  R.  127. 

2  Saville  v.  Saville,  2  Atk.  R.  463 ;  1  Ves.  Jr.  233. 
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or  other  ordinary  charges  upon  the  property,  a  temporary  receiver 
■will  be  appointed  to  lease  out  the  premises,  until  he  collects  rent 
enough  to  pay  off  such  charges.^  But  he  contributes  only  during 
the  time  he  enjoys  the  estate.^  If  the  incumbrancer  neglects  for 
years  to  collect  his  interest  from  the  'tenant  for  life,  he  may  coUect 
all  the  arrears  from  the  remainder-man.^  But  the  estate  of  the  ten- 
ant for  life  would  be  bound  to  indemnify  the  remainder-man  for  the 
arrearage  of  interest  accrued  in  his  lifetime  ;  since  the  tenant  for  hfe 
must  keep  do'wn  the  annual  interest,  even  though  it  should  exhaust 
the  rents  and  profits ;  and  the  who]e  estate  is  to  be  at  the  charge 
of  the  principal,  in  just  proportions.* 

§  319.  In  order  to  justify  legal  proceedings  on  this  covenant,  it  is 
not  necessary  that  the  tenant  be  actually  interrupted,  or  prevented 
from  enjoying  the  premises ;  the  chance  alone  of  his  being  disturbed, 
and  his  Uabihty  to  satisfy  claimants,  or,  in  other  words,  the  mere 
existence  of  an  outstanding  incumbrance,  which  may  defeat  the  estate, 
will  constitute  a  technical  breach  of  the  covenant,  although  the  incum- 
brance is  suffered  to  lie  dormant;  yet  nothing  more  than  nominal 
damages  can  be  recovered  before  an  actual  injury  has  been  sus- 
tained.^ To  an  action  on  a  covenant  (in  an  assignment  of  a  lease)  for 
enjoyment,  free  and  clear  of  all  arrearages  of  rent,  assigning  as  a 
breach  that  the  rent  was  in  arrear  and  unpaid,  it  is  sufficient  for  the 
defendant  to  plead  that  he  left  so  much  money  in  the  hands  of  the 
plaintiff  as  would  suffice  to  discharge  the  rent  then  in  arrear,  to  the 
lessor.^  But  if  a  lessee,  subject  to  a  condition  for  reentry  on  non- 
payment of  rent,  underlets  and  covenants  for  quiet  enjoyment  without 
the  interruption  of  himself,  or  of  any  other  occasioned  by  his  procure- 
ment or  consent,  his  default  in  paying  this  rent,  by  means  whereof  the 
under-lessee  is  evicted,  is  clearly  a  breach.'^ 


1  Cairns  v.  Chabert,  3  Edw.  Ch.  E.  312. 
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6  Griffith  V.  Harrison,  4  Mod.  249. 
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.  ^  820.  A  covenant  against  incumbrances,  if  broken  by  a  mortgage 
previously  given  by  the  grantor,  is  broken  at  the  time  the  deed  is  de- 
Hvered,!  and  the  party  need  not  be  actually  evicted.^  An  exception 
immediately  foUo-sving  sitch  a  covenant,  of  a  certain  mortgage  to  a 
specified  amount,  operates  as  a  qualification  of  tbe  covenant,  wbich  is 
broken  if  tlie  mortgage-  exceeds  that  amount.^  A  preexisting  right  to 
pass  over  the  land,  to  take  water  from  a  spring  in  it,  is  a  breach  of 
this  covenant ;  so  also  is  a  public  highway  over  the  land.*  And  evi- 
dence is  not  admissible  to  show  that  the  grantee  knew  of  the  existence 
of  the  easement.^  It  has  been  held,  also,  that  a  previous  sale  of  part 
of  the  land,  .by  articles  of  agreement,  is  an  incumbrance  on  the  legal 
estate.^  So  an  inchoate  right  of  dower  is  an  existing  incumbrance, 
and  not  a  mere  possibility  or  contingency.^  And  an  agreement  for  an 
undjrlease,  and  to  take  the  furniture  at  a  valuation,  may  be  con- 
sidered void,  if,  on  taking  possession,  the  rent  is  found  to  be  in 
arrear,  and  a  charge  on  the  goods. ^ 

§  321.  The  words  permitting  and  suffering  do  not  bear  the  same 
meaning  as  Jcnowing  of  and  being  privy  to  ;  the  meaning  of  the  former 
is,  that  the  party  shall  not  concur  in  any  act  oyer  which  he  has  a  con- 
trol, and  such  a  covenant  extends  only  to  such  permissive  acts  of  the 
lessor,  as  had  through  that  permission  an  operative  effect  in  charging 
the  estate.^  We  may  observe,  also,  that  if  a  covenant  against  incum- 
brances has  been  broken  before  an  assignment  by  the  lessee,  which 
have  not  been  removed,  the  covenant  will  pass  to  the  assignee,  so  as 
to  entitle  him  to  any  damages  he  may  sustain  after  the  assignment ; 
for  this  is  not  a  mere  assignment  of  a  chose  in  action,  but  there  is  a 


!■  Bean  v.  Mayo,  5  Greenl.  R.  94  ;  IngersoU  v.  Jackson,  9  Mass.  E.  495 ;  Stewart  v. 
Drake,  4  Halst.  R.  141 ;  Funk  v.  Voneida,  11  S.  &  R.  109;  Davis  v.  Lyman,  6  Conn. 
K.  249  ;  Stannard  v.  Eldridge,  19  Johns.  R.  254 ;  Wyman  v.  Ballard,  12  Mass.  R.  304  ; 
Hall  V.  Dean,  13  Johns.  105. 

2  Chapman  i,.  Holmes,  5  Halst.  R.  28 ;  Garrison  v.  Sandford,  7  Ibid.  260  ;  Lott  v. 
Thomas,  1  Penn.  R.  407 ;  Tufts  v.  Adams,  8  Pick.  R.  547. 

3  Potter  V.  Taylor,  6  Verm.  R.  676. 

*  Harlow  v.  Thomas,  15  Pick.  68;  Mitchell  v.  Warner,  5  Conn.  497. 

5  liellogg  V.  IngersoU,  2  Mass.  97  ;  Hubbard  v.  Norton,  10  Conn.  431 ;  Pritehard  v. 
Atkinson,  3  N.  Hamp.  335.  This  seems  to  have  been  doubted  in  a  New  York  case, 
Whitbeck  v.  Cook,  15  Johns.  R.  483. 

"  Seitzinger  v.  "Weaver,  1  Eawle,  R.  382. 

'  Porter  v.  Noyes,  2  Greenl.  22. 

s  Partridge  v.  Townley,  3  B.  &  P.  172. 

"  Hobson  V.  Middleton,  6  Barn.  &  Cress.  295. 
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continuing  breach,  and  tlie  ground  of  damages  has  been  enlarged  since 
that  time.^ 

§  322.  The  rule  of  damages,  upon  the  breach  of  a  covenant  against 
incumbrances,  is  said  to  be  the  amount  which  the  phaintiff  has  lawfully 
paid,  to  discharge  the  mcumbrance;  but  if  he  has  not  paid  off  the 
incumbrance,  he  is  still  entitled  to  nominal  damages,  because  an 
outstanding  incumbrance  is  a  technical  breach  of  the  covenant, 
although  it  does  him  no  harm  until  he  is  evicted  under  it,  or  until  he 
pays  it,  which  he  may  do  without  waiting  to  be  evicted.^ 


SECTION  III. 

FOR   FURTHER   ASSURANCE. 

§  323.  A  third  covenant,  on  the  part  of  the  landlord,  sometimes 
inserted  in  a  lease,  is  the  covenant  for  further  assurance,  by  which 
the  lessor  contracts  that  he  will,  at  any  time,  perform  and  execute 
such  further  reasonable  acts,  writings,  and  conveyances  of  the  prem- 
ises, as  the  lessee's  counsel  may  legally  advise  to  be  necessary,  for 
completing  the  transfer  of  such  an  interest,  or  term,  as  the  parties 
have  contracted  for.  This  covenant  is  not  usually  introduced,  because 
the  covenant  for  quiet  enjoyment  necessarily  implies  that  the  lease  is 
perfect,  as  a  good  and  valid  demise ;  and  granting  an  imperfect,  and 
therefore  a  bad  lease,  would  be  a  breach  of  the  latter  covenant.  It  is 
always,  however,  inserted  in  conveyances  of  freehold  property,  and 
sometimes  in  assignments  of  leasehold  premises.  It  is  a  covenant  run- 
ning with  the  land,  of  which  an  under-tenant  may  avail  himself,  as 
well  as  the  original  lessee  ;  ^  and  may  be  important  to  both,  inasmuch 


1  Sprague  v.  Baker,  17  Mass.  E.  586. 

2  Dimick  v.  Lockwood,  10  Wend.  R.  142  ;  Delavergne  v.  Norris,  7  Johns.  R.  358; 
16  Ibid.  254;  Prescott  v.  Truman,  4  Mass.  E.  627;  Hall  v.  Dean,  13  Johns.  R.  105  ; 
Garfield  v.  Williams,  2  Verm.  E.  327  ;  Garrison  u.  Sandford,  7  Halst.  R.  261.  In  an 
action  on  the  covenant  of  seizin,  for  the  purpose  of  ascertaining  the  measure  of  dam- 
ages, the  true  consideration,  and  the  fact  that  only  part  of  it  has  been  paid,  may  be 
shown  by  parol,  although  the  deed  expresses  a  different  consideration,  and  acknowledges 
that  the  whole  of  it  has  been  paid ;  and  there  is  no  occasion,  in  such  a  case,  to  resort 
to  a  court  of  equity  for  relief.    Bingham  v.  Weiderwax,  1  Comst.  509. 

2  Middlemore  v.  Goodale,  Cro.  Car.  503. 
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as  it  relates  to  the  title  of  the  lessor,  and  also  to  the  instrument  of 
conveyance  ;  operating  as  well  to  secure  the  performance  of  all  acts 
for  supplying  defects  in  the  former,  as  to  remove  aU  objections  to  the 
sufficiency  and  security  of  the  latter. 

§  324.  If  there  be  a  defect  in  the  title,  the  lessor  will  be  decreed, 
under  this  covenant,  to  convey  to  the  lessee  such  a  title  as  he  may 
afterwards  obtain ;  even  although  he  acquired  it  by  purchase,  for  a 
valuable  consideration. ^  And  the  lessee  may  require  the  removal  of 
a  judgment,  or  other  incumbrance  ;  ^  but  a  mortgagor  is  not  bound  to 
release  his  equity  of  redemption. ^  Where  a  party  covenanted  that  he 
had  not  done,  nor  permitted,  nor  suffered  to  be  done,  any  act  whereby 
the  estate  was  incumbered,  it  was  held  that  his  assent  to  an  act,  which 
he  could  not  have  prevented,  was  no  breach  of  the  covenant.*  And 
where  a  defendant,  by  an  agreement  of  present  demise,  let  premises 
to  the  plaintiff,  which  the  parties  in  possession  refused  to  quit,  the 
defendant  was  held  bound  to  put  the  defendant  in  possession,  as  a 
contract  to  do  so  was  implied  ;  and  that  the  jDlaintiff  might  maintain 
an  action  for  the  breach  of  such  a  contract,  and  was  not  obliged  to 
resort  to  an  action  of  ejectment  against  the  wrongful  occupant.^  A 
lease  and  entry  by  the  lessee  is  not  a  disseisin  in  fact,  unless  the  entry 
be  forcible,  or  with  a  manifest  intention  to  disseize.  A  disseisin,  being 
the  wrongful  act  of  a  stranger,  it  is  no  breach  of  vahdity  of  title  that 
the  person,  under  whom  the  vendor  derives  title,  had  leased  part  of 
the  premises  sold  to  one  who  had  afterwards  entered  on  the  premises 
demised.^ 

§  325.  The  term  reasonable  act,  generally  made  use  of  in  this 
covenant,  means  such  an  act  as  the  law  requires ;  but  if  it  be  un- 
necessary, it  is  not  a  reasonable  act,  nor  one  which  would  be  required 
by  law.  Therefore,  a  refusal  to  do  something,  which,  if  executed, 
would  be  useless  and  nugatory,  will  not  constitute  a  breach  of  this 


1  Middlcbury  College  v.  Cheney,  1  Verm.  R.  336 ;  Taylor  v.  Debar,  1  Ch.  Gas.  274 ; 
2  Ibid.  212  ;  Soabonrne  v.  Powell,  2  Vcrn.  11 ;  2  P.  Wms.  630. 
^  King  V.  Jones,  5  Taunt.  R.  427. 
3  Atkins  V.  TJton,  1  Ld.  Ray.  36. 

*  Hobson  V.  Middleton,  9  D.  &  R.  249 ;   6  B.  &  C.  295. 
^  Coe  V,  Clay,  3  Moore  &  Pa.  57  ;  5  Bing.  R.  440. 

*  Jerritt  v.  Weare,  3  Price,  575  ;  2  D.  &  R.  38. 
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covenant.^  The  covenant,  to  make  such  assurance  as  the  lessee's 
counsel  shall  advise,  requires  that  the  counsel  shall  give  his  advice, 
and  that  the  covenantor  shall  be  notified  thereof.  It  also  requires 
that  the  covenantee  procure  the  instrument  to  be  drawn  and  ten- 
dered to  the  covenantor  for  execution.^ 

§  326.  According  to  the  English  cases,  if  a  covenantor  can  read 
the  deed,  he  is  bound  to  execute  and  dehver  it  immediately  upon  its 
being  tendered  to  him  for  execution ;  and  he  wiU.  not  be  allowed  time 
to  obtain  the  opinion  of  counsel ;  although  he  may  not  be  acquamted 
with  the  legal  sense  and  operation  of  the  words,  and  whether  they 
agree  with  his  covenant  or  not.  But  if  it  is  written  in  a  language  he 
does  not  understand,  he  may  refuse  to  dehver  it,  until  he  can  pro- 
cure some  one  to  explain  it  to  him.^  The  same  rigidity,  however, 
does  not  appear  to  exist  in  our  law,  for  in  an  action  upon  a  covenant 
for  further  assurance,  "  as  by  the  plaintiff  or  his  counsel,  should  be 
reasonably  devised,  advised,  or  required,"  the  breach  assigned  was, 
that  the  plaintiff  had  requested  defendant  to  make  a  lawful  and 
reasonable  assurance  to  the  plamtiff,  of  the  right  of  dower  of  defend- 
ant to  make  a  lawful  and  reasonable  assurance  to  the  plaintiff,  of  the 
right  of  dower  of  defendant's  wife,  yet  the  said  defendant  had  not 
made  such  assurance,  &c.  ;  on  demurrer,  the  breach  was  holden  bad. 
For  the  plaintiff,  or  his  counsel,  were  to  devise  the  further  assurance  ; 
and,  after  having  done  so,  the  plaintiff  was  bound  to  give  notice 
thereof  to  the  defendant,  allowing  him  a  reasonable  time  to  consider 
of  it ;  and  such  facts  ought  to  be  averred.* 


SECTION  IV. 

THE   COVENANT   TO   REPAIR. 

§  327.   The  landlord  sometimes  covenants  to  repair ;  and  for  his 
own  sake  will  generally  prevent  the  premises  from  running  to  decay  ; 


1  "Warn  v.  Bickford,  9  Price,  E.  43. 

2  Cro.  Eliz.  9,  298;  2  Ley.  95;  1  Mod.  104. 

3  Manser's  Case,  2  Eep.  3,  a ;  3  Dy.  337,  b  ;  1  Eol.  Abr.  441 ;  2  Cro.  Car.  299. 
'  Miller  v.  Parsons,  9  Johns.  E.  336  ;  Switzer  v.  Hummel,  3  S.  &  E.  228. 
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but  unless  he  binds  himself  by  an  express  agreement  to  that  eifect, 
the  tenant,  whether  for  life,  for  years,  or  at  wiU,  cannot  compel  him 
to  repair.  The  common  law  has  always  thrown  the  burden  of  repairs, 
as  much  as  possible,  on  the  tenant.  Enjoying  the  benefits,  he  should 
bear  the  inconveniences  ;  and  it  would  be  unjust  that  the  expense  of 
accumulated  dilapidation,  should,  at  the  end  of  the  tenancy,  fall  upon 
the  landlord,  when  a  small  outlay  on  the  part  of  the  tenant  in  the 
first  instance,  would  have  prevented  any  such  expense  becoming 
necessary. 

§  328.  In  conformity  to  this  principle,  it  was  laid  down  by  Chief 
Justice  Savage,  that  "  it  is  not  in  the  power  of  a  tenant  to  make 
repairs  at  the  expense  of  his  landlord,  unless  there  be  a  special  agree- 
ment between  them  authorizing  him  to  do  this.  The  tenant  takes 
the  premises  for  better  or  for  worse,  and  cannot  involve  the  landlord 
in  expense  for  repairs  without  his  consent."  ^  As  in  a  case  where 
there  was  a  lease  of  a  house,  with  the  use  of  a  pump  standing  on  the 
lessor's  premises,  it  was  held  the  tenant  had  no  remedy  against  the 
landlord  for  sufiering  the  pump  to  be  out  of  repair;  unless  he  had 
agreed  to  keep  it  in  repair.^  So  where  a  tenant,  under  a  covenant 
to  repair,  pulled  down  a  party-wall  (being  in  a  ruinous  condition), 
and  rebuilt  it  at  the  joint  expense  of  himself  and  the  occupant  of  the 
adjoining  house,  to  whom  he  had  given  notice  in  the  landlord's  name, 
but  without  his  authority,  he  could  not  maintain  an  action  against  his 
landlord  for  a  moiety  of  the  expense  of  rebuilding  such  party-wall." 

§  329.  And  if  the  premises  have  become  uninliabitable  by  fire, 
and  the  landlord  havmg  insured  them,  has  recovered  the  insurance 
money,  the  tenant  cannot  compel  him,  either  at  law  or  equity,  to 
expend  the  money  so  recovered,  in  rebuilding,  unless  he  has  expressly 
engaged  to  do  so.*  Nor  will  a  court  of  equity,  under  such  circum- 
stances, prevent  the  landlord  from  even  suing  for  the  rent,  until  he 
shall  have  rebuilt  the  premises  ;  ^  for  the  tenant  —  unless  there  is  an 


1  Mumford  v.  Brown,  6  Cow.  E.  475 ;  Howard  v.  Doolittle,  3  Ducr,  R.  464. 

2  Pomfret  V.  Ricroft,  1  Saund.  R.  320;   7  East,  R.  116;   Surplice  v.  Falmouth, 
7  M.  &  G.  576 ;  Gott  v.  Gandy,  2  E.  &  B.  845. 

3  Pizey  V.  Rogers,  1  Ry.  &  Mor.  357. 

'  Pindar  v.  Rutter,  1  Term  R.  312 ;  Carter  v.  Rockett,  8  Paige,  437. 
"  Leeds  u.  Cheetham,  1  Simon,  E.  146;  Belfour  v.  Wesden,  1  Term  R.  314;  18 
Ves.  R.  115. 
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express  agreement  to  the  contrary,  or  the  landlord  is  under  a  cove- 
nant to  repair  —  is  obliged  to  continue  the  payment  of  rent  during 
the  whole  term,  although  the  premises  are  mitenantable,  or  even 
burnt  down  in  the  mean  time. 

§  330.  A  diiFerent  rule  seems  to  prevail  in  Louisiana,  where  it  has 
been  held,  that  a  lessor  is  bound  to  keep  the  premises  in  a  condition 
fit  for  the  purposes  for  which  they  were  leased.  If  he  fails  to  make 
the  necessary  repairs  during  the  lease,  the  tenant  may  make  them 
himself,  and  deduct  the  amount  from  the  rent.  The  lessor  is  there 
also  bound  to  indenmify  the  lessee  for  all  damage  sustained  by  the 
latter  in  consequence  of  the  vices  and  defects  of  the  thing  leased, 
though  the  lessor  knew  nothing  of  their  existence,  at  the  time  of  the 
lease,  and  even  where  they  have  arisen  since.  But  where,  after 
the  commencement  of  a  lease,  the  house  becomes  so  much  injured 
as  to  be  incapable  of  being  rendered  fit  for  the  purposes  for  which 
it  was  leased,  otherwise  than  by  rebuilding  it,  and  the  lessor  offers  to 
dissolve  the  lease,  which  the  lessee  refuses,  and  continues  to  occupy 
the  buHding ;  it  was  there  held,  that  the  lessor  will  not  be  respon- 
sible for  any  damage  subsequently  sustained  by  the  lessee  in  conse- 
quence of  the  condition  of  the  building,  and  that  the  latter  wiU  not  be 
entitled  to  claim  any  diminution  of  the  rent  for  the  period  he  con- 
tinued to  occupy  the  premises  •  after  the  offer  of  the  lessor  to  annul 
the  lease. 1 

§  831.  No  impfied  covenant  1»  rebuild,  or  repair  damages  on  the 
part  of  the  landlord,  arises  at  common  law,  from  the  exception  of 
casualties  by  fire  and  tempest,  in  the  lessee's  covenant  to  repair. 
As  in  a  case  where  an  action  was  brought  for  half  a  year's  rent ;  the 
defendant  pleaded  that  he  covenanted  to  repair,  casualties  hy  fire 
and  tempest  excepted;  that  a  violent  tempest  arose,  and  threw  down 
a  stack  of  chimneys  belonging  to  the  house,  and  damaged  the  house 
so  much,  that  it  would  have  become  uninhabitable,  if  he  had  not 
repaired  it,  and  that  he  laid  out  ,£30,  which  he  was  ready  to  set  off 
against  the  rent  claimed.  The  court  held,  that  the  landlord  was 
under  no  obligation  to  repair  damages  occasioned  by  fire  or  tempest, 
and  that  the  exception  was  introduced  into  the  lessee's  covenant  for 


1  Perrett  v.  Dupre,  3  Robinson,  E.  52. 
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Ms  benefit,  and  to  exempt  him  from  particular  repairs.^  If  the 
landlord  has  expressly  agreed  with  his  lessee  that  he  will,  in  case  the 
'premises  shall  be  burned,  rebuild  and  place  them  in  the  same  condi- 
tion they  were  in  before  the  fire,  he  is  only  bound  to  restore  the 
premises  to  the  same  state  in  which  they  were  lefore  he  let  them,  and 
is  not  bound  to  rebuild  any  such  additions  as  the  tenant  may  have 
made  hinjself.  And  the  tenant  is  bound  to  continue  the  payment  of 
rent  while  the  premises  are  rebuilding,  provided  there  is  no  unneces- 
sary or  unreasonable  delay  on  the  part  of  the  landlord  to  rebuild, 
after  he  had  been  notified  of  the  destruction  of  the  premises.^  As 
this  is  a  covenant  running  with  the  land,  it  is  one  of  which  an 
assignee  or  under-tenant  may  have  the  benefit.^ 


SECTION   V. 

THE  COVENANT  TO  RENEW  THE  LEASE. 

§  332.  Another  covenant,  sometimes  inserted  in  the  lease,  on  the 
part  of  the  landlord,  adding  much  to  the  stability  of  a  lessee's  inter- 
est, and  affording  an  inducement  to  permanent  improvement,  is,  that 
he  will  rejieiv  the  lease  at  the  expiration  of  the  term,  for  the  same, 
or  some  other  period  mentioned.  Under  this  covenant  the  lessor  is 
bound  to  make  another  lease,  either  to  the  lessee  or  his  assignee ; 
and  if  the  terms  of  such  covenant  are  express  and  unequivocal,  the 
performance  of  it  wUl  be  duly  enforced  by  a  court  of  equity.*  If  the 
covenant  be,  to  renew,  at  the  request  of  the  lessee  (without  naming 
his  executors)  within  the  term,  and  the  lessee  die ;  the  executors 
are  entitled  to  the  renewal,  if  they  apply  within  the  term.^     A  cove- 


1  'Vfeigal  V.  Waters,  6  Term  R.  488.  A  lessor  is  not  liable  to  repair  under  a  cove- 
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'  Eutgers  v.  Hunter,  6  Johns.  Ch.  R.  215;  Pritchard  v.  Ovey,  1  Jac.  &  Walk.  404; 
Eees  V.  Ld.  Dacre,  cited  9  Ves.  E.  332 ;  2  Br.  Ch.  Ca.  636 ;  Iggulden  u.  May,  9  Ves. 
325  ;  Furnival  v.  Crew,  3  Atk.  E.  83 ;  7  East,  E.  237  ;  2  N.  E.  449. 

'  Hyde  v.  Skinner,  2  P.  Wms.  196;  1  Plowd.  286.  With  some  corporations,  as, 
for  instance.  Trinity  Church  in  New  York,  and  even  with  private  individuals,  it  is 
usual  to  grant  a  new  lease  to  the  tenant  in  possession,  at  the  end  of  the  term ;  from 
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nant  that  the  lessee  shall  leave  the  refusal  of  the  premises,  at  the 
expiration  of  the  lease,  for  a  specified  term  is  a  covenant  to  renew  the 
lease,  at  the  same  rent  for  such  term.  It  is  violated  by  the  lessor, 
if  he  refuses  to  give  a  new  lease  except  at  an  increased  rent,  and 
the  acceptance  by  the  lessee  of  a  new  lease,  at  the  increased  rent 
after  such  violation,  he  at  the  same  time  protesting  against  the  right 
to  exact  the  increased  rent,  and  claiming  to  reserve  his  right  of 
action  for  the  breach  of  the  covenani;.  And  the  lessee  in  such  a  case 
is  not  obliged  to  wait,  until  the  actual  termination  of  the  lease  before 
he  makes  his  election  to  have  the  lease  renewed  ;  for  the  lessor  is 
bound  to  renew  when  the  lessee  makes  his  election,  and  demands  the 
renewal.^  This  is  also  a  covenant  running  with  the  land,  and  a 
purchaser  of  the  estate  will  be  bound  by  it.^ 


*) 


§  333.  A  covenant  to  let  the  premises  to  the  lessee  at  the  expu-a- 
tion  of  the  term,  without  mentioning  any  price  for  which  they  are  to 
be  let ;  or  to  renew  the  lease  upon  such  terms  as  may  be  agreed  on, 
in  neither  case  amounts  to  a  covenant  for  renewal,  but  is  altogether 
void,  for  uncertainty.  Nor  will  a  general  covenant  for  reneival,  be 
construed  to  imply  a  perpetual  renewal,  unless  the  words  are  expressly 
to  that  effect ;  the  most  a  lessor  is  bound  to  give  on  such  a  covenant 
is,  a  renewal  for  one  term  only.^     Covenants  for  continued  renewals 


which  fact,  many  tenants  claim  a  right  of  renewal.  But,  independent  of  some  positive 
local  custom,  —  of  which  none  such  exists  that  the  writer  is  aware  of,  —  it  is  a  demand 
that  cannot  be  enforced  at  law ;  nor  hare  applications  to  equity  for  the  purpose  been 
attended  with  greater  success.  The  so-called  tenant-right  of  renewal  confers  no  positive 
interest,  either  vested  or  contingent ;  and  is  a  mere  naked  possibility,  depending  solely 
on  the  caprice  of  the  lessor.  A  right  of  renewal  must  be  the  result  of  express  compact ; 
and  to  secure  it  is  the  object  of  the  covenant  we  are  now  discussing. 

1  Tracy  v.  Albany  Exch.  Co.  3  Selden,  E.  472. 

'  Piggot  V.  Mason,  7  Paige,  R.  412 ;  Richardson  o.  Sydenham,  2  Ver.  447 ;  2  Ves. 
E.  498 ;  4  Kent,  Com.  109,  3d  Ed.  The  good-will  of  a  lease,  which  means,  a  reason- 
able expectation  of  its  renewal  by  the  landlord,  is  an  interest  of  value,  which  as  such, 
courts  of  equity  will  protect.  Hence  a  transfer  of  the  good-will,  when  embraced  in  an 
assignment  of  the  lease  for  value,  is  an  essential  part  of  the  agreement  of  the  parties, 
and  as  a  valid  contract  necessarily  implies  that  no  act  shall  be  done  by  the  lessee,  to 
deprive  his  assignee  of  the  benefit  which  the  transfer  was  meant  to  secure  to  him.  And 
if  a  lessee  after  such  a  transfer  and  before  the  expiration  of  the  term  covered  by  the 
lease,  secretly  obtains  from  the  landlord,  a  renewal  of  the  lease  to  himself,  he"  vio- 
lates, if  not  the  letter,  the  intent  and  spirit  of  his  contract.  Such  an  act,is  a  breach 
of  good  faith,  involving  a  sacrifice  of  interests,  he  was  bound  to  protect,  and  a  court  of 
equity  will  not  suffer  him  to  hold  any  advantage  so  obtained,  but  will  compel  him  to 
assign  it.     Bennett  v.  Vansyckel,  4  Duer,  R.  462. 

8  Whitlock  V.  Duffield,  1  Hoffman,  Ch.  E.  110;  Abeel  v.  Eadcliff,  13  Johns.  E. 
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are  not  favored,  since  they  tend  to  create  a  perpetuity ;  but  where 
they  are  definite  and  reasonable,  the  law  sustains  them.  A  covenant 
to  renew  a  lease  "  under  the  same  covenants  contained  in  the  original 
lease,"  is  satisfied  by  a  renewal  of  the  lease  for  another  term,  omit- 
ting the  covenant  to  renew.-'  For,  if  the  continued  grant  of  succes- 
sive leases,  and  not  a  single  renewal  only,  had  been  intended,  words 
would  naturally  have  been  made  use  of,  indicating  such  an  intention. 
A  different  construction  would  virtually  lead  to  a  grant  in  perpetuity, 
and  where  no  consideration  appears  for  a  grant  of  so  extensive  a 
nature,  such  cannot  be  a  reasonable  construction.  Under  certain 
circumstances,  a  grant  of  this  character  may  not  be  unreasonable ; 
but  in  every  case  the  intention  must  be  expressed  without  ambiguity. 
It  is  said  to  be  even  better,  for  avoiding  fraud,  to  suffer  a  party 
to  escape  out  of  a  contract,  which  he  may  have  intended  to  make, 
than  to  enforce  it  upon  a  conjecture  that  such  was  the  intent  of  the 
parties.^ 

§  334.  Upon  a  covenant  to  renew,  in  general  terms,  not  specifying 
the  particular  period  for  which  the  renewal  is  to  be  made,  as  to  grant 
such  further  lease  as  the  lessee,  his  executors,  &c.,  shaU  desire ;  a 
lease  for  fifty  years,  or  any  other  excessive  term,  will  not  be  granted, 
but  the  covenant  will  receive  a  reasonable  construction,  and  the  usual 
term  of  twenty-one  years  will  be  directed.^  It  has  also  been  decided, 
in  a  recent  Enghsh  case,  that  a  covenant  from  time  to  time,  to  renew 
and  perfect  such  other  further  assurance  as  the  lessee  should  require, 
at  such  rents  and  under  such  covenants  as  were  contained  in  said  in- 
denture of  lease,  at  the  charge  of  the  lessee,  was  to  be  construed  as 
a  covenant  for  further  assurance,  and  not  for  perpetual  renewal.* 

297 ;  Rutgers  v.  Hunter,  6  Johns.  Ch.  E.  215 ;  Moore  v.  Foley,  6  Ves.  E.  237 ;  2  Ves 
Jr.  443 ;  2  Vern.  E.  447  ;  9  Ves.  334. 

1  Carr  v.  Ellison,  20  Wend.  E.  178 ;  Richardson  v.  Sydenham,  2  Vcrn.  R.  447 ; 
Tritton  v.  IToote,  2  Bro.  C.  C.  636 ;  Tracy  v.  Albany  Exch.  Co.  3  Seld.  E.  474. 

^  Iggulden  V.  May,  supra;  Willan  v.  Willan,  16  Ves.  E.  84 ;  3  Ibid.  298 ;  13  Ibid. 
549 ;  Harnett  v.  Yielding,  2  Sch.  &  Lef.  558. 

8  Hyde  o.  Skinner,  2  P.  Wms.  196  ;  Bridges  h.  Hitchcock,  1  Bro.  T.  C.  522.  A 
lease  of  agricultural  lands  in  New  York,  for  twelve  years,  with  a  covenant  of  renewal 
for  twelve  years  longer,  if  the  lessor  should  live,  and  a  farther  covenant  to  continue  the 
renewals  every  twelve  years  so  long  as  the  lessor  shall  live,  is  good  for  the  first  twelve 
years,  but  the  covenants  for  renewal  are  void,  as  being  in  contravention  of  the  fourteenth 
section  of  the  first  article  of  the  constitution  of  that  State.  The  covenant  for  renewal 
being  an  independent  covenant,  may  fall  without  impairing  the  grant  for  the  first  twelve 
years.     Mason,  J.,  in  Hart  v.  Hart,  22  Barb.  E.  606. 

*  Brown  v.  Tighe,  8  Bli.  272 ;  N.  s.  2  CI.  &  Fin.  396.     This  covenant  may  be  quali- 
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§  335.  Where,  in  a  building  lease  for  twenty-one  years,  at  a  cer- 
tain annual  rent,  it  was  covenanted  that,  at  the  expiration  of  the 
term,  the  buildings  to  be  erected,  and  the  improvements  to  be  made 
by  the  lessee,  should  be  valued  in  the  manner  specified  in  the  lease ; 
and  if  the  lessor  should  not  abide  by  and  pay  the  amount  of  such 
valuation,  he  should  renew  the  lease  or  redemise  the  lot,  at  such  rents 
and  upon  such  terms  as  might  be  agreed  upon  between  the  parties ; 
at  the  end  of  the  term,  the  lessee  refused  to  accept  a  redemise  of  the 
lot  upon  any  terms,  and  insisted  upon  being  paid  for  his  buildings  and 
improvements,  according  to  the  valuation  thereof  made  pursuant  to 
the  covenant  in  the  lease ;  and  the  lessor  tendered  a  renewal  of  the 
lease,  for  the  same  term  and  for  the  same  rent,  without  any  covenants 
as  to  buildings,  or  paying  for  buildings  or  improvements  ;  Chancellor 
Kent  held  that  the  lessee  was  bound  to  accept  the  renewal  of  the 
former  lease  so  tendered,  or  give  up  all  claim  to  be  paid  for  the  build- 
ings or  improvements.^     If  a  tenant  claims  a  right  of  renewal  by 


fied  by  yarious  other  conditions.  As  where  a  lease  for  ten  years,  contained  a  covenant 
of  renewal  for  ten  years  longer,  if  the  parties  could  agree  on  the  rent,  and  the  lessor 
covenanted,  in  case  they  did  not  so  agree,  to  pay  for  improvements  which  the  lessee 
should  place  upon  the  pi-emises ;  and  the  lessee  covenanted  in  the  like  case  that  at  the 
end  of  the  term,  upon  the  lessor's  paying  for  the  improvements  as  aforesaid,  he  would 
peaceably  surrender  the  possession  of  the  premises  to  the  Icssot  and  his  assigns ;  it . 
was  held  in  this  case,  that  the  lessor's  right  to  demand  possession  at  the  expiration 
of  the  term  was  not  qualified  by  the  obligation  to  pay  for  the  improvements,  and 
therefore  that  the  assignee  (there  being  no  renewal  of  the  lease)  could  recovej  posses- 
sion, although  the  improvements  were  not  paid  for.  The  words,  upon  the  lessee's 
paying,  &c.,  did  not  constitute  a  condition  precedent,  to  the  lessor's  right  to  have  pos- 
session, after  the  lease  had  expired.     Tallman  v.  Coffin,  4  Comst.  134. 

1  Rutgers  v.  Hunter,  6  Johns.  Ch.  E.  215.  In  New  Yoi'k,  a  covenant  to  pay  for 
improvements  made  by  the  lessee,  during  the  continuance  of  his  terra,  is  of  frequent 
occurrence.  The  lessor  of  premises  covenanted,  that  if  the  lessee  should  erect  a  two- 
story  dwelling-house,  corresponding  in  elevation  with  a  house  already  built  on  a  part 
of  the  demised  premises,  he  would,  at  the  termination  of  the  lease,  pay  for  the  building 
so  erected,  at  a  valuation  to  be  made  by  appraisers.  The  tenant  erected  a  building, 
which  did  not  correspond  in  height  with  the  house  referred  to,  and  was  not  finished  as 
a  dwelling-house,  although  it  was  capable  of  being  turned  into  one  with  little  expense ; 
but  the  lessor  made  no  objection,  although  he  had  full  knowledge  of  the  character  of 
the  building,  and-  did  not  intimate  that  any  question  would  be  raised  as  to  the  lessee's 
right  to  be  paid  for  the  building  as  it  stood.  It  was  held  that  the  lessor,  as  well  by  his 
silence,  when  he  ought  to  have  spoken,  as  by  his  subsequent  conduct,  had  designedly 
misled  the  lessee  in  respect  to  the  lessor's  acceptance  of  the  building,  and  had  thereby 
waived  all  objections  which  he  might  have  made,  on  account  of  its  variance  from  the 
terms  of  the  lease.  Pike  v.  Butler  et  al.  4  Barb.  E.  650.  When,  simultaneously  with 
the  execution  of  a  lease  for  a  term  of  years,  an  agreement  is  made,  whereby  the  land- 
lord stipulates  that,  at  the  end  of  the  term,  he  will  renew  the  lease  or  pay  for  the 
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force  of  a  long-continued  custom  to  renew,  independent  of  any  cove- 
nant to  that  eifect,  the  mere  fact  of  his  having  expended  money  in 
improving  the  estate,  -ffill  not  give  him  a  right  to  demand  such  re 
newal  in  a  court  of  equity.  There  must  be  some  covenant  or  agree- 
ment, or  at  least  some  arrangement  with  the  tenant,  equivalent  to  an 
agreement  relative  to  the  improvements,  by  which  the  landlord  has 
encouraged  him  to  proceed.  Equity  wiU  then  consider  such  arrange- 
ment as  an  implied  agreement  that  the  tenant  shall  have  the  benefit 
of  his  expenditure,  and  interfere  to  prevent  the  landlord  from  putting 
an  end  to  the  tenancy.^ 

§  336.  In  the  case  of  church  leases,  and  leases  from  the  trustees 
of  a  charity,  where  the  lessors  are  in  the  practice  of  giving  new 
leases  to  their  tenants  from  time  to  time,  upon  the  payment  of  a 
renewal  fine,  or  a  reasonable  addition  to  the  rent,  the  tenant,  in 
regard  to  third  persons,  has  been  held  to  possess  a  vendible  interest 
in  such  imperfect  right  of  renewal,  which  a  court  of  equity  wiU  re- 
cognize and  protect,  although  such  renewal  depends  upon  the  mere 
volition  of  the  lessors.  And  if  a  person,  who  has  a  particular  or 
special  interest  in  such  a  lease,  obtains  a  renewal  of  it  in  consequence 
of  his  being  in  possession  as  tenant,  or  from  his  having  such  special 
interest,  the  renewal  lease  is  in  equity  considered  as  a  mere  continu- 
ance of  the  original  lease,  for  the  protection  of  the  rights  of  all  parties 
who  had  any  legal  or  equitable  interests  in  the  old  lease.  Accord- 
ingly where  a  complainant,  as  the  lessee  of  premises,  part  of  which 
had  been  let  by  him  to  an  under-tenant,  contracted  with  the  defend- 
ants to  sell  his  interest  in  the  premises  to  them,  for  the  purpose  of 
enabling  them  to  obtain  a  renewal,  without  prejudice  to  the  rights 
of  the  sub-lessee,  and  the  defendants,  in  consequence  of  such  agree- 
ment, obtained  a  new  lease  of  the  premises  in  their  own  names,  and 
then  evicted  the  sub-lessee,  by  which  the  complainant  was  compelled 
to  make  good  the  loss  or  damage  sustained  by  him  ;  it  was  held  that 
the  complainant  was  entitled  to  a  specific  performance  of  the  agree- 
ment, and  to  be  indemnified  against  the  claim  of  the  sub-lessee  ;  and 
that  he  had  a  lien  for  the  unpaid  purchase-money  upon  the  legal 


buildings  erected  by  the  tenant,  and,  at  the  end  of  the  term,  he  tenders  a  renewal, 
which  the  tenant  refuses  to  accept,  the  landlord  is  entitled  to  recoyer  possession  without 
paying  for  the  buildings.    Pearce  et  al.  u.  Colden  et  al.  8  Barb.  K.  522. 
1  Pilling  V.  Armitage,  12  Ves.  B.  78;  2  Bro.  Ch.  Cas.  140;  1  Eq.  Cas.  Abr.  18. 
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interest  in  the  premises,  -wMcli  tlie  defendants  had  acquired  under 
their  new  lease. ^ 

§  33"  Insolvency ,2  or  the  commission  of  a  felony,  on  the  part 
of  the  covenantee,^  will  prevent  a  decree  for  the  specific  performance 
of  a  covenant  of  renewal.  Nor  will  the  court  enforce  performance 
where  a  tenant  has  committed  waste,  treated  the  land  in  an  unhus- 
band-like  manner,  or  been  guilty  of  a  breach  of  covenant,  for  which 
the  lessor  has  a  right  of  reentry.*  Nor  iu  cases  where  the  agree- 
ment to  renew  has  been  accompanied  by  fraud  or  misrepresentation ;  ^ 
or  the  tenant  has  already  been  guilty  of  wilful  breaches  of  a  covenant, 
agreed  to  be  inserted  in  the  new  lease.  But  a  surrender  alid  con- 
veyance to  the  lessor  of  an  under-lease,  is  no  bar  to  a  claim  on  the 
part  of  the  lessee,  or  his  assigns,  for  a  renewal  of  the  original  lease, 
according  to  the  covenant.^  And  if  a  tenant  assigns  his  contract  to 
a  third  solvent  party,  and  afterwards  becomes  bankrupt  or  insolvent, 
the  court  will  decree  a  specific  performance  against  the  landlord,  in 
favor  of  such  third  party.''  Injuries  accruing  to  the  landlord  by  the 
acts  of  the  tenant,  but  which  do  not  amount  to  a  breach  of  covenant, 
form  no  ground  for  refusing  a  decree  for  the  specific  performance  of 
the  contract ;  and  therefore  where  the  tenant,  under  an  agreement 
for  a  building  lease,  had  built  a  brewhouse,  which  iujured  the  value 
of  the  landlord's  other  property  in  the  neighborhood,  but  there  was 
no  covenant  not  to  build  a  brewhouse,  the  court  decreed  performance ; 
saying  that  if  the  erection  became  a  nuisance,  the  defendant  had  a 
remedy  at  law.^  And  where  the  covenant  to  renew  is  an  independent 
one,  the  fact  that  the  lessee  was  liable  to  the  lessor  for  rent  upon 
another  covenant,  contained  in  the  lease,  does  not  excuse  its  per- 
formance.^ 


1  Phyfe  V.  VS^ardell,  5  Paige,  E.  268. 

2  Buckland  v.  Hall,  8  Ves.  E.  92 ;   17  Ibid.  313  ;'  16  Ibid.  466 ;  2  P.  Wms.  196  ,- 
O'Herliby  v.  Hedges,  1  Sch.  &  Lef.  123. 

8  Willingham  v.  Joyce,  3  Ves.  169. 

4  Hill  V.  Barclay,  18  Ves.  E.  63 ;  Gourlay  v.  Duke  of  Somerset,.  1  Ves.  &  B.  68;, 
3  Ibid.  29. 
6  Pendred  v.  Griffith,  1  Br.  P.  C.  314. 
6  Piggott  V.  Mason,  1  Paige,  R.  412. 

'  Crosbie  v.  Tooke,  1  Mylne  &  Keen,  431 ;  1  Mont.  &  Ayr.  214,  435.. 
8  Gordon  v.  Smart,  1  Sim.  &  Stu.  66. 
'  Tracy  v.  Albany  Exch.  Co.  supra. 
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§  338.  As  every  contract  depends  upon  the  consideration  for  its 
yalidity,  it  is  necessary  that  there  be  a  sufficient  and  reasonable  con- 
sideration, on  the  part  of  the  lessee,  to  support  this  covenant ;  for  if 
an  agreement  for  a  renewal  be  unequal,  unjust,  or  insertecRjy  mis- 
take, a  specific  performance  will  not  be  decreed.  A  bill  was  filed  on 
a  covenant  for  the  renewal  of  a  leasehold  estate,  of  the  yearly  value 
of  £130,  at  a  fine  of  ,£3,  by  an  addition  of  ten  years;  but  as  there 
was  no  adequacy  of  price  for  this  renewable  perpetuity,  no  onerous 
services  on  the  part  of  the  lessee,  no  money  advanced,  and  no  im- 
provement made,  the  bargain  was  considered  so  hard  and  injurious 
that  the  biU  was  dismissed.^  For  a  similar  reason,  a  voluntary 
agreement  indorsed  on  a  lease,  by  one  not  a  party  to  it,  but  only  a 
remainder-man,  will  not  bind  him  to  the  performance  of  a  covenant 
for  renewal,  contained  in  such  a  lease.^  So  a  promise  by  letter  to 
renew  a  lease,  in  consequence  of  money  already  expended  on  the 
premises,  is  a  void  promise,  being  founded  upon  a  past  consideration, 
which  equity  wiU  not  enforce.  Nor  will  the  laying  out  of  money 
afterwards,  if  it  is  voluntary,  vary  the  case ;  but  if  the  promise  is 
founded  on  a  previously  expressed  intention  of  doing  so,  which  is  not 
objected  to,  a  speci&c  performance  wiU  be  decreed.^ 

§  339.  If  the  tenant  is  guilty  of  laches  in  demanding  a  renewal, 
equity  will  not,  in  general,  aid  him.*  Circumstances  may,  in  particu- 
lar cases,  excuse  the  laches  ;  but  generally  the  lessor  cannot  continue 
bound  by  his  covenant,  where  the  lessee  has  neglected  to  perform  the 
conditions  with  which  it  was  coupled.  There  would  be  no  mutuality 
in  such  dealing,  if  it  were  left  to  the  option  of  the  lessee  alone  to  en- 
force the  contract  when  he  pleased,  but  to  leave  himself  free  as  long 
as  he  found  it  convenient."  The  court  wUl  only  interfere  beyond  the 
stipulations  of  a  covenant,  where  a  literal  performance  has  been  pre- 
vented by  unavoidable  accident,  fraud,  surprise,  or  ignorance  not 
wilful,  and  upon  compensation  being  made,  and  no  injury  done  to  the 
lessor.^  Accordingly  where  an  original  lessee,  with  a  covenant  for 
renewal,  died,  and  the  instrument  came  iato  the  possession  of  his 

1  Redshaw  v.  Bedford  Level,  1  Eden,  K.  346. 

2  Dowling  V.  Mill,  1  Mod.  R.  541. 

'  Robertson  v.  St.  John,  2  Bro.  C.  C.  140;  Richardson  v.  Sydenham,  supra. 

*  Eaton  V.  Lyon,  3  Ves.  690  ;  1  Ball  &  B.  285. 

^  City  of  London  v.  Mitford,  14  Ves.  41. 

^  Eaton  V.  Lyon,  supra;  1  Ves.  Jr.  475  ;  3  Ves.  295;  Rawstorne  v.  Bentley,  4  Bro. 
C.  C.  415.  But  see  Maxwell  t.  "Ward,  11  Price,  16,  the  opinion  of  Lord  C.  B. 
Richai'ds. 
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executor ;  wlio  was  ignorant  of  the  covenants  of  the  lease,  and  that  his 
testator  was  one  of  the  hves  named  therein,  until  apprised  of  it  by  his 
soUcitor  ;  the  court  were  of  opinion  that  such  ignorance  of  the  contents 
of  the  lease  did  not  entitle  the  plaintiff  to  seek  relief  in  a  court  of 
equity,  or  absolve  him  from  the  effect  of  omitting  to  apply  for  a 
renewal  in  time.^  So  when  it  appeared  that  the  assignee  of  the  lease 
did  not  know  of  the  death  of  the  cestui  que  vie,  but  accounted  for  his 
ignorance  on  the  ground  that  the  description  in  the  lease,  of  the  resi- 
dence and  trade  of  the  person,  did  not  correspond  with  his  actual 
residence  and  trade  at  the  time  of  his  decease  ;  and,  therefore,  though 
the  owner  of  the  lease  knew  of  the  death  of  this  person,  he  was  mis- 
taken as  to  his  identity,  and  immediately  upon  his  receiving  informa- 
tion on  the  subject  applied  for  a  renewal ;  the  Master  of  the  Rolls,  Sir 
J.  Leach,  thought  that  these  circumstances  did  not  entitle  the  plaintiff 
to  relief  in  equity,  upon  the  principle  that  a  lessee  was  bound  to  in- 
form himself  correctly  as  to  the  hves,  and  make  application  within  the 
prescribed  period.^ 

§  340.  The  legal  effect  of  taking  a  new  lease,  is  a  surrender  of  the 
old  one  ;  but  a  renewed  lease  is  to  be  considered  as  a  continuance  of 
the  original  lease,  for  the  protection  of  all  legal  interests  carved  out 
of  it,  which,  when  once  well-created,  the  law  does  not  permit  to  be 
destroyed.^  It  was  formerly  considered  necessary  to  obtain  the  con- 
currence of  all  the  under-lessees  to  a  surrender  of  their  existing  in- 
terests, in  order  to  obtain  a  renewal  of  the  principal  lease,  and  sach 
renewal  might  be  prevented  or  delayed  by  the  refusal  of  one  under- 
tenant to  surrender  his  lease ;  but  if  there  was  no  covenant  in  the 
under-lease  to  that  effect,  the  court  possessed  no  power  to  compel  the 
under-tenant  to  surrender.''  The  statute  4  Geo.  II.  c.  28,  §  6,  from 
which  the  section  of  the  New  York  Revised  Statutes  before  mentioned 
is  taken,  provided  a  remedy  for  such  inconveniences,  by  enacting  that, 
in  case  any  lease  shall  be  surrendered,  in  order  to  be  renewed,  the  re- 
newal shall  be  good  and  valid  to  all  intents  and  purposes,  without  a  sur- 
render of  any  of  the  under-leases  derived  out  of  the  original  lease,  allow- 
ing all  the  parties,  however,  to  enjoy  their  rights  and  remedies,  in  the 
same  manner  and  to  the  same  extent  as  if  the  original  lease  stiU  con- 
tiaued. 

1  Maxwell  v.  Ward,  13  Price,  676  ;  s.  o.  McLel.  458,  464. 

2  Harris  v.  Bryant,  Rolls,  10  Dec.  1827,  cited  Piatt  oa  Covenants,  263. 

3  Collett  V.  Hooper,  13  Ves.  E.  260. 

*  Colchester  v.  Arnott,  2  Vern.  E.  383 ;  s.  C.  Prec.  Ch.  124. 
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SECTION  VI. 

THE   COVENANT   TO   PAY   TAXES   AND   ASSESSMENTS. 

§  341.  Anotlier  obligation  -whicli  the  law  imposes  upon  the  land- 
lord, when  the  lease  is  silent  upon  the  subject,  is  the  payment  of  all 
State  and  county  taxes  and  assessments,  for  city  or  county  improve- 
ments, chargeable  upon  the  premises,  or  any  ground-rent  the  property 
may  be  subject  to.^  But  an  express  agreement  is  sometimes  intro- 
duced into  the  lease,  by  which  this  obligation  is  shifted,  and  the  ten- 
ant undertakes  to  pay  them  ;  yet  without  such  agreement  the  tenant 
may  discharge  them,  and  deduct  what  he  is  obliged  to  pay  out  of  the 
rent.  The  general  rule  is,  that  the  immediate  landlord  is  bound  to 
protect  his  tenant  from  all  paramount  claims ;  and  when,  therefore, 
the  tenant  is  compelled,  in  order  to  protect  himself  in  the  enjoyment 
of  the  land,  in  respect  of  which  his  rent  is  payable,  to  make  payments 
which  ought,  as  between  himself  and  his  landlord  to  have  been  made 
by  the  latter,  he  is  considered  as  having  been  authorized  by  the  land- 
lord so  to  apply  his  rent  due  or  to  become  due.^  The  landlord  some- 
times covenants  to  pay  a  certain  portion  of  such  charges  only,  but, 
according  to  the  Enghsh  cases,  he  is  chargeable  only  in  proportion  to 
the  rent  he  receives.  And  where  he  covenanted  to  pay  taxes,  and 
the  premises  were  taxed  at  £150,  and  he  received  only  £120  for 
rent,  the  covenant  was  held  to  be  satisfied  by  the  payment  of  the  tax 
at  the  rate  of  £120.^  If  he  expressly  covenants  to  pay  aU  taxes 
charged,  or  to  be  charged  upon,  or  in  respect  of  the  land  during  the 
continuance  of  the  term,  and  gives  the  lessee  permission  to  build  on 
the  land,  who  subsequently  builds,  and  thereby  increases  the  annual 
value  of  the  premises,  and  with  it  the  amount  of  the  taxes,  the  land- 


1  Taylor  v.  Zamira,  6  Taunt.  E.  524  ;  12  East,  K.  469;  Cartem.  Carter,  5  Bing.  409  ; 
5  B.  &  C.  789  ;  Watson  v.  Atkins,  3  B.  &  A.  647. 

2  Graham  v.  Allsopp,  3  Exch.  186;  Jones  u.  Morris,  lb.  742.  By  the  Revised 
Statutes  of  Massachusetts,  chap.  7,  sect.  8,  where  a  tenant  paying  rent  for  real  estate, 
shall  be  taxed  therefor,  he  may  retain  out  of  his  rent,  the  one  half  of  the  taxes  paid  by 
him  ;  and  when  the  landlord  is  assessed  for  such  real  estate,  he  may  recover  one  half 
of  the  taxes  paid  by  him  and  his  rent  in  the  same  action  against  his  tenant ;  unless 
there  be  an  agreement  to  the  contrary. 

3  Yaw  V.  Leman,  1  Wils.  E.  21 ;  and  see  Watson  v.  Atkins,  3  B.  &  A.  647. 
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lord  will  be  bound  to  pay  taxes  only  in  proportion  to  the  value  of  the 
land  without  the  building,  and  the  tenant  must  make  up  the  balance 
for  the  improved  value.-' 

§  342.  The  obligation  of  the  landlord  to  pay  aU  public  charges 
against  the  property,  except  such  as  the  tenant  has  expressly  under- 
taken to  pay,  renders  him  hable  also  to  reimburse  the  tenant  for  all 
such  payments  as  he  has  been  obhged  to  make,  to  protect  his  goods, 
or  the  property  leased,  from  the  demands  of  the  pubhc  collector.^  And 
where  the  goods  of  an  out^going  tenant,  left  by  him  on  the  farm,  were 
distrained  for  a  tax  payable  by  the  tenant,  but  which  the  statute  gave 
him  power  to  deduct  from  his  rent ;  the  court  held  that,  as  the  tax 
mus't  ultimately  fall  on  the  landlord,  and  the  tenant  had  been  com- 
pelled to  pay  it,  in  order  to  ransom  his  goods,  he  might  recover  the 
amount  from  the  landlord  as  money  paid  to  his  use.^ 


''  Watson  V.  Home,  7  B.  &  C.  285.  A  covenant  by  a  landlord  to  pay  land-tax, 
binds  him  only  to  pay  land-tax  in  proportion  of  rent.  Whitfield  v.  Brandwood, 
2  Stark.  440. 

2  Spencer  v.  Parry,  3  Ad.  &  El.  331 ;  Lubbock  v.  Tribe,  3  M.  &  Wels.  607. 

^  Dawson  v.  Linton,  5  B.  &  A.  521. 

20* 
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CHAPTER    IX. 

COVENANTS   ON  THE  PAET   OF   THE  LESSEE. 


SECTION   I. 

OE  THE  COVENANT  TO  EEPAIR. 

§  343.  Independent  of  an  express  agreement,  the  law  imposes 
■upon  every  tenant,  whether  for  life  or  years,  an  obligation  to  treat 
the  premises  in  such  a  manner  that  no  substantial  injury  shall  be  done 
to  them ;  and  so  that  they  may  revert  to  the  lessor  at  the  end  of  the 
term  unimpaired  by  any  wilful  or  negligent  conduct  on  his  part.  A 
tenant  for  years,  or  from  year  to  year,  must  keep  the  premises  wind 
and  water  tight ;  ^  and  is  bound  to  make  fair  and  tenantable  repairs, 
such  as  the  putting  of  fences  in  order,  or  replacing  doors  and  windows 
that  are  broken  during  his  occupation.^  If  it  is  a  furnished  house,  he 
must  take  care  of  the  furniture,  and  leave  it  with  the  Hnen,  &c., 
clean  and  in  good  order.^  But  he  is  never  bound  to  rebuild  premises 
which  have  accidentally  become  ruinous  during  his  occupation,  unless 
he  is  under  a  covenant  to  rebuild.*  Neither  is  he  liable  for  the  mere 
wear  and  tear  of  the  premises  ;  ^  nor  answerable  if  they  are  accidentally 
burnt  down ;  nor  bound  to  replace  doors  and  sashes  worn  out  by  time  ; 
to  put  a  new  roof  on  the  building ;  or  to  make  similar  substantial  and 
lasting  repairs,  such  as  are  usually  called  general  repairs.^    Nor  is  he 


1  Anworth  v.  Johnson,  5  Car.  &  Pa.  239 ;  Leach  v.  Thomas,  7  Ibid.  327. 

2  Cheetham  v.  Hampson,  4  Term  R.  318;  18  Ves.  K.  331  ;  Ferguson  v. , 

2  Esp.  R.  590. 

2  White  <i.  Nicholson,  4  Man.  &  Gr.  95;  Hawley  v.  Stanley,  12  Mees.  &  "Wels. 
827. 

*  Anworth  v.  Johnson,  supra ;  Bullock  v.  Dommitt,  6  Term  E.  650. 

^  Torriano  v.  Young,  6  Car.  &  Pa.  8. 

^  Leach  v.  Thomas,  supra;   Doe  dem.  Thomson  j/.  Avney,  12  Ad.  &  El.  476; 
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bound  to  do  painting,  ■wMte'wasliing,  or  papering,  wHch  are  mere 
matters  of  ornament  (unless  they  are  necessary  to  preserve  exposed 
timber  from  decay),  even  though  he  be  under  a  covenant  to  leave 
the  premises  "  in  good  and  sufiScient  repair,  order,  and  condition."  ^ 

§  S44.  As  to  farming  leases,  a  tenant  is  also  under  a  similar  obli- 
gation to  repair,  but  it  differs  from  his  liability  to  repair  houses  in  this 
respect,  that  it  extends  only  to  the  dwelling-house  occupied  by  the 
tenant ;  the  burden  of  repairing  the  out-buUdings  and  other  erections 
on  the  farm,  being  sustained  either  by  the  landlord  or  the  tenant  (in 
the  absence  of  any  express  provision  in  the  lease) ,  by  the  particular 
custom  of  the  country  in  vfhich  the  farm  is  situated.  He  is,  however, 
always  bound  to  keep  the  soil  in  a  proper  state  of  cultivation  ;  and  to 
preserve  the  timber  and  ornamental  trees  in  good  order,  if  there  be 
any  growing  on  it.^  The  bare  relation  of  landlord  and  tenant,  is  a 
sufficient  consideration  for  a  promise  by  the  tenant,  to  treat  the  farm 
in  a  husbandlike  manner,  and  to  keep  the  fences  in  repair,  as  well  as 
to  cultivate  the  lands  according  to  the  custom  of  the  country ;  though 
not  for  a  promise  to  repair,  or  to  spend  a  certain  amount  annually  for 
manure.^  And  in  an  action  against  a  tenant,  upon  promises  that  he 
would  occupy  the  farm  "  in  a  good  and  husbandlike  manner,  accord- 
ing to  the  custom  of  the  country,"  an  allegation  that  he  had  treated 
the  estate  "  contrary  to  good  husbandry,  and  the  custom  of  the  coun- 
try," was  proved  by  showing,  that  he  had  treated  it  contrary  to  the 
prevalent  course  of  husbandry  in  that  neighborhood ;  as  by  tUHng 
half  his  farm  at  once,  when  no  other  farmer  there  tilled  more  than  a 
third,  though  many  tilled  only  a  fourth;  and  it  is  unnecessary  to 
show  any  precise  definite  custom  or  usage  in  respect  of  the  quantity 
tilled.*  All  these  duties  fall  upon  a  tenant  without  any  express 
covenant  on  his  part ;  and  a  breach  of  them  will,  in  general,  render 


s.  c.  4  Par.  &  Da.  177;  Horsefal  v.  Mather,  Holt's  N.  P.  E.  7;  Brown  «.  Crump, 
1  Marsh.  567. 

1  Wise  V.  Metcalfe,  10  B.  &  C.  312.  It  is  to  he  observed,  that  there  is  no  implied 
contract  to  use  the  premises  in  a  tenant-like  manner,  where  there  is  an  express  cove- 
nant to  repair,  contained  in  the  lease,  for  expressum  facit  cessare  taciturn.  Andrew  v. 
Christmas,  10  Q.  B.  135. 

2  Hern  v.  Benbow,  4  Taunt.  764;  Co.  Lit.  53. 

"  Brown  v.  Crump,  1  Marsh.  R.  567 ;  6  Taunt.  R.  300 ;  Powley  v.  Walker,  5  Term 
E.  373;  Tempest  v.  Rawling,  13  East,  18;  Cheetham  v.  Hampson,  supra. 
*  Legh  V.  Hewett,  4  East,  E.  154  ;  Dalby  v.  Hirst,  3  Moo.  536. 
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him  liable  to  be  punished  for  waste,  without  regard  to  the  person  by 
whom  the  act  of  waste  may  be  committed ;  for  it  has  been  held  since 
the  time  of  Lord  Coke,  that  a-  tenant,  whether  for  life  or  years,  must 
answer  for  waste  done  by  a  stranger,  and  must  take  his  remedy 


§  345.  Waste  is  usually  defined  to  he,  a  spoil  or  destruction  in 
houses,  lands,  or  tenements,  to  the  damage  of  him  in  reversion  or 
remainder ;  and  may  be  either  voluntary  or  permissive.  It  is  volun- 
tary where  the  tenant  does  some  actual  injury  to  the  premises,  as  in 
puUing  down  or  destroying  a  houste,  ploughing  up  a  flower-garden, 
or  the  like  ;  and  permissive,  when  he  neglects  to  do  what  might  iare 
prevented  the  waste,  as  by  suffering  a  house  to  fall  down  or  decay 
for  the  want  of  repair.  It  may  be  incurred  in  respect  to  the  soil, 
the  buildings,  trees,  fences,  or  the  live-stock  on  the  premises.^  It  is 
a  general  principle,  says  Chief  Justice  Savage,  that  the  law  considers 
every  thing  to  be  waste,  which  does  a  permanent  injury  to  the  in- 
heritance ;  and  therefore,  where  the  value  of  the  land  consists  prin- 
cipally in  hemlock  timber  growing  upon  it,  the  act  of  cutting  such 
timber  and  peeling  the  bark,  when  such  cutting  is  not  necessary  and 
proper  for  the  purpose  of  cultivation,  wiU  be  considered  waste.^  To 
open  new  mines,  ia  land  demised,  without  mention  of  mines  ;  to  dig 


1  Lord  Mansfield,  in  Taylor  v.  Whitehead,  2  Doug.  R.  745  ;  Atfcersol  v.  Stevens, 
1  Taunt.  198,  and  per  Beardsley,  J.,  in  Cook  o.  Champlaiu  Company,  1  Denio,  R. 
104.  At  common  law  there  was  a  distinction  between  tenants  of  estates  created  by  the 
act  of  the  law,  and  those  created  by  the  contract  of  the  parties ;  the  former  having 
always  been  punishable  for  committing  waste,  the  latter  not  so.  Thus,  tenants  by  the 
curtesy,  or  in  dower,  were  always  restrained  from  waste,  while  a  tenant  for  years  was 
not :  for  while  it  was  considered  a  hardship  if  the  law  were  to  give  the  estate,  without 
restraining  the  person  to  whom  it  was  e;iven,  from  doing  injury  to  the  inheritance,  it 
was  quite  otherwise  as  to  a  person  who  had  let  in  a  tenant  by  express  contract,  and 
who  had  the  power  of  inserting  in  that  contract,  express  stipulations  against  the  com- 
mission of  waste,  and  had  neglected  to^do  so.  This  doctrine,  however,  was  found  to 
be  very  inconvenient,  when  carried  out  in  practice,  and  the  statutes,- commencing  with 
that  of  Marlbridge,  52  Hen.  3,  c.  23,  restrained  all  tenants  of  particular  estates  from 
doing  waste,  in  the  same  manner  as  tenants  by  the  curtesy  and  in  dower  had  been 
previous  to  those  statutes.     Co.  Lit.  299. 

2  Co.  Lit.  53,  b;  2  Eol.  Abr.  816,  1.  15.  Voluntary  waste,  consists  in  doing  some- 
thing which  the  tenant  is  prohibited  by  law  from  doing;  while  permissive  waste,  allows 
something  to  happen,  which  he  is  bound  by  law  to  prevent.  The  one  is  an  offence 
of  commission,  the  other  of  omission. 

8  The  People  o.  Alberty,  11  Wend.  R.  162 ;  Jackson  v.  Brownson,  7  Johns.  R.  227; 
Gardiner  v.  Bering,  1  Paige,  R.  573. 


CH.  IX.]  OF  THE  COVENANT  TO  REPAIR.  237 

and  carry  away  the  soil,  dig  clay,  open  gravel-pits,  and  the  like  (un- 
less for  the  repair  of  the  premises),  are  instances  of  voluntary  waste, 
because  these  things  do  an  injury  to  the  inheritance.'-  So  is  it  also 
to  change  the  face  of  the  soil  by  converting  arable  land  into  pasture, 
or  pasture  land  into  arable ;  ^  turning  garden  ground  into  tillage ; 
sowing  grain  in  hop  grounds  ;  ploughing  up  strawberry  beds ;  ^  and, 
in  short,  in  any  manner  essentially  varying  the  quahty  of  the  soil,  or 
the  nature  of  its  produce  ;  for  it  not  only  changes  the  coui-se  of  hus- 
bandry, but  the  landlord  is  thereby  in  danger  of  losing  evidence  of 
the  identity  of  his  property.* 

§  346.  But  the  offence  is  said  to  consist  in  the  first  penetration 
and  opening  of  the  soil ;  and,  therefore,  it  is  not  waste  to  continue  to 
dig  in  mines  or  pits  already  open,  and  which  have  become  part  of  the 
annual  profit  of  the  land.  And  if  mines,  pits,  &c.  be  expressly 
named  in  the  lease,  so  as  to  show  an  intention  that  the  lessee  shall 
have  the  benefit  of  their  produce,  it  will  not  be  waste  for  him  to  open 
them.^  Or  where  clay,  marl,  &c.  are  taken  from  the  soil  for  the 
purpose  of  repairing  the  buildings  or  improving  the  land,  this  wiU  not 
be  waste. ^  Neither  will  it  be  so  considered  to  dig  trenches  to  carry 
ofi"  water,  or  to  cut  turf  for  actual  use.'''  But  any  thing  tending  to 
the  destruction  of  the  subject  of  the  demise,  is  waste ;  as  if  the  lessee 
cuts  down  pear,  apple,  or  other  fruit  trees ;  or  they  are  blown  down 


1  Livingston  v.  Eeynolds,  2  Hill  (N.  Y.),  E.  157;  Sannder's  Case,  5  E.  12,  a; 
22  Tin.  Abr.  439. 

2  2  B.  &  P.  86. 

=  "Wetherell  v.  Howell,  1  Camp.  227. 

*  Queen's  College,  Oxford  v.  Hallett,  14  East,  E.  489;  2  Eol.  Abr.  815;  Hob.  238. 
Besides,  the  tenant  has  no  authority  to  assume  the  right  of  judging  what  may  be  an 
improvement  to  the  inheritance;  but  must  confine  himself  to  the  conditions  of  his 
lease.     Per  Paige,  J.,  in  Kidd  v.  Dannison,  6  Barb.  13. 

^  Crouch  V.  Puryear,  1  Eand.  E.  258 ;  Saunter's  Case,  5  E.  12.  It  was  further  de- 
cided in  this  case,  that  if  land  be  leased,  in  which  there  is  a  hidden  mine,  and  the  lessee 
opens  it,  and  then  assigns  over  his  estate,  the  assignee  cannot  dig  in  it;  and  if  the 
lessee  in  such  case  assigns  his  term  with  an  exception  of  the  profits  of  the  mines,  or 
the  mines  themselves,  or  of  the  timber  trees,  &c.,  the  exception  is  void.  Doe  v.  Wood, 
2  Barn.  &  Aid.  724.  Upon  the  principle  of  Saunder's  case,  it  has  been  held  in  Mary- 
land, that  the  opening  of  a  new  mine,  is  waste.  Owings  v.  Emery,  4  Gill,  260.  This 
case  also  held  that  a  lease  of  a  lot  of  ground  without  any  reference  to  mines  or  quar- 
ries, was  simply  a  grant  of  the  superficies  of  the  soil. 

s  Moyle  V.  Moyle,  Owen,  67. 

'  2  Eol.  Abr.  820, 1.  23 ;  Co.  Lit.  53,  b ;  Lord  Courtown  v.  "Ward,  1  Sch.  &  Lef.  8. 
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by  tempest,  and  lie  afterwards  roots  them  up,  or  cuts  down  the  grow- 
ing germins,  without  planting  new.-*  So  if  lie  destroys,  or  suffers  the 
stock  of  a  dove-cot,  warren,  park,  or  fish-pond,  to  be  diminished  so 
that  there  is  not  such  sufficient  store  left,  as  he  found  when  he  came 
in.^  And  if  he  voluntarily  puts  repairs  upon  the  premises,  he  cannot 
afterwards  displace  and  remove  them  without  committing  waste.^ 

§  347.  If  the  tenant  suffer  the  land  to  be  overflowed  or  surrounded 
by  water,  through  his  neghgence  in  permitting  the  embankments  to 
fall  into  decay,  he  wUI  be  chargeable  with  permissive  waste  to  the 
soil ;  but  if  the  overflow  or  other  injury  be  caused  by  a  tempest,  he 
will  not  be  answerable  for  such  accident,  imless  he  omits  to  repair  the 
damage.*  If  a  house  be  destroyed  by  tempest,  fire  from  lightning, 
or  the  like,  which  is  the  act  of  providence,  it  is  not  waste,^  for  actus 
dei  nemini  facit  injuriam.  Yet  it  becomes  so,  if  the  damage  done 
by  the  tempest  was  occasioned  by  the  tenant's  previous  neglect  to 
repair,  or  if  he  does  not  forthwith  proceed  to  repair.^  But  if  the 
house  is  in  a  ruinous  condition  when  the  tenant  comes  in,  and  he  puUs 
it  down,  it  is  still  waste,  unless  he  builds  it  up  again.^  And  if  glass 
windows  (although  glazed  by  the  tenant  himself)  be  broken  or  car- 
ried away,  it  is  waste ;  for  the  glass  is  part  of  the  house,  and  the 
tenant  must,  at  his  peril,  keep  the  house  from  wasting.  Waste  may 
also  be  done  in  respect  to  animals ;  which  happens  by  taking  or  de- 
stroying so  many  of  them  as  to  unstock  the  dove-cot,  warren,  park, 
or  fish-pond,  in  which  they  are  kept;^  or  if  the  tenant  stops  the 
pigeon-holes  so  that  the  pigeons  cannot  build,  or  suffers  the  park 
paling  to  be  decayed,  so  that  the  deer  stray  away  and  are  lost.^ 

§  348.  Voluntary  waste  to  buildings  at  common  law  occurs  not 
only  where  they  are  dehberately  pulled  down  or  unroofed,  but  also 


1  Kol.  Abr.  817, 1.  35;  Co.  Lit.  53,  3.;  Cro.  Jac.  126. 

2  Co.  Lit.  53,  a ;  2  Inst.  304. 

8  Caldwell  v.  Enkas,  2  Mill.  Cons. ;  s.  c.  Eep.  348. 

*  Griffith's  Case,  Moore,  62 ;  Co.  Lit.  53,  b ;  Reg.  u.  Leigh,  10  A.  &  E.  398. 

^  Co.  Lit.  53,  a.  But  if  the  house  was  burnt  by  negligence  or  mischance,  it  is  still 
waste.  Co.  Lit.  53,  b.  Or  if  the  roof  were  blown  oiF,  it  would  be  waste  unless  he 
repaired  it  in  a  reasonable  time.     2  Eol.  Abr.  820. 

^  Moore,  62  ;  Viner's  Abr.  Waste  (1). 

'  Co.  Lit.  53,  a. 

^  Vavasor's  Case,  2  Leon.  222 ;  4  Leon.  240. 

^  Moyle  V.  Moyle,  Owen,  66. 
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where  one  kind  of  building  is  altered  into  another,  even  though  it  be 
thereby  improved  in  value  ;  as,  for  instance,  to  alter  a  corn-mill 
into  a  fulling-mill ;  a  dwelling-house  into  a  store,  or  a  hall  into  a 
stable  ;  i  throwing  two  rooms  into  one  ;  ^  pulling  down  the  house  and 
rebuilding  it  upon  a  greater  or  less  scale  than  before  ;  or  to  convert 
a  brew-house,  which  let  for  ^6120  per  annum,  into  dweUing-houses, 
which  let  for  £200  per  annum ;  because  as  is  said  of  the  alteration 
of  the  nature  of  the  thing,  and  of  the  evidence.^  Besides  which,  it 
might  have  the  effect  of  casting  an  additional  obligation  on  the  re- 
versioner, which  he  might  not  consider  an  improvement.  It  was 
therefore  considered  incompatible  with  his  interest  for  a  tenant  to 
make  any  such  alterations  unless  he  was  justified  by  the  express  per- 
mission of  his  landlord.  But  this  strictness  of  the  common  law,  has 
been  essentially  modified  in  this  country,  and  as  now  understood,  it 
is  no  waste  for  the  tenant  tD  erect  a  new  ediice  upon  the  demised 
premises,  provided  it  can  be  done  without  destroying,  or  materially 
injuring,  the  buildings  or  other  improvements  already  existing  thereon. 
He  has  no  right  to  pull  down  valuable  buildings,  or  to  make  improve- 
ments or  alterations  which  wiU  materially  and  permanently  change 
the  nature  of  the  property,  so  as  to  make  it  impossible  for  him  to 
restore  the  premises  substantially  at  the  expiration  of  the  term ;  but 
to  apply  the  ancient  doctrine  of  waste  to  modern  tenancies,  even  for 
short  terms,  would,  in  some  of  our  cities  and  villages,  put  an  entire 
stop  to  the  progress  of  improvement,  and  deprive  the  tenant  of  those 
benefits  which  both  parties  contemplated  at  the  time  of  the  demise, 
without  any  possible  advantage  to  the  owner  of  the  reversion.* 

§  349.  Permissive  waste  to  buildings  consists  in  omitting  to  keep 
them  in  tenantable  repair  ;  sufiering  the  timbers  to  become  rotten  by 
neglecting  to  cover  the  house  ;,  or  sufiering  the  walls  to  fall  into 
decay  for  want  of  plastering ;  ^  or  the  foundation  to  be  injured  by 
neglecting  to  turn  off  a  stream  of  water.^  So,  if  the  house  or  other 
erection  on  the  premises  is  destroyed  by  fire,  through  the  careless- 


1  Greene  v.  Cole,  2  Saund.  E.  252  ;  Co.  Lit.  53,  a ;  1  Lev.  E.  309 ;  1  Mod.  E.  94 ; 
5  Ves.  689. 
■■2  2  Eol.  Abr.  815 ;  22  Vin.  Abr.  439 ;  London  v.  Greyme,  Cro.  Jac.  182. 
8  Bannister  v.  Saddler,  14  Ves.  526;  Douglas  v.  Wiggins,  1  Johns.  Ch.  E.  435. 
*  Windslip  V.  Pitts,  3  Paige,  E.  259. 
6  Co.  Lit.  53,  a;  2  Eol.  Abr.  815,  1.  31. 
^  Stickleham  v.  Hatchmau,  Owen,  43. 
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ness  or  negligence  of  the  tenant,  it  is  waste,  and  he  must  rebuild  in 
a  convenient  time,  at  his  own  expense.  The  statute  before  adverted 
to,  only  guards  a  tenant  from  the  consequences  of  a  misfortune  of 
this  kind,  in  case  the  casualty  has  been  purely  accidental. ^  Merely 
suffering  the  house  to  remain  unroofed  (provided  it  was  so  at  the 
commencement  of  the  lease) ,  will  not  be  considered  waste  ;  but  the 
tenant  must  take  the  consequences  of  any  other  part  thereby  be- 
coming ruinous  or  decayed.''  To  permit  walls  built  to  exclude  water, 
to  remain  in  such  a  dilapidated  condition  as  to  cause  the  lands  to  be 
overflowed  and  injured,  is  waste  ;  but  not  if  it  be  suddenly  surrounded 
by  the  violence  of  the  sea,  as  by  a  tempest,  without  any  fault  of  the 
tenant.^  And  though  the  destruction  of  a  house  by  lightning,  tem- 
pest, or  a  public  enemy,  is  not  waste,  to  suffer  it  to  remain  ruined, 
will  be  so.*    Its  destruction  by  a  mob,  is  waste. ^ 

§  350.  Not  only  the  local  custom,  but  the  particular  circumstances 
of  the  case,  must  be  taken  into  the  account,  in  determining  whether 
the  cutting  of  any  given  wood,  is  waste  or  not.  To  destroy  a  wood 
of  willows  or  hazels,  is  waste ;  but  cutting  willows  and  hazels  in  a 
wood  of  oak  which  are  underwood  is  no  waste. ^  But  to  cut  trees  that 
are  not  timber,  and  which  are  grovring  in  defence  of,  or  to  ornament, 
the  house ;  or  fruit  trees  growing  in  an  orchard  or  garden,  will 
amount  to  waste.^  In  determining  the  question,  whether  trees  ap- 
pertaining to  a  dwelling-house  are  ornamental  trees  or  not,  it  is  im- 
portant to  ascertain,  whether  they  have  been  considered  and  treated 
as  such  by  the  owner  of  the  premises.^  Cutting  wUlows  which  grew 
on  the  bank  of  a  river,  by  which  the  bank  fell  down,  and  a  meadow 
adjoining  was  overflowed,  was  held  to  be  waste.^  But  cutting  a  ditch 
from  the  Mohawk  River,  and  diverting  it  from  its  channel  so  as  to 
overflow  a  swamp  covered  with  timber,  by  means  of  which  the  timber 
died,  was  held  to  be  no  waste,  when  it  appeared,  that  a  new  and 


1  Co.  Lit.  53,  b  ;  1  Ves.  462. 

'^  2  Rol.  Abr.  818, 1.  1. 

^  Griffith's  Case,  Moore,  69. 

*  Co.  Lit.  53,  a. 

6  White  V.  Hagner,  4  Har.  &  Johns.  E.  373. 

8  Bro.  Waste,  pi.  21. 

'  Co.  Lit.  53,  a,  b. 

8  Hawley  v.  Wolverton,  5  Paige,  R.  522. 

8  Sir  G.  Stripling's  Case,  22  Vin.  Abr.  449,  pi.  11. 
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better  growth  of  timber  had  sprung  up,  which  in  the  opinion  of  the 
witnesses,  was  worth  more  than  the  old  timber.^  The  general  prop- 
erty in  trees  that  are  timber,  is  in  the  owner  of  the  inheritance  of  the 
land  on  which  they  grow ;  that  in  the  bushes  and  underwood,  is  in 
the  tenant.^  Accordingly,  if  trees,  being  timber,  are  blown  down  by 
the  wind,  or  severed  by  a  trespasser,  the  lessor  shall  have  them,  and 
not  the  tenant  for  life  or  years,  for  they  are  part  of  the  inheritance.^ 
But,  if  trees  not  fit  for  timber,  are  cut  down  by  the  lessor,  the 
property  in  such  trees  is  vested  in  the  tenant ;  for  the  lessor  would 
have  no  right  to  them  if  severed  by  the  act  of  God,  and,  therefore, 
can  have  no  right  to  them,  where  they  have  been  severed  by  his  own 
wrongful  act ;  and  the  same  rule  holds  where  they  have  been  severed 
by  a  stranger.^  What  constitutes  timber,  depends  much  upon  the 
custom  and  opinion  of  the  place  where  it  is  situated  ;  ®  but  it  is  said 
that  trees  must  be  at  least  twenty  years  old  to  constitute  timber,  and 
must  also  be  fit  for  building  purposes.^ 

§  351.  A  tenant,  however,  whether  for  life  or  for  years,  may 
lawfully  cut  timber  trees  for  the  necessary  repairs  of  the  house  and 
fences,  even  though  he  has  agreed  to  repair  at  his  own  charge ;  "^  but 
then  it  must  be  for  the  repair  of  such  buildings  as  were  on  the 
premises  when  he  entered  into  possession,  and  not  for  such  as  he  may 
have  subsequently  erected.^  And  he  is  entitled  to  take  reasonable 
estovers,  that  is  wood  from  the  land,  for  fuel,  fences,  agricultural 
erections,  and  other  necessary  improvements.  Nor  is  it  absolutely 
necessary  that  such  firewood  be  used  on  the  premises,  provided  it  is 
taken  in  good  faith  for  the  use  of  the  tenant  and  his  servants,  in 
reasonable  quantities,  and  the  inheritance  is  not  injured.^  If  the 
house  be  destroyed  or  injured,  by  an  accidental  fire,  the  tenant  may 
cut  timber  to  rebuild  it ;  but  he  cannot  cut  timber  to  build  a  new 
house  or  new  fences,  where  none'  were  before.^"    It  must,  moreover, 


1  Jackson  v.  Andrew,  18  Johns.  E.  431. 

'2  Per  Tindal,  0.  J.,  in  Berriman  v.  Peacock,  9  Bingh.  386. 

3  Ward  V.  Andrews,  2  Chit.  E.  636 ;  Mooers  v.  Waite,  3  Wend.  E.  104. 

4  Channon  v.  Patch,  5  B.  &  C.  897 ;  2  Chit.  E.  636. 

5  Co.  Lit.  53,  a. 

e  Duke  of  Chandos  v.  Talbott,  2  P.  Wms.  606. 
^  Moore,  23  ;  Co.  Lit.  54,  b. 

8  Co.  Lit.  53,  a;  41,  b. 

9  Gardiner  v.  Dering,  1  Paige,  E.  573 ;  Co.  Lit.  41,  b. 
»  Davey  v.  Asquith,  Hob.  238. 
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be  for  repairs  which  are  presently  needed,  and  not  for  such  as  are 
only  likely  to  become  necessary ;  i  nor  for  such  as  have  been  occa- 
sioned by  his  own  negligence  ;  for  if  the  tenant  suffer  the  buildings  to 
fall  into  decay,  and  then  cut  timber  to  repair  them,  he  will  be  guilty 
of  double  waste. ^  And  if  a  lessee  is  authorized  by  his  lease,  to  cut 
wood  for  fuel  or  fencing,  he  must  comply  substantially  with  the  con- 
ditions of  his  lease.  He  cannot  omit  for  years,  to  take  firewood  and 
fencing  timber  from  the  premises,  suffering  the  wood  proper  for  those 
uses  to  be  destroyed  and  wasted,  and  then,  by  way  of  compensation 
or  indemnity,  enter  upon  the  premises,  and  take  timber  and  wood  to 
which  the  lease  gives  him  no  right.^ 

§  352.  The  timber  must  be  absolutely  and  immediately  employed 
in  the  repairs  for  which  it  was  cut ;  for  if  the  tenant  cut  down  timber 
and  sell  it,  and  out  of  the  proceeds  repair  the  house,*  or  if  he  sell  it 
and  afterwards  buy  it  again,  and  then  use  it  for  repairing,  he  will,  in 
either  case,  be  guilty  of  waste,  for  the  selling  of  the  trees  is  waste .^ 
It  is  so,  also,  if  he  cut  timber  for  the  purpose  of  necessary  repairs, 
but  it  turns  out  to  be  unfit  for  that  purpose,  and  he  then  exchanges 
it  for  other  timber,  which  was  apphed  to  the  repairs  ;  for  the  tenant 
must,  at  his  peril,  select  such  trees  as  are  fit  for  the  purpose,  and 
employ  them  accordingly.^  But  in  Massachusetts  the  court  held  that 
it  was  not  waste,  in  a  tenant  for  life,  to  cut  down  timber  trees  to 
repair,  and  sell  them  to  procure  boards  for  the  purpose,  if  that  mode 
of  exchange  was  most  beneficial  for  the  estate.''  And  whether  trees 
have  been  cut  bona  fide  for  the  purpose  of  repairing,  is  always  a 
question  for  a  jury.^  Although  a  tenant  may  cut  firewood  for  his 
own  use,  he  may  take  none  to  sell,  nor  any  more  than  is  reasonable  ; 
nor  can  he  cut  any,  so  long  as-  there  is  sufficient  dead  wood  on  the 
premises  for  his  consumption.^     He  may,  however,  cut  timber  trees 


1  Gorges  v.  Stanfield,  Cro.  Eliz.  593. 

■'  Paddleford  v.  Paddleford,  7  Pick.  E.  152 ;  Co.  Lit.  58,  b ;  2  Eol.  Abr.  822,  1.  38 ; 
15  Mass.  E.  164. 
8  Clarke  v.  Cummings,  5  Barb.  E.  340. 

*  Vin.  Abr.  Waste  (M.),  pi.  1,  note. 
6  Co.  Lit.  53,  b  ;  11  East,  E.  56. 

^  Simons  v.  Norton,  7  Bingh.  640. 
'  Loomis  V.  "Wilbur,  5  Mass.  E.  13. 

*  Doe  dem.  Foley  v.  Wilson,  11  East,  56. 

»  Simmons  v.  Norton,  7  Bingh.  640  ;  Cro.  Eliz.  604  ;  7  Bac.  Abr.  252. 
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that  are  dead  ;  and  such  trees  as  are  neither  timber,  nor  grow  in 
defence  of  the  house. ^  But  he  may  go  no  further  than  cutting  ;  for 
if  he  grub  up  trees,  hedges,  or  underwood,  he  is  guilty  of  waste.^ 
But  when  thorns,  bushes,  furze,  or  the  Hke,  are  growing  in  pasture 
or  arable  lands,  the  tenant  may  lawfully  stub  them  up,  for  this  is 
good  husbandry  and  not  waste. ^ 

§  353.  The  law  of  waste  accommodates  itself  to  the  varying  wants 
and  conditions  of  different  coim tries ;  that  may  not  be  waste,  for 
example,  in  an  entu-e  woodland  country,  which  would  be  so  in  a  cleared 
one.  A  clearing  of  land  in  a  new  country  would  not  be  a  lasting 
damage  to  the  inheritance,  nor  a  disherison  of  him  in  remainder, 
which  is  the  true  definition  of  waste.  It  would,  on  the  contrary,  be 
beneficial  to  him  in  remainder,  so  long  as  a  sufficiency  of  timber  was 
left,  and  the  land  cleared  bears  a  proper  relative  proportion  to  the 
whole  tract.*  And  it  has  been  held,  that  if  the  cleared  land  on  the 
estate  was  old  and  worn,  and  the  proportion  of  woodland  such  that  a 
prudent  farmer  would  have  considered  it  best  to  reduce  a  portion  of 
it  to  cultivation,  thereby  to  relieve  the  old  land  from  excess  of  culture, 
and  thus  enhance  the  value  of  the  estate  ;  such  clearing  would  not  be 
waste,  provided  sufficient  timber  for  the  permanent  use  of  the  estate 
was  left.^  As  to  woodlands,  also,  Haywood,  J.,  in  a  North  Carolina 
case,  against  a  tenant  for  life,  defines  waste  to  be  "  an  unnecessary 
cutting  down  and  disposing  of  timber,  or  destruction  thereof,  upon 
woodlands  where  there  is  already  sufficient  cleared  land  for  the  ten- 
ant's cultivation,  and  over  and  above  what  is  necessary  to  be  used  for 
fuel,  fences,  plantation  utensils,  and  the  hke."  ^     But  where  wild  and 


1  Gage  V.  Smith,  2  Eol.  Abr.  817, 1.  17. 

2  Cro.  Jac.  126. 
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*  Findlay  a.  Smith,  6  Munf.  (Va.),  E.  134;  Crouch  v.  Puryear,  1  Band.  R.  258; 
Den  V.  Kinney,  2  South.  E.  552 ;  McCracken's  Heirs  v.  McCracken's  Ex'rs,  6  Monroe, 
E.  342 ;  Hastings  ».  Crunkleton,  3  Yeates,  R.  261. 

6  Owen  V.  Hyde,  6  Yerger  (Tenn.),  E.  334;  Loomis  u.  Wilbur,  5  Mason,  E.  13  ; 
Parkins  v.  Coxe,  2  Hayw.  E.  339. 

8  Ballentine  u.  Poyner,  2  Hayw.  E.  110;  Wilson  v.  Smith,  5  Yerg.  E.  379.  In 
New  York,  where  fifteen  months  is  allowed  for  the  redemption  of  land  sold  under  an 
execution,  before  the  creditor  is  entitled  to  take  possession,  the  statute  declares  that 
certain  acts  of  the  occupant  shall  not  amount  to  waste.  Any  person  entitled  to  the 
possession  of  lands  or  tenements,  sold  under  execution,  may,  until  the  expiration  of 
fifteen  months  from  the  time  of  such  sale,  use  and  enjoy  the  same  as  follows,  without 
being  guilty  of  waste:  —  1.  He  may,  in  all  cases,  use  and  enjoy  the  premises  sold,  in 
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uncultivated  land,  -wholly  covered  with  wood  and  timber,  is  leased,  the 
lessee  may  fell  part  of  the  wood  and  timber,  so  as  to  fit  the  land  for 
cultivation.  He  may  not,  however,  cut  so  much  as  to  injure  the  in- 
heritance ;  but  to  what  extent  he  may  go  without  committing  waste, 
is  a  question  for  a  jury  to  determine  in  each  particular  case.^  If  he 
cuts  the  trees  merely  for  the  sake  of  profit  to  be  derived  from  a  sale 
of  the  timber,  and  not  for  the  purpose  of  preparing  the  land  for  culti- 
vation, he  is  clearly  guilty  of  waste.  And  although  he  may,  from  the 
commencement  of  his  term,  gradually  clear  up  the  woodland  and  pre- 
pare it  for  cultivation,  yet  he  will  not  be  permitted,  just  before  the 
expiration  of  his  lease,  to  cut  down  timber  upon  that  pretext.^ 
Where  land  is  annexed  to  a  furnace,  cutting  wood  sufficient  for  the 
supply  of  the  furnace  was  held  in  New  Jersey  to  be  no  waste  ;  ^ 
while  in  North  CaroHna  it  was  held  waste  to  cut  down  hght^wood  for 
tar.* 

§  354.  When  the  tenant  comjiits  waste,  ly  felling  timber  or  houses, 
they  still  remain  the  property  of  the  person  who  is  entitled  to  the 
inheritance  ;  for  the  tenant  had  them  as  things  annexed  to  the  soil, 
and  it  would  be  absurd  that  when,  by  his  own  act  and  wrong,  he 


like  manner,  and  for  the  like  purposes,  in  and  for  whicli  they  were  used  and  applied 
prior  to  such  sale,  doing  no  permanent  injury  to  the  freehold;  2.  If  the  premises 
sold  were  buildings,  or  any  other  erections,  he  may  make 'necessary  repairs  thereto, 
but  he  shall  make  no  alterations  in  the  form  or  structure  thereof;  3.  If  the  premises 
sold  were  land,  he  may  use  and  improve  the  same  in  the  usual  course  of  husbandry, 
but  he  shall  not  be  entitled  to  any  crops  growing  thereon  at  the  expiration  of  the 
said  fifteen  months ;  4.  He  may  apply  any  wood  or  timber  on  such  land  to  tlie  neces- 
sary reparation  of  any  fences,  buildings,  or  erections,  which  may  have  been  thereon  at 
the  time  of  the  sale ;  5.  If  the  land  sold  is  actually  occupied  by  such  person,  he  may 
take  necessary  firewood  therefrom  for  the  use  of  his  family.     2  K..  S.  336,  ^  21. 

1  Jackson  v.  Browuson,  7  Johns.  E.  227  ;  Adams  v.  Brereton,  3  Har.  &  J.  124. 

2  Kidd  V.  Dennison,  6  Barbour,  K.  9;  Livingston  v.  Reynolds,  26  Wend.  122; 
S.  c.  2  Hill,  157. 

8  Den  V.  Kinney,  2  South.  R.  552. 

'  Perkins  v.  Coxe,  2  Hay.  E.  339.  The  American  doctrine,  on  the  subject  of  waste 
by  cutting  timber,  undoubtedly  differs  from  the  English,  in  consequence  of  the  differing 
circumstances  of  the  two  countries.  In  England,  timber  is  an  object  of  extraordinary 
care,  while  in  the  United  States,  particularly  in  former  years,  it  was  desirable  to  get  rid 
of  it.  It  was  therefore  said,  that  it  would  be  an  outrage  on  common  sense,  to  suppose, 
that  what  would  be  deemed  waste  in  England,  would  receive  that  appellation  here : 
apd  that  if  a  tenant  in  dower  clears  part  of  the  land  assigned  to  her,  and  does  not  ex- 
ceed the  relative  proportion  of  cleared  land,  considered  in  reference  to  the  whole  tract, 
she  cannot  be  said  to  have  committed  waste  thereby.  Hastings  v,  Crunkleton,  3 
Yeates,  261. 
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severs  them  from  the  land,  he  should  gain  a  greater  property  in  them 
than  he  had  before. ^  And  whether  they  were  felled  by  the  tenant 
or  other  person,  or  blown  down  by  a  tempest,  the  lessor  is  entitled  to 
them,  in  respect  to  his  general  ownership,  and  because  they  were 
his  inheritance.^  So  also  sea-weed,  thrown  by  the  sea  upon  the 
beach,  vests  in  the  owner  of  the  soil,  as  much  as  the  wood,  grass,  or 
any  other  thing  appurtenant  to  the  ownership  of  the  soil ;  though, 
as  between  landlord  and  tenant,  the  latter,  doubtless,  would  be 
allowed  to  make  use  of  it,  unless  it  had  been  expressly  reserved  by 
the  lease. ^ 

§  355.  Sometimes  a  clause  is  inserted  in  the  lease,  that  the  tenant 
shall  have  the  lands  without  impeachment  of  waste ;  this,  at  common 
law,  authorizes  him  to  cut  timber,  or  open  new  mines,  and  convert  the 
produce  to  his  own  use.*  But  if  the  words  were,  without  impeach- 
ment of  any  action  of  waste,  they  only  gave  the  tenant  a  discharge 
from  the  action,  but  not  the  property  in  the  thing  granted."  Equity, 
however,  gives  a  more  limited  construction  to  this  clause,  and  allows 
the  tenant  for  life  those  powers  only  which  a  prudent  tenant  in  fee 
would  exercise.  He  cannot,  therefore,  puU  down  or  dilapidate  houses, 
destroy  pleasure-grounds,  or  prostrate  trees  planted  for  shelter.^  At 
common  law,  also,  a  tenant  for  life,  without  impeachment  of  waste,  is 
liable  on  his  express  covenant  to  repair,  notwithstanding  such  a  cove- 
nant is  inconsistent  with  his  estate  ;  for  where  a  man  expressly  cove- 
nants to  do  an  act,  which  he  would  not  otherwise  be  bound  by  law  to 
perform,  public  policy  requires  that  his  contract  should  be  strictly  ob- 
served ;  and  he  cannot,  in  general,  be  relieved  from  the  responsibility 
he  has  imposed  on  himself  by  his  own  deliberate  act.'' 

§  356.    Not  only  is  waste  prohibited  by  law,  but  it  calls  upon  the 


1  Mooers  v.  Wait,  .3  Wend.  R.  104. 

2  Bulkley  v.  Dolbeare,  7  Conn.  R.  232;  Liford's  Case,  11  Co.  48,  b;  Bewick  w. 
Whitfield,  3  P.  Wms.  267;  1  Coxe,  R.  72,'  Sliult  v.  Barker,  12  Serg.  &  Rawie,  272; 
Elliott  V.  Smith,  2  N.  Hamp.  R.  430. 

8  Emaus  w.  TurnbuU,  2  Johns.  R.  322. 

*  Pyne  v.  Dor,  1  Term  R.  55;  Williams  v.  Williams,  15  Ves.  R.  425;  Co.  Lit. 
220,  a;  11  Co.  R.  81,  h. 

5  Ibid. ;  Vane  v.  Lord  Barnard,  1  Salk.  161 ;  22  Vin.  Abr.  505. 

s  Vane  </.  Lord  Barnard,  2  Vern.  739 ;  2  Eq.  Cas.  Abr.  tit.  Waste,  pi.  8 ;  3  Atk. 
R.  215. 

1  ChesterBeld  v.  Bolton,  2  Conn.  R.  626 ;  Barker  v.  Harold,  1  Saund.  R.  47. 
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tenant,  in  addition,  to  cultivate  the  lands  in  a  husband-like  manner, 
conformably  to  the  usual  and  reasonable  custom  of  the  country.^ 
This,  however,  extends  only  to  the  usual  course  of  cultivation,  and 
not  to  any  extraordinary  mode  of  agriculture.^  In  this,  as  in  other 
cases,  the  parties  may,  of  course,  stipulate  in  what  manner,  and  to 
what  extent,  the  land  shall  be  cultivated  ;  but  unless  such  stipulation 
is  made,  the  parties  are  to  be  governed  by  the  usual  practice  and  cus- 
tom, of  the  neighborhood.^  A  tenant  who  has  agreed  to  dehver  up  aU 
the  trees  standing  in  an  orchard  at  the  time  of  the  lease,  reasonable 
use  and  wear  only  excepted,  is  not  prevented  from  removing  trees  , 
which  are  decayed  and  past  bearing,  from  a  part  of  the  orchard  which 
was  over-stocked.* 

§  367.  When  a  tenant  is  under  an  express  covenant  to  uphold  and 
repair  the  premises,  he  is  liable  to  make  gpod  all  losses,  and  must 
even  rebuild  in  case  of  casualty  by  fire  or  otherwise.^  Being  annexed 
to  the  demised  property,  and  forming  part  of  it,  this  covenant  runs 
with  the  land,  and  binds  an  assignee,  although  not  named.'^  It  is  also 
divisible,  charging  an  assignee  of  part  only  of  the  premises  ; '''  and  the 
general  covenant  extends  as  well  to  buildings  erected  by  the  tenant, 
as  to  those  originally  demised.^  And  if  the  terms  are  clearly  defined, 
and  the  agreement  is  so  distinct  that  the  court  can  describe  the  build- 
ing, a  specific  performance  of  this  contract  will  be  decreed.^  If  a 
lessee  who  has  erected  fixtures,  for  the  purpose  of  trade,  upon  the 
demised  premises,  afterwards  takes  a  new  lease,  to  commence  at  the 
expiration  of  his  former  one,  which  new  lease  contains  a  covenant  to 
repair,  he  will  be  bound  to  repair  those  fixtures,  unless  strong  circum- 
stances exist  to  show  that  they  were  not  intended  to  pass,  under  the 
general  words  of  the  second  demise  ;  though  it  is  doubtful  whether  any 
circumstances,  outside  of  the  deed,  can  be  alleged  to  show  that  they 


1  Powley  V.  Walker,  5  T.  K.  373. 
'  Brown  v.  Crump,  1  Marsh.  567 ;  s.  0.  6  Taunt.  300. 
^  Doe  dem.  Jones  v.  Crouch,  2  Camp.  449. 
'  Legh  V.  Hewitt,  4  East,  15  ;  Dougl.  201 ;  2  B.  &  A.  746. 

5  Cline  V.  Black,  4  McCord,  K.  431  ;  Ross  u.  Overton,  3  Coll.  R.  309 ;  Pyra  u. 
Blackburn,  3  Tes.  E.  38 ;  4  Camp.  265 ;  Beach  v.  Crain,  2  Comst.  E.  86. 

^  Spencer's  Case,  5  Co.  R.  16;  5  Co.  24,  a;  Keeling  v.  Moore,  12  Mod.  R.  371. 

'  Congham  v.  King,  Cro.  Car.  221. 

8  Dowse  V.  Cole,  2  Vent.  126  ;  3  Lev.  46;  Skin.  121. 

^  Mosely  v.  Virgin,  3  Ves.  E.  184. 
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were  not  intended  to  pass.'^  If  lie  covenants  to  keep  the  premises  in 
repair,  and  leave  them  in  the  same  state  as  he  found  them,  he  is  merely 
required  to  use  his  best  endeavors  to  keep  them  in  the  same  tenant- 
able  repair  in  which  he  found  them,  for  natural  and  unavoidable  decay 
is  no  breach  of  this  covenant ;  but  if  he  covenants  to  repair  generally, 
this  will  impose  upon  him  a  liability  to  uphold  the  buildings,  without 
regard  to  accidents  or  the  necessary  decay  of  the  old  materials.^ 
Where  he  covenants  to  surrender  the  premises  at  the  expiration  of  the 
lease,  in  the  same  condition  they  are  in  at  the  date  of  the  lease,  natural 
wear  and  tear  excepted,  but  without  any  covenant  to  repair  or  rebuild, 
he  is  not  bound,  in  case  the  buildings  are  destroyed  by  fire  during  the 
continuance  of  the  term,  to  put  up  new  buildings  in  the  place  of  those 
destroyed.^ 

§  358.  Under  a  general  covenant  to  repair,  the  tenant  is  to  take 
care  that  the  tenement  does  not  suffer  more,  than  the  usual  operations 
of  time  and  nature  will  effect ;  but  he  is  not  bound  to  go  further. 
He  is  only  to  keep  an  old  house  as  an  old  house ;  he  is  not  obliged 
to  put  in  new  floors,  or  the  like,  but  merely  to  repair  the  old  ones, 
although  a  new  floor  might  be  the  more  substantial  way  of  making 
the  repair.*  But  under  a  covenant  to  substantially  repair  or  uphold 
the  house,  the  tenant  is  bound  to  keep  up  the  inside  painting.^ 
Breaking  glass  has  been  held  to  be  a  breach  of  this  covenant,  so 
has  the  leaving  a  pavement  out  of  repair ;  for  such  things  are  within 


1  Thrasher  v.  Company,  &c.  of  London  Water  Works,  2  Barn.  &  Cress.  608 ;  4  Dow. 
&  Ky.  62. 

2  Harris  w.  Goslin,  3  Harr.  E.  3.38 ;  Phillips  v.  Stephens,  16  Mass.  R.  238;  Shep. 
Touch.  169. 

3  Warner  v.  Hitchins,  5  Barb.  R.  666. 

«  Per  Tindal,  C.  J.,  in  Harris  v.  Jones,  1  Mood.  &  R.  173;  Ibid.  334  ;  Stanley  v. 
Twogood,  3  Bingh.  N.  C.  4;  Gutteridge  u.  Mnnyard,  7  C.  &  P.  1,29.  These  cases 
establish,  that  where  there  is  a  general  covenant  to  repair,  the  age  and  condition  of  the 
house  at  the  commencement  of  the  tenancy  are  to  be  taken  into  consideration  in  con- 
sidering whether  the  covenant  has  been  broken ;  and  that  a  tenant  who  enters  upon  an 
old  house,  is  not  bound  to  leave  it  in  the  same  state  as  if  it  were  a  new  one.  See  also, 
Mantz  V.  Goring,  4  Bing.  N.  C.  451.  But  where  the  tenant  covenants  to  keep  the 
premises,  and  to  deliver  them  up,  at  the  expiration  of  the  tenancy  in  good  repair, 
order,  and  condition,  he  is  bound  to  pat  them  into  good  repair,  and  is  not  justified  in 
keeping  them  jn  bad  repair,  because  he  found  them  in  that  condition.  Even  in  this 
case,  however,  the  extent  of  the  repairs  is  to  be  measured  by  the  age  and  class  of  the 
buildings.     Payne  v.  Haine,  16  M.  &  W.  541. 

6  Mark  v.  Noyes,  1  Car.  &  Pay.  265. 


248  LAW  OF  LANDLORD  AND  TENANT.  [CH.  IX. 

the  intention  of  the  covenant,  and  belong  to  the  building.^  Upon  the 
like  principle,  it  has  been  determined  that  carrying  away  the  locks 
and  keys  of  a  cupboard,  or  its  shelves,  will  constitute  a  breach ;  or 
breaking  the  wall  of  a  house,  for  the  purpose  of  making  a  doorway 
into  the  adjoining  house.^  So  where  the  plaintiff  granted  to  the 
defendant  a  right  of  way  over  his  land,  and  covenanted  to  erect  a 
gate  at  the  terminus,  the  defendant,  on  his  part,  covenanting  to  make 
all  the  necessary  repairs  to  said  gate ;  it  was  held  that  the  defendant 
was  bound  to  replace  the  gate,  the  same  having  been  removed  by 
some  unknown  person.^ 

§  359.  With  respect  to  the  breach  of  this  covenant  the  usual  ques- 
tion is,  whether  the  premises  have  been  kept  in  substantial  repair, 
as  opposed  to  claims  for  fancied  injuries ;  such  as  a  crack  in  a  pane 
of  glass,  or  the  like.  And,  with  a  view  to  a  determination  of  this 
question,  the  jury  may  inquire,  whether  the  premises  were  new  or 
old  at  the  time  of  the  demise,  and  be  regulated  in  their  verdict  ac- 
cordingly.* If,  however,  a  lessee  covenants  to  support  and  maintain 
the  brick  walls  belonging  to  the  premises,  and  he  pulls  down  a  brick 
wall  which  divides  a  front  court-yard  from  another  court  at  the  side 
of  the  house,  it  will  amount  to  a  breach.^  But  an  enlargement  of 
windows,  opening  external  doors,  and  taking  down  partitions,  is  not 
a  breach  of  a  covenant  to  repair  and  keep  in  repair  a  dwelling-house, 
with  all  buildings,  improvements,  and  additions,  set  up  or  made  by  the 
lessee.^  Nor  is  a  tenant  bound  under  this  covenant,  to  be  at  the  ex- 
pense of  renewing  the  work  in  an  improved  or  more  durable  manner 
than  before.^ 

§  360.    In  general,  a  lessee  will  not  be  excused  by  an  act  of  Crod, 

■■  Pyot  V.  Lady  St.  John,  Cro.  Car.  329 ;  2  Bulst.  102. 

2  Vickery  ;;.  Jackron,  2  Stark.  E.  293. 

8  Beach  v.  Grain,  2  Comst.  R.  86. 

*  Stanley  v.  Tvvogood,  supra;  Burdett  v..  Withers,  2  Nev.  &  P.  122. 

6  Doe  dem.  Wetherell  v.  Bird,  6  C.  &  P.  195. 

"  Doe  dera.  Dalton  v.  Jones,  1  Nev.  &  M.  6;  4  B.  &  Ad.  126. 

'  Soward  v.  Leggatt,  7  C.  &  P.  612.  The  term  habitable  repair,  means  a  state  of 
repair  reasonably  fit  for  the  occupation  of  an  inhabitant.  Where  a  tenant  leases 
premises  out  of  repair,  and  agrees  to  put  them  into  habitable  repair,  this  implies  that 
he  is  to  put  them  into  a  better  state  than  that  in  which  he  found  them.  Belcher  v. 
Mcintosh,  8  C.  &  P.  720.  And  a  tenant  is  still  bound  to  repair,  although  the  agree- 
ment, as  to  the  duration  of  the  term,  may  be  void  under  the  statute  of  frauds.  Eich- 
ardson  v.  Gififord,  1  A.  &  E.  52. 
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from  the  performance  of  any  express  covenant,  he  has  entered  into ; 
but  if  he  covenants  to  keep  the  premises  in  the  same  state  m  which 
they  were  when  he  took  them,  and  trees  are  blown  down,  this  cove- 
nant is  not  thereby  broken,  for  it  has,  by  the  act  of  God,  become 
impossible  to  keep  this  part  of  the  covenant.^  But  the  case  is  dif- 
ferent if  he  cut  the  trees  himself,  for  he  then  breaks  the  covenant  by 
his  own  act.  There  is  a  difference,  also,  with  respect  to  buildings, 
for  whether  these  be  destroyed  by  the  act  of  God,  by  negligence,  or 
design,  the  covenant  wiU  still  remain  binding,  and  the  tenant  will  be 
guilty  of  a  breach  of  it,  by  failing  to  restore  them,  for  this  is  clearly 
within  his  power.^  If  he  undertakes  to  keep  the  house  ia  as  good 
repair  as  when  he  took  it,  fair  wear  and  tear  excepted,  he  is  not  en- 
titled to  quit  upon  its  becoming  uninhabitable  for  Avantof  repair 
during  the  term,  nor  is  the  landlord  under  any  implied  obhgation  to 
make  repairs  in  such  case.^  Neither  will  the  fact  that  the  act  of 
waste  was  committed  by  a  stranger,  form  any  excuse  for  the  tenant, 
the  law  in  such  case  gives  him  a  remedy  over,  but  makes  him  respon- 
sible in  the  first  instance.  As  where  a  lessee  for  years  covenanted 
that  the  buildiags  which  he  should  erect  should,  at  the  expiration  of 
the  term,  revert  to  the  lessor  "  without  damages  of  any  kind,  except 
the  natural  wear  of  the  same,"  and  a  building  so  erected  was  de- 
stroyed by  the  negligent  acts  of  a  third  party ;  it  was  held  to  be 
waste,  for  which  the  tenant  was  responsible  to  the  lessor,  and  that  the 
lessee  or  his  assignee  might  recover  in  an  action  against  the  party 
guilty  of  the  negligence,  the  value  of  the  building.* 

§  361.  When  a  man  covenants  to  keep  buildings  in  repair  during 
the  term,  and  at  the  expiration  thereof  to  yield  them  up  in  like  cpn- 
,  dition,  and  he  pulls  them  down,  or  suffers  them  to  decay,  or  omits  to 
make  necessary  repairs,  he  is  immediately  guilty  of  a  breach  of  this 
covenant,  and  an  action  may  be  maintained  against  him  by  the  land- 
lord, before  the  term  has  expired."     If  the  covenant  had  been  merely 


1  Main's  Case,  5  Co.  K.  21,  a;  Shep.  Touch.  173.  Where  a  tenant  undertakes  to 
keep  the  premises  in  good  and  sufficient  repair,  he  is  entitled  to  show  at  the  trial,  what 
the  state  of  the  premises  was  at  the  time  of  the  demise.  Burdett  v.  Withers,  7  A.  & 
E.  136. 

2  Brecon  Company  v.  Pritchard,  6  Term.  U.  750;  Style,  162. 
8  Arden  v.  PuUen,  10  M.  &  S. 

*  Cook  V.  The  Champlain  Trans.  Co.  1  Deuio,  R.  91 ;  4  Kent,  Com.  77. 
6  Luxmore  v.  Robson,  1  B.  &  A.  585 ;  Shep.  Touch.  173. 
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to  leave  the  premises  in  good  repair,  it  would  have  been  otherwise, 
for  there  could  have  been  no  breach  during  his  occupation. ^  And 
if  he  covenants  to  repair  and  leave  them  in  as  good  state  as  he  found 
them,  and  then  pulls  them  down,  he  is  not  guilty  of  a  breach  of  the 
covenant,  for  he  may  rebuild  them  before  he  leaves ;  and,  therefore, 
no  action  will  lie  against  him,  until  the  end  of  the  term.^  A  cove- 
nant to  repair  forthwith,  must  receive  a  reasonable  construction,  and^ 
is  not  hmited  to  any  specific  time.^  If,  therefore,  a  man  covenants 
to  keep  a  house  in  repair,  and  it  becomes  ruinous  by  accident,  the 
covenant  will  not  become  broken  till  after  a  convenient  time  for  its 
repair  has  elapsed.  And  if  he  engage  to  repair  it  before  a  particular 
day,  and  it  be  rendered  impossible,  by  the  act  of  God,  to  make  the 
repairs  by  that  day,  there  is  no  breach  of  the  covenant,  if  he  repair 
it  as  soon  as  possible  thereafter ;  but  the  repairs  must  be  made  during 
the  term,  for,  if  the  tenant  enters  for  that  purpose  after  the  expiration 
of  the  term,  he  is  a  trespasser.*  Where  there  was  a  lease  for  a  year 
of  a  meadow,  bounded  on  one  side  by  a  river,  and  the  lessee  cove- 
nanted to  sustain  and  repair  the  banks,  to  prevent  the  water  from 
overflowing  the  meadow,  upon  pain  of  forfeiture  of  a  sum  of  money ; 
and  afterwards,  by  a  sudden  and  violent  flood,  the  banks  were  de- 
stroyed, the  lessee  was  excused  from  the  penalty,  because  it  was 
the  act  of  God,  which  could  not  be  resisted ;  but  he  was  held" 
bound  to  repair  the  banks  in  a  convenient  time,  because  of  his 
covenant.^ 

§  362.  Where  a  lease  contains  a  general  covenant  to  keep  the 
premises  in  repair,  with  a  clause  of  reentry,  for  a  breach  of  covenant, 
and  a  further  covenant  that  the  tenant  shall,  within  a  certain  time, 
from  notice,  being  served  upon  him  by  the  landlord,  repair  all  defects 


1  Shieffelin  v.  Carpenter,  15  Wend.  E.  409. 

^  Perry  v.  Brown,  1  B.  &  P.  403.  The  mere  removal  and  sale  by  a  tenant  daring 
the  term,  of  fixtures,  which  he  does  not  immediately  replace,  but  which  can  be  re- 
placed before  the  end  of  the  term,  is  not  in  itself  a  breach  of  the  covenant  to  repair, 
and  uphold  the  premises,  and  deliver  them  up  at  the  end  of  the  term  with  all  things 
affixed  tliereto.  Doe  dem.  Burrell  v.  Davis,  in  English  Court  of  Common  Pleas, 
January  15,  1851. 

8  Doe  dem.  Pitman  v.  Sutton,  9  Car.  &  P.  706. 

*  Shep.  ToucJi.  173;  Compton  v.  Allen,  Style,  162. 

*  Dyer,  33,  a;  2  Saund.  R.  420,  n.  (2).  Covenant  to  take  down  houses  within  a 
certain  term  and  erect  new  ones,  may  be  complied  with  by  completely  and  substantially 
repairing  without  taliing  down.     Evelyn  v.  Raddish,  7  Taunt.  411. 
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specified  by  the  notice,  the  first  covenant  will  not,  in  general,  be  held 
to  be  restrained  by  the  latter. ^  And  it  has  been  held  that  a  covenant 
by  the  lessee  to  leave  the  premises  in  repaii",  and  a  covenant  that  the 
lessor  might  direct  the  lessee  to  complete  the  repairs,  by  giving  six 
months'  notice  in  writing,  were  distinct  and  separate  covenants,  and 
that  the  former  was  not  qualified  by  the  latter .^  But  where  a  lessee 
covenanted  to  repair  the  premises  at  all  times,  as  often  as  need  should 
require,  and,  at  furthest,  within  three  months  after  notice,  it  was  held 
to  be  one  entire  covenant,  the  former  part  of  which  was  qualified  by 
the  latter.^  A  tenant  holding  over  after  the  expiration  of  his  term, 
impliedly  holds  subject  to  all  the  covenants  in  the  lease  which  are 
apphcable  to  his  new  situation ;  and,  therefore,  if  after  the  expiration 
of  a  written  lease,  containing  a  covenant  by  the  lessee  to  keep  the 
premises  in  repair,  he  verbally  agrees  to  continue  tenant,  paying  an 
additional  rent,  nothing  more  being  expressed  between  the  parties 
respecting  the  terms  of  the  new  tenancy,  and  the  premises  afterwards 
become  ruinous  by  accidental  fire,  he  is  bound  to  repair  them.  And 
a  mere  advance  in  the  amount  of  rent  to  be  paid  makes  no  difierence, 
for  the  advanced  rent  incorporates  the  old  terms  with  the  new  con- 
tract, the  parties  still  being  supposed  in  other  respects  to  have  had 
reference  to  the  old  lease  ;  and'  there  is  an  imphed  assmnjjsit  raised 
by  the  continued  holding,  though  an  action  would  not  he  on  the 
covenant.* 

§  363.  The  same  principle  applies  to  a  void  lease,  and  the  tenant 
is  still  bound  by  a  covenant  to  repair,  although  the  agreement  under 
which  he  holds  is  void,  or  contrary  to  the  statute  of  frauds.  Thus, 
where  a  lease  was  granted  by  a  tenant  for  life  under  a  power,  con 
taining  a  covenant  to  repair,  but  not  made  in  accordance  with  the 


1  Eoe  dem.  Goatly  v.  Paine,  2  Camp.  520 ;  4  B.  &.  C.  606 ;  5  Ad.  &  El.  277. 

2  "Wood  V.  Day,*7  Taunt.  646 ;  1  B.  Moore,  389. 

'  Horsfall  v.  Testar,  1  Moore,  89 ;  7  Taunt.  385.  A  covenant  to  keep  and  leave  in 
repair  is  not  satisfied  by  keeping  the  house  in  substantial  repair,  according  to  the 
nature  of  the  building.  And  the  jury  may  inquire  whether  a  house  were  new  or  old 
at  the  time  of  the  demise,  to  determine  the  relative  sufflciency  of  fepair.  Stanley  v. 
Twogood,  3  B.  N.  C.  4.  Where  an  old  house  is  demised  it  is  not  meant  by  this 
covenant  that  the  house  should  be  restored  in  an  improved  state,  or  tliat  the  conse- 
quences of  the  elements  should  be  averted.     Gutteridge  v.  Munyard,  7  C.  &  P.  129. 

*  Digby  V.  Atkinson,  4  Camp.  E.  275  ;  Kimpton  v.  Eve,  2  Ves.  &  B.  353 ;  Brudnell 
V.  Eoberts,  2  Wils.  143. 
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power,  and  the  lease  was  assigned  to  the  defendant,  who,  after  the 
death  of  the  tenant  for  life,  when  the  lease  would  determine,  eon- 
tmued  to  pay  rent  to  the  remainder-man,  for  a  short  period:  the. 
premises  being  left  out  of  repair,  the  landlord  brought  an  action  for 
damages  against  such  assignee,  on  an  implied  assumpsit  to  repair ; 
and  it  was  held  he  was  entitled  to  recover  up  to  the  end  of  the  term 
mentioned  in  the  lease,  on  the  ground  that  the  tenant  was  liable  to  all 
the  stipulations  contained  in  the  lease  in  the  same  way  as  a  tenant  is 
who  holds  over  after  the  determination  of  the  lease.  But  if  a  breach 
of  the  covenant  to  repair  takes  place  during  the  continuance  of  the 
lease,  persons  claiming  under  the  lessee,  and  coming  into  possession 
after  the  determination  of  the  lease,  will  not  be  Uable  on  an  imphed 
promise,  to  restore  the  premises  to  the  same  state  in  which  they  were 
at  the  commencement  of  the  original  lease.-' 

§  364.  Under  a  general  covenant  to  repair,  the  lessee's  liability  is 
not  confined  to  cases  of  ordinary  and  gradual  decay,  but  extends  to 
injuries  done  to  the  property  by  fire,  although  accidental ;  and  even 
if  the  premises  are  entirely  consumed,  he  is  still  bound  to  repair 
within  a  reasonable  time.^  And  the  principle  applies  to  all  damages 
occasioned  by  a  public  enemy,  or  by«a  mob,  flood,  or  tempest.-''  For 
this  reason,  and  in  order  to  afford  some  protection  to  the  tenant,  it 
is  customary  to  introduce  into  the  covenant  to  repair,  an  exception 
against  accidents  by  fire,  tempest,  or  hghtning.  As  an  exception, 
however,  to  the  general  rule,  it  has  been  held  in  Pemisylvania,  that 
a  tenant  was  not  liable,  even  under  this  covenant,  for  damage  done 
by  the  British  troops  while  in  Philadelphia,  during  the  war  of  the 
Revolution.* 


1  Beal  V.  Saunders,  3  Bingh.  856 ;  N.  s.  Johnson  v,  Hereford  Church-wardens,  6 
NaT.  &  Man.  106;  4  Ad.  &  El.  520;  5  Scott,  58.  Breaking  a  doorway  through  the 
wall  of  the  demised  premises  into  the  adjoining  house,  and  keeping  it  open  for  a  long 
time,  is  a  breach  of  covenant  to  repair.  Vickery  v.  Jackson,  2  Stark.  293.  Bnt  in  a 
long  lease  this  covenant  is  not  broken  by  the  tenant's  making  alterations.  Dalton  v. 
Jones,  4  B.  &  Ad.  126. 

2  Bullock  V.  Dommitt,  6  Term  K.  650 ;  Pym  v.  Blackburn,  3  Yes.  38 ;  "Walton 
V.  Waterhouse,  2  Saund.  K.  420,  n.  (2) ;  Chesterfield  u.  Bolton,  Com.  627 ;  2  Chit. 
608. 

8  Paradine  v.  Jane,  Aleyn,  26  ;  6  Term  E. ;  Phillips  v.  Steven,  16  Mass.  E.  238; 
Bohannons  v.  Lewis,  3  Monroe,  370. 

*  Pollard  V.  Shaffer,  1  Dall.  K.  210.  The  soundness  of  this  case  is  questioned.  Per 
Sill,  J.,  in  Hitchins  v.  Warner,  5  Barb.  E.  671. 
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§  365.  We  have  seen  that  this  is  a  covenant  running  -with  the  land, 
binding  upon  the  assignee  of  the  reversion ;  it  may  also  be  appor- 
tioned among  the  assignees  of  different  parts  of  the  reversion.^  An 
equitable  assignee  is  also  liable  in  equity  to  tlio  lessee  to  repair  all 
damages  which  have  occurred  during  the  occupation  of  the  former ;  ^ 
and  an  assignee  by  way  of  mortgage,  is  equally  lialjle,  though  he 
never  takes  possession.^  UntU  recently,  a  mere  depositary  of  a  lease 
by  way  of  mortgage,  whether  he  had  entered  mto  possession  of  the 
premises  or  not,  was  compelled  to  take  an  actual  assignment,  and 
so  clothe  himself  with  the  legal  estate  and  its  consequent  liabilities ;  * 
but  the  important  consequences  of  this  doctrine,  particularly  to  the 
mercantile  community,  who  are  in  the  habit  of  taking  deposits  of 
leases  as  securities  for  temporary  loans,  caused  the  question  to  be 
reviewed,  when  it  was  determined,  that  although  the  lessor  may  con- 
sider the  depositary  of  the  lease  its  equitable  assignee,  yet  that  he  has 
no  equity  to  compel  him  to  take  an  assignment  of  the  lease,  or  the 
depositor  to  assign  it.^  Nor  will  the  court  compel  an  equitable 
assignee,  at  the  suit  of  the  lessor,  to  discover  whether  the  lease  has 
been  assigned  to  him  for  the  purpose  of  forcing  him  to  perform  the 
covenants  embraced  therein.'' 

§  366.  Where  there  is,  besides  a  covenant  to  repair,  a  covenant  to 
insure  for  a  certain  sum,  and  the  premises  are  burned,  the  lessee's 
liability  to  rebuild  is  not  limited  tO  the  amount  for  which  he  agreed 
to  insure.'*'  Nor  has  the  tenant  any  equity  to  compel  his  landlord  to 
expend  money  received  from  an  insurance  company  in  rebuilding  the 
demised  premises,  on  their  being  burnt  down,  or  to  restrain  the  land- 
lord from  suing  for  the  rent,  until  after  the  premises  shall  have  been 
rebuilt.^  An  eviction  by  elder  title  will  absolve  the  lessee  from  a 
covenant  to  repair,  for  the  land  being  gone,  the  covenant  is  annulled.^ 
But  an  eviction  out  of  part  of  the  thing  demised,  is  no  defence  to  an 

1  Badeley  v.  Viziers,  4  E.  &  B.  71. 

2  Close  V.  Wilberforce,  1  Beav.  112;  3  Ibid.  373. 

"  Pilkington  v.  Shaler,  2  Vein.  K.  374;  s.  c.  Eq.  Ca.  Ab.  47. 

*  Lucas  V.  Commerford,  1  Ves.  Jr.  235;  s.  c.  3  Bro.  C.  C.  166,  cited  7   Sim.  R. 
149. 

6  Moores  v.  Choat,  8  Sim.  508 ;  1  Keen,  435. 

«  Sparlcs  V.  Smith,  2  Vern.  275 ;  s.  c.  1  Eq.  Ca.  Ab.  47. 

'  Dighy  V.  Atkinson,  4  Camp.  E.  275. 

*  Leeds  v.  Clieetham,  1  Simons,  K.  146. 

8  Andrews  v.  Needliam,  Noy.  75 ;  Cro.  Eliz.  656. 
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action  for  a  breach  of  this  covenant,  unless  it  be  shown,  that  the 
lessee  has  been  evicted  from  that  part  of  the  land,  where  the  repairs 
were  to  be  done,  and  so  prevented  from  fulfilling  his  covenant.^  The 
general  covenant  of  the  lessee  to  ];-epair,  extends  to  all  buildings 
erected  during  the  term,  as  well  as  to  the  buildings  demised  ;  if, 
therefore,  upon  a  demise  of  three  houses  with  such  a  covenant,  the 
lessee  builds  a  fourth,  he  will  be  bound  to  repair  this  also.^ 

§  367.  As  between  co-tenants,  both  equally  bound  to  repair,  or  to 
support  a  partition  wall,  or  fence,  the  rule  is,  that  either  party,  if  the 
other  refuses  to  join  him  in  making  a  necessary  repair,  may,  after 
giving  reasonable  notice, (in  New  York  it  is  a  month's  notice),  pro- 
ceed to  do  what  is  necessary  to  be  done,  and  charge  his  co-tenant 
with  his  proportion  of  the  expense.  And,  if  thei-e  had  once  been  a 
division-fence  between  them,  which  one  party  has  improperly  removed, 
without  giving  three  months'  notice  to  the  other,  of  his  intention  to 
let  the  land  lie  open  as  required  by  the  statute,  he  is  liable  not  only 
for  his  proportion  of  the  expense  of  making  a  new  fence,  but  also  to 
all  damages  sustamed  by  the  other  party,  in  consequence  of  such 
removal.^  But  as  between  a  tenant  and  his  landlord,  it  has  been 
decided,  that  if  a  tenant  under  a  cevenant  to  repair,  pulls  down  a 
party- wall  (being  in  a  ruinous  condition),  and  rebuilds  it,  intending  to 
do  so  at  the  joint  expense  of  himself  and  the  occupant  of  the  adjoining 
house,  to  whom  he  gave  the  notice  required  by  statute,  but  without 
the  landlord's  authority,  he  cannot  maintain  an  action  against  his 
landlord  for  a  moiety  of  the  expense  of  rebuilding  such  wall.*  The 
estate  of  a  tenant  at  wiU,  being  so  uncertain,  the  law  imposes  no  obh- 
gation  upon  him  for  dilapidations  ;  the  landlord  has,  therefore,  no  rem- 
edy against  him  except  for  wilful  waste,  in  which  case,  as  we  have 
seen,  he  forfeits  his  interest  in  the  estate.  He  is  not  bound  to  repair, 
and  takes  no  charge  upon  himself,  but  to  occupy  and  pay  rent.^ 

§  368.  The  usual  mode  of  showing  the  damages  sustained  by  a 
breach  of  the  covenant  to  repair,  where  the  term  is  at  an  end,  is  to 


1  Carrel  v.  Read,  Cro.  Eliz.  374;  Snelling  v.  Stagg,  Bull.  N.  P.  165;  Morrison  v. 
Chadwick,  7  C.  B.  266. 
■'■  Douse  V.  Earle,  3  Lev.  264;  s.  c.  2  Vent.  126. 
3  3  Kent,  Com.  352;  Richardson  v.  McDougal,  H  Wend.  R.  46. 
'  Pizey  V.  Rogers,  1  Ry.  &  Mo.  357. 
5  Countess  of  Salop  v.  Crompton,  Cro.  Eliz.  777,  748  ;  Co.  Lit.  71. 
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prove,  by  surveyors  or  builders,  the  sum  it  would  take  to  put  the 
premises  into  that  state  of  repair  in  which  the  defendant  ought  to 
have  kept  them,  according  to  the  terms  of  his  covenant.^  And  the 
jury,  in  such  a  case,  may  allow  the  landlord  not  only  the  actual 
expense  of  the  repairs,  but  also  some  compensation  for  the  loss  of  the 
use  of  the  premises,  whilst  they  were  undergoing  repair.^  But  where 
the  tenancy  is  still  subsisting,  and  there  is  yet  a  considerable  portion 
of  the  term  remaining,  the  damages  must  be  estimated,  not  by  con- 
sidering what  it  would  cost  to  put  the  premises  into  proper  repair, 
but  what  damage  the  present  state,  of  want  of  repair,  is  to  the  rever- 
sion ;  the  former  could  not  be  a  correct  criterion,  because  the  land- 
lord, if  he  recovered  as  damages  the  sum  necessary  to  put  the  prem- 
ises in  repair,  is  not  bound  to  lay  out  any  portion  of  it  in  repairing 
them.^  And  where  the  lessor  was  bound  by  covenant  to  repair  "  the 
external  parts  of  a  demised  house,"  which  was  damaged  in  conse- 
quence of  the  house  adjoining  to  it  being  pulled  down  and  the  party- 
wall  giving  way,  the  jury  gave  the  plaintiff,  as  damages,  not  only  the 
sum  he  laid  out  in  building  the  party-wall,  the  value  of'  certaui 
damage  done  by  the  wall  giving  way,  the  cost  of  painting  and  paper- 
ing, rendered  necessary  by  the  rebuilding  of  the  wall,  cost  of  re- 
placing fixtures,  and  the  architeet's  charges,  but  also  the  rent  he  paid 
for  other  premises  whilst  the  wall  was  rebuilding,  the  costs  of  altera- 
tions, necessary  to  enable  him  to  carry  on  his  business  in  these  latter 
premises,  and  the  cost  of  restoring  those  premises  to  their  original 
state  after  the  wall  was  rebuilt.  The  court,  however,  held  that  the 
plaintiff  was  not  entitled  to  these  three  latter  items  of  damage ; 
because,  if  the  defendant  had  rebuilt  the  wall,  he  would  not  have 
been  bound  to  find  other  premises  for  the  plaintiff  during  the  time 
the  wall  was  rebuilding.* 


1  Penley  M.  "Watts,  7  M.  &  "W.  601. 

2  Wood  o.  Pope,  1  Bing.  N.  P.  467 ;  s.  c.  6  C.  &  P.  782.  Money  expended  by  a 
lessee  in  I'epairs  may  be  recovered  against  a  sub-lessee,  who  is  bound  to  repair.  Cottey 
V.  Strectan,  2  B.  &  C.  273. 

3  Doe  d.  Trustees,  &c.  v.  Rowlands,  9  Car.  &  P.  734;  Smith  v.  Peat,  9  Exch.  161 ; 
Turner  u.  Lamb,  14  M.  &  W.  412.  Prom  the  last  of  these  cases  it  would  seem,  the 
amount  of  damages  depends  on'the  length  of  the  term,  which  is  still  unexpired. 

*  Green  u.  Bales,  U  Law  J.  63.  Another  question  which  relates  to  the  damages 
recoverable  under  a  covenant  to  repair,  arises  where  there  is  a  lease  and  an  under- 
lease, both  of  which  contain  a  covenant  to  repair,  and  the  superior  landlord  has  sued 
the  lessee  on  his  covenant.  In  Ncale  v.  Wyllie,  3  B.  &  C.  533,  it  was  held  that  in  such 
case  the  damages  and  costs  recovered  in  that  action  and  also  the  costs  of  defending  it, 
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SECTION   II. 

OF  THE  COVENANT  TO  PAT  RENT. 

§  369.  Rent  is  a  certain  profit,  either  in  money,  provisions, 
chattels,  or  labor,  issuing  yearly  out  of  lands  and  tenements,  in 
return  for  their  use.  Some  of  its  properties,  at  common  law,  are 
certainty,  or  the  power  of  being  reduced  to  a  certainty,  by  either 
party ;  and  that  it  issue  yearly ;  for  although  it  need  not  issue  out 
of  each  successive  year,  yet,  as  it  is  to  be  produced  out  of  the  profits 
of  lands  and  tenements,  as  a  compensation  for  their  enjoyment,  it 
must  be  renewed  yearly,  because  such  jirofits  arise  and  are  renewed 
annually.  It  must,  also,  issue  out  of  the  thing  demised,  and  not  be 
part  of  the  thing  itself;  and  must,  necessarily,  issue  out  of  lands  and 
tenements  corporeal  merely,  for  out  of  such  only  can  the  lessor  dis- 
train. ^ 

§  370.  There  are,  at  common  law,  three  kinds  of  rent :  rent- 
service,  rent-charge,  and  rent^seek.  Rent-service  was  so  called, 
because  it  had  some  corporeal  service  incident  to  it ;  as  if  a  tenant 
held  his  lands  by  fealty  and  ten  shilhngs  rent,  or  by  the  service  of 
ploughing  the  lord's  land  and  five  shilhngs  rent ;  these  pecuniary 
rents  being  connected  with  personal  services  were,  therefore,  called 
rent-service,  and  were  always  annexed  to  and  connected  with  a 
reversionary  estate  remaining  in  the  grantor.  A  rent-charge  is 
where  the  owner  of  the  rent  has  no  future  interest  in  the  land,  but, 
by  hi^  grant,  reserves  to  himself  a  certain  rent,  with  a  clause  author- 
izing its  collection  by  distress.  While  a  rent-seek,  or  barren  rent, 
is  nothing  more  than  a  rent  reserved  by  deed,  without  any  clause  of 


might  be  claimed  as  special  damage  in  an  action  by  the  lessee,  against  the  under-lessee, 
for  the  breach  of  his  covenant  to  repair.  The  correctness  of  this  decision,  however, 
was  doubted  in  Penley  v.  Watts,  7  M.  &  W.  601,  so  far  as  relates  to  the  costs  of  the 
first  action,  and  was  overruled  by  the  case  of  Walker  v.  Hatton,  10  M.  &  W.  249, 
where  it  was  held  that  the  costs  occasioned  by  the  defence  of  the  first  action,  were  not 
recoverable  against  the  under-lessee,  as  they  were  not  necessarily  caused  by  the  breach 
of  covenant  on  his  part.  And  see.  Smith  v.  Howell,  6  Exch.  730  ;  Pennett  v.  Wood- 
burn,  7  C.  &  P.  117  ;  11  A.  &  E.  28;  Blyth  v.  Smith,  5  M.  &  G.  405. 
'  Co.  Lit.  47,  a;  142,  u,. 
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distress,  and  which  can  only  be  collected  by  the  ordinary  action  of 
debt.i  We  have,  also,  another  species  of  rent,  called  a  fee-farm  rent, 
which  is,  in  fact,  a  rent-charge,  issuing  out  of  an  estate  which  has 
been  granted  in  fee.  Of  this  description  are  the  manor  leases  in 
New  York.  In  effect,  it  is  a  letting  of  lands  to  farm  in  fee-simple, 
instead  of  the  usual  methods  for  life  or  years  ;  the  rent  being  created 
by  the  same  deed  with  which  the  fee  is  granted.^  The  difference 
between  these  various  species  of  rent,  so  far,  at  least,  as  regards  the 
remedy  for  their  recovery,  is  now  abolished  in  England,  as  it  was  in 
New  York,  even  previous  to  the  abolition  of  distress  for  rent.  The 
statutes  of  both  countries  authorized  all  persons  to  distrain  for  any 
certain  services,  or  certain  rent,  reserved  out  of  any  lands  or  tene- 
ments, which  shall  not  be  paid  or  rendered  when  due.^ 

§  371.  Besides  the  reservation  of  rent  in  the  demise,  a  special 
covenant  for  its  payment  is  usually  inserted,*  but  if  there  is  no 
agreement  between  the  parties,  the  law  will  imply  a  promise  on  the 
part  of  a  tenant,  to  pay  the  landlord,  for  his  permission  to  occupy  the 
premises,  as  much  as  they  are  reasonably  worth ;  an  obhgation 
which  lasts  as  long  as  he  continues  to  hold,  without  obstruction  on 
the  part  of  the  landlord.  The  lessee,  during  his  occupation,  or  an 
assignee,  while  his  enjoyment  lasts,  may  without  any  covenant,  be 
compelled  to  pay  rent ;  yet,  in  the  absence  of  this  covenant,  he  may, 
by  assigning  over,  discharge  himself  of  all  future  responsibility.^ 
And  as  the  premises  might  be  transferred  to  a  beggar,^  an  insolvent,^ 


1  People  V.  Haskins,  7  "Wend.  463 ;  Cuthbert  v.  Kuhn,  3  Whart.  365 ;  Cornell  v. 
Lamb,  2  Cow.  R.  652. 

^  The  popular  objections  to  many  of  these  leases  have  been  fully  examined,  and  the 
anti-rent  movement  in  New  York  freely  discussed,  by  the  Hon.  D.  D.  Barnard,  in  the 
December  number  of  the  American  Review  for  1845.  It  is  a.  calm,  earnest  and  able 
review  of  the  whole  subject,  and  had  an  extensive  influence  in  quieting  the  public 
agitation  which  then  pervaded  the  State  of  New  York. 

3  4  Geo.  II.  c.  28 ;   1  R.  S.  747,  §  18. 

*  Sometimes  a  provision  is  inserted  in  a  lease,  whereby  the  lessee  mortgages  all  his 
chattels  upon  the  demised  premises,  as  security  for  the  rent.  This  is  held  good  as  a 
mortgage  of  the  property  on  the  promises  at  the  time  of  making  the  lease  ;  but  such  a 
provision  in  respect  to  property  wliich  might  thereafter  be  brought  upon  the  premises, 
is  void  in  New  York,  as  against  the  policy  of  the  act  to  abolish  distress  for  rent. 
Per  Denio,  J.,  in  Van  Heiisen  v.  Radcliff,  16  N.  Y.  Rep.  580. 

6  1  Mod.  R.  71;  Holt,  73;  12  Mod.  R.  23;  1  Vern.  165;  1  V.  &  B.  11. 

6  Taylor  k.  Shum,  1  Bos.  &  P.  21. 

'  Onslow  V.  Corrie,  2  Mod.  B.  330. 

22* 
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or  person  leaving  the  country  (provided  the  assignment  be  executed 
before  his  departure),  the  lessor  would,  to  a  certain  extent,  lose  his 
security  for  rental  and  the  express  covenant,  therefore,  possesses  an 
obvious  advantage  over  the  implied  one.  For  these  reasons,  a  cove- 
nant to  pay  rent  is  generally  contained  in  every  indenture  of  lease. 
And  as  the  habilifcy  of  a  lessee  on  this  covenant,  will  not  be  in  any 
manner  impaired  or  affected,  by  his  act  of  assigning  over  the  lease, 
but  remains  valid  against  him  and  his  executors  (having  assets), 
until  the  end  of  the  lease  ;  ^  this  covenant,  in  the  event  of  a  tenant's 
alienation,  affords  the  landlord  a  double  claim  for  the  payment  of  his 
rent ;  the  assignee  being  chargeable  in  consequence  of  his  privity  of 
estate,  and  the  original  lessee  stUl  continuing  bound  in  respect  to  his 
contract. 

§  372.  This  is  a  covenant  running  with  the  land,  binding  on  aa 
assignee  of  the  lease,  without  his  being  specially  named,^  and,  in  the 
case  of  an  indenture  executed  by  the  lessee,  will  arise  upon  the  ordi- 
nary words  of  reservation,  yielding  and  jmying.'^  It  is  held,  however, 
that  the  words,  "  subject  to  payment  of  the  rent  reserved,  &c.,"  in 
an  assignment  of  a  lease,  do  not  amo\int  to  a  covenant,  and  give  no 
right  of  action  against  the  assignee,  for  they  are  words  of  qualification 
and  not  of  contract.'^  When  the  relation  of  landlord  and  tenant  has  ' 
been  once  established,  the  tenant  cannot  resist  a  demand  of  rent, 
unless  he  shows  that  he  was  evicted,  or  otherwise  legally  entitled  to 


1  Dalston  v.  Reeve,  Ld.  Ray.  77  ;  Webb  u.  Russell,  3  Term  R.  402;  Iggulden  v. 
May,  9  Ves.  R.  330. 

2  Pitcher  V.  Tovcy,  1  Salk.  E.  81 ;  Buckland  u.  Hall,  8  Ves.  R.  95,  The  obliga- 
tion of  a  lessee  is  primary  and  absolate,  and  thtit  of  a  guarantor  secondary  and  condi- 
tional; and  these  obligations  are  separate  and  not  joint,  and  will  not  support  a  joint 
action  by  the  lessor  against  the  lessee  and  the  guarantor,  when  in  separate  instruments. 
Tibbctts  V.  Percy,  24  Barb.  R.  39. 

"  Main  V.  Feathers,  21  Barb.  E.  646  ;  3  Seld.  R.  .506  ;  2  Kern.  296.  An  assign- 
ment by  the  lessor,  of  the  rent  of  leasehold  premises,  creates  such  a  privity  of  estate 
between  the  assignee  and  the  lessee,  that  the  former  may  maint.ain  a.  suit  in  his  own 
name  for  the  rent,  which  accrues  and  becomes  payable,  while  such  privity  of  estate 
exists.     Childs  v.  Clark,  3  Barb.  Ch.  52. 

*  Holford  V.  Hatch,  1  Dougl.  183;  Vyvyan  v.  Arthur,  1  B.  &  Cress.  416.  An  an- 
nual rent  reserved  by  deed,  upon  a  grant  in  fee,  is  held,  in  New  York,  to  be  valid  as  a 
rent-charge;  and  is  a  covenant  running  with  the  land,  binding  upon  the  heir  or 
assignee,  independent  of  any  tenure  or  reversion.  Van  Rensselaer  v.  Hays,  19  N.  Y. 
R.  68. 

5  Wolveridge  v.  Steward  in  Er.  3  Moore  &  Scott,  56;  3  Tyr.  637  ;  1  Cromp.  & 
Mees.  644. 
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quit  the  possession,  and  ha?  done  so  in  an  unqualified  manner ;  or  that 
the  landlord  has  accepted  another  person  as  tenant  in  his  stead.^ 
And  no  accident  to  the  demised  property,  or'  misfortune  to  the  lessee, 
will  relieve  him  from  his  express  covenant,  so  long  as  this  relation  con- 
tinues. In  an  ancient  case,  which  occurred  during  the  civil  wars  of 
England,  the  tenant  objected,  as  a  reason  why  he  should  not  pay  rent, 
that  Prince  Rupert,  an  alien  horn,  with  a  hostile  army,  had  driven 
him  out  of  possession  of  the  premises  ;  but  the  court  determined  that, 
though  the  whole  army  had  been  ahen  enemies,  he  was  still  bound  to 
pay  his  rent,  because  he  had  expressly  covenanted.^  So  if  the  land 
be  surrounded  or  gained  upon  by  the  sea,  or  in  any  other  way  ren- 
dered useless,  stUl,  as  the  lessee  is  to  have  the  advantage  of  all 
profits,  he  must  run  the  hazard  of  casual  losses,  and  will  be  liable  for 
the  whole  rent.^  And  though  the  premises  are  entirely  destroyed  by 
unavoidable  accidents  of  fire,  flood,  or  tempest,*  the  tenant  is  still 
liable  to  pay  rent  under  his  express  covenant,  notwithstanding  their 
ruinous  condition.^ 

§  373.  Contracts  implied  by  operation  of  law  admit  of  a  more 
liberal  construction,  and  may  be  moulded  according  to  the  dictates  of 
reason  and  justice  ;  but  express  covenants  are  to  be  construed  strictly, 
and  the  person  contracting  not  only  assumes  to  do  the  thing  stipu- 


^  Ward  V.  Mason,  9  Price,  R.  294. 

2  Panidine  v.  Jane,  Alcyn,  26  ;  Wagner  v.  White,  4  Har.  &  J.  564.  It  has  been 
held,  however,  in  South  Carolina,  that  where  a  tenant  has  been  disptssisted  by  an 
enemy,  he  ouglit  to  pay  rent  only  for  the  time  he  peaceably  enjoyed,  and  not  for 
the  time  he  was  prevented  by  the  casualties  of  war.  Bayley  v.  Lawrence,  1  Bay, 
K.  499. 

3  Dyer,  56,  a ;  Aleyn,  28  ;  1  Rol.  Abr.  236,  1.  5. 

*  Hallett  V.  Wylio,  3  Johns.  R.  44;  Fowler  v.  Bott,  6  Mass.  R.  63;  Ld.  Ray.  1477  ; 
1  Term  K.  310;  3  Swanst.  R.  685.  In  Ripley  u.  Wightman,  4  McCord,  447,  it  was 
held,  that  where  a  hurricane  rendered  a  house  untenantable,  this  was  a  good  defence  to  an 
action  for  rent.  But  this,  as  well  as  the  South  Carolina  case,  are  evidently  exceptions 
to  the  general  rule  of  law,  that  when  a  man  takes  a  charge  upon  himself,  by  his  own 
special  agreement,  he  is  still  liable  in  damages  resulting  from  a  non-performance, 
although  its  peiformance  should  become  impossible.  It  is  of  course  otherwr.se,  where 
the  law  cicates  a  duty,  or  implies  a  liability,  for  there  the  party  is  discharged  from  the 
obligation,  if  pertbrmance  becomes  impossible ;  nor  would  he,  in  such  case,  be  bound  to 
pay  rent,  if  he  had  no  beneticial  enjoyment  of  the  premises. 

6  Monk  u.  Cooper,  Str.  763;  18  Ves.  115;  Hare  v.  Graves,  Anstr.  687;  Izon  u. 
Gorton,  5  Bing,  N.  C.  501  ;  Ardcn  v.  Pullcn,  10  M.  &  W.  321 ;  Harrison  v.  Lord  North, 
1  Ch.  Cas.  84 ;  Uyer,  56,  ». 
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lated,  but  takes  on  himself  all  risk  of  performance.^  An  exception  of 
casualties  by  fire,  introduced  into  the  covenant  to  repair,  will  not 
change  the  case,  since  the  exception  has  no  relation  to  the  covenant 
to  pay  rent.^  According  to  the  strictness  of  the  ancient  law  a  tenant 
could  not,  in  a  suit  for  rent,  set  up  in  defence  that  the  premises  had 
become  uninhabitable,  or  that  the  landlord  had  broken  his  covenant  to 
repair ;  because  the  amount  of  damages  sustained  by  the  tenant  being 
uncei'tain,  could  only  be  made  the  subject  of  a  cross  action,  and  vfas, 
therefore,  incapable  of  being  set  off  against  the  demand  for  rent,  which 
is  a  certain  fixed  amount.^  But  this  doctrine  has  been  recently  ques- 
tioned in  England,*  and  is  entirely  repudiated  in  some  of  the  United 
States.  Thus,  in  Pennsylvania  it  is  held,  that  covenants  for  rents  are 
like  other  covenants  ;  and,  where  the  plaintiif  has  not  complied  with 
his  precedent  condition,  he  cannot  compel  payment  of  its  considera^ 
tion.'5  And  in  New  York,  it  was  said  by  Chief  Justice  Nelson,  "  That 
it  was  not  to  be  denied,  but  that  if  the  tenant,  in  such  a  case,  had  been 
entitled  to  damages  for  not  repairing,  they  might  have  been  set  up, 
by  way  of  reducing  or  extinguishing  the  rent."  ^ 

§  874.  It  may  now  be  considered  a  well-settled  principle,  that  a 
defendant  need  not  resort  to  a  cross  action  on  the  plaintiff's  contract 
of  indemnity  in  any  case,  but  may  set  up  his  damages,  by  way  of 
extinguishing  or  reducing  the  plaintiff's  demand.  When  the  demands 
of  both  parties  issue  out  of  the  same  contract  or  transaction,  the  de- 
fendant is  allowed  to  recoups,  although  the  damages  on  both  sides  are 
unUquidated ;  but  he  can  set  off  only  where  the  demands  of  both  par- 
ties are  liquidated,  or  capable  of  bemg  ascertained  by  calculation.  It 
was  formerly  supposed  that  there  could  only  be  a  recoupment  where 
some  fraud  was  imputable  to  the  plaintiff,  in  relation  to  the  contract 
on  which  the  action  was  founded ;  but  the  doctrine  is  now  applied  to 
cases  where  the  defendant  imputes  no  fraud,  and  only  complains  that 
there  has  been  a  breach  of  contract  on  the  part  of  the  plaintiff.  And 
for  the  purpose  of  avoiding  circuity,  or  multiphcity  of  action,  and 


■■  Wavren  y.  Eowen,  3  Conn.  R.  381 ;  Bohannon  v.  Lewis,  3  Monroe,  R.  372. 
^  Belfbiu- 1'.  Weston,  1  Term  R.  310;  Pindar  v.  Ainsley,  Ibid.  212-710. 
8  Watts  v.  Coffin,  11  Johns.  R.  495 ;  Weigall  i>.  Waters,  6  Terra  R.  488 ;  Tuttle  v. 
Tompldns,  2  Wend.  R.  407. 

*  Rvan  &  M.  268;  7  D.  &  R.  117;  1  M.  &  R.  112. 

5  Fairman  v.  Fluclc,  5  Watts,  517. 

^  Westlake  o.  Degraw,  25  Wend.  R.  672;  Ecab  v.  McAlister,  8  Wend.  R.  109 
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doing  complete  justice  to  both,  parties,  they  are  allowed,  —  and  com- 
pelled if  the  defendant  so  elect,  ■ —  to  adjust  all  their  claims  growing 
out  of  the  same  contract  in  one  action.  It  is  certainly  just,  says  the 
learned  Chief  Justice  Bronson,  that  among  .conflictory  claims,  arising 
out  of  the  same  transaction,  one  should  compensate  the  other,  and 
only  the  balance  be  recovered.  The  defendant,  however,  has  his 
election,  whether  he  will  set  up  his  claim  in  answer  to  the  plaintiif 's 
demand,  or  resort  to  a  cross  action.  But  whatever  may  be  the 
amount  of  his  damages,  he  can  only  set  them  up,  if  uncertain,  by  way 
of  abatement,  either  in  whole  or  m  part,  of  the  plaintiff's  demand ;  he 
cannot,  as  in  case  of  a  set-off,  go  beyond  that,  and  have  a  balance 
certified  in  his  favor.  If,  therefore,  the  plaintiff  sues  on  one  part  of 
a  contract,  consisting  of  mutual  stipulations,  made  at  the  same  time, 
and  relating  to  the  same  subject-matter,  the  plaintiff  may  recoupe  his 
damages  arising  from  the  breach  of  another  part ;  and  this,  whether 
the  different  parts  be  contained  in  one  instrument  or  in  several,  or 
even  where  one  part  is  in  writing  and  the  other  verbal. ^ 

§  375.  That  a  tenant  is  bound  to  "continue  the  payment  of  rent, 
after  the  destruction  of  the  tenement  by  fire  or  other  external  vio- 
lence, and  has  no  relief  against  an  express  covenant  to  pay  rent,  is  a 
proposition  generally  true,  in  every  case  where  he  has  not  protected 
himself  by  a  saving  clause  in  the  lease ;  or  the  lessor  has  not  cove- 
nanted to  rebuild,  and  failed  to  perform  his  covenant.^  Mr.  Chan- 
cellor Walworth  concludes  an  elegant  and  learned  opinion,  in  a  case 
which  arose  in  New  York,  by  stating  it  to  be  well  settled  in  that  State, 
that  a  lessee  has  no  relief  under  those  circumstances,  either  at  law  or 
in  equity.  In  this  case,  indeed,  there  was  an  agreement  between  the 
lessee  and  the  agent  of  the  lessor,  that  the  rent  should  cease  if  the 
buUding  should  be  casually  destroyed,  and  that  a  stipulation  to  that 


^  Betterman  v.  Pierce,  3  Hill  (N.  Y.),  R.  171  ;  Ives  v.  Van  Epps,  22  Wend.  155; 
Van  Epps  v.  Harrison,  5  Hill,  63 ;  Barber  v.  Rose,  Ibid.  76  ;  Wliitbeck  v.  Skinner, 
7  Ibid.  53  ;  Nichols  v.  Dusenbury,  2  Comst.  R.  283. 

2  Gates  V.  Green,  4  Paige,  R.  355  ;  HoUzapffel  i-.  Baker,  18  Ves.  R.  415  ;  4  Tannt. 
R.  45;  1  Sim.  146;  Lamott  v,  Stenet,  1  Har.  &■  Johns.  42 ;  Philips  u.  Stevens,  16  Mass. 
R.  240 ;  Howard  v.  Doolittle,  3  Duer,  R.  464.  A  lessee,  however,  is  not  liable  for  rent, 
where  the  premises  have  been  destroyed,  after  the  execution  of  the  lease,  Ijut  before  the 
commencement  of  the  term,  and  before  he  has  taken  possession  ;  for  the  delivery  of 
possession  is  necessary  to  establish  the  landlord's  right  to  collect  rent.  Wood  u.  Hub- 
bell,  5  Barb.  R.  601. 
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effect  should  be  inserted  in  the  lease ;  but  this  stipulation  was  inad- 
vertently omitted  by  the  negligence  of  the  person  employed  to  prepare 
the  lease,  and  the  premises  were  afterwards  accidentally  burned  ;  the 
lessor  was  perpetually  enjoined  from  prosecuting  any  suit,  or  proceed- 
ing for  the  recovery  of  rent  which  accrued  subsequent  to  the  destruc- 
tion of  the  premises  ;  and  the  lease  itself  was  ordered  to  be  given  up 
and  cancelled. ■^ 

§  376.  Every  tenant,  therefore,  should  provide  in  his  lease  for  a 
suspension  of  the  rent,  during  such  time  as  the  premises  remain  un- 
inhabitable by  ^reason  of  accidental  fire,  or  other  casualty.  But  a 
provision  in  a  lease,  that  the  rent  shall  cease  if  the  premises  become 
uninhabitable  by  fire  or  other  casualty,  does  not  extend  to  the  case  of 
a  building  in  the  city  of  New  York  which  becomes  untenantable  in 


1  Gates  V.  Green,  supra.  In  this  case,  the  learned  Chancellor  considers  it  to  be  a 
principle  of  natural  law,  that  a  tenant  who  rents  a  house,  or  other  tenement,  for  a  short 
period,  and  with  a  view  to  no  other  benefit  except  that  which  may  be  derived  from  its 
actual  use,  should  not  be  compelled  to  pay  rent  any  longer  than  the  tenement  is  capa- 
ble of  being  used.  By  the  law  of  Scotland,  upon  the' hire  of  propqj-ty,  a  loss  or  injury 
to  such  property  which  is  not  caused  by  the  fault  or  negligence  of  the  hirer,  falls  on  the 
owner ;  and  the  lessee  is  entitled  to  an  abatement  of  the  rent,  proportioned  to  any  par- 
tial destruction  of  the  subject.  The  Napoleon  Code,  art.  1722,  also  declares,  that  if  the 
thing  hired  is  destroyed  by  fortuitous  events,  during  the  continuance  of  the  lease,  the 
contract  of  hiring  is  rescinded ;  but  if  it  be  only  destroyed  in  part,  the  lessee  may, 
according  to  circumstances,  demand  either  a  diminution  of  the  price,  or  the  rescinding 
of  the  lease  itself.  The  same  provision,  substantially,  is  found  in  the  Code  of  Louisi- 
ana, art.  2667.  The  learned  commentator  on  tire  law  of  nature  and  of  nations  (Puffen- 
dorf),  also  considers  this  a  plain  principle  of  natural  Law;  and  he  refers  to  a  law  of 
Sesostris,  an  Egyptian  king,  that  if  the  violence  of  the  river  should  wash  away  a  part 
of  the  land,  the  tenant  should  be  proportionably  abated  in  his  rent.  The  same  princi- 
ple has  found  its  way  as  far  north  as  Newfoundland;  where,  by  the  custom  of  that 
country,  the  tenant  of  a  building  may  surrender  his  lease,  and  be  excused  from  the 
further  payment  of  rent,  in  case  of  a  casual  destruction  of  the  building  by  fire.  And 
Rutherford,  in  his  lectures  on  natural  law,  makes  a  very  sensible  distinction  between  a 
casualty  which  destroys  the  value  of  the  use  of  the  property,  which  loss  naturally  falls 
on  the  lessee,  and  one  which  destroys  the  property  itself,  of  which  the  lessee  has  hired 
the  use ;  in  which  latter  case  he  holds,  that  the  lessee  is  excused  from  the  payment  of 
further  rent.  Many  cases  in  the  reports,  show  that  some  of  the  English  Chancellors 
struggled  hard  to  introduce  this  principle  of  natural  law  into  the  administration  of  jus- 
tice in  their  courts.  Brown  v.  Quilter,  Amb.  619;  Steel  o.  Wright,  1  Term  R.  708. 
A  contrary  principle,  however,  finally  prevailed  in  the  Equity  Courts  of  England,  as 
well  as  in  the  courts  of  law ;  and  it  must  now  be  considered  as  settled  law,  in  this  State, 
that  a  lessee  of  premises  which  are  burned,  has  no  relief  against  an  express  covenant  to 
pay  the  rent,  either  at  law  or  in  equity  ;  unless  he  has  protected  himself  by  a  stipulation 
in  the  lease,  or  the  landlord  has  covenanted  to  rebuild. 
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consequence  of  the  gi-eater  portion  of  it  being  taken  down,  to  conform 
to  an  order  of  the  corporation  for  the  widening  of  the  street  on  which 
it  is  situated. 1  At  common  law,  also  (the  principle  of  the  cases 
before  mentioned,  however,  implies  that  a  contrary  doctrine  prevails 
in  New  York),  a  lessee,  who  is  under  a  covenant  to  pay  rent  and  repair, 
with  an  express  exception  on  his  part,  of  all  casualties  by  fire  or  tem- 
pest, is  liable  to  pay  rent  upon  his  covenant,  although  the  premises 
are  burnt  down  and  not  rebuilt  by  the  lessor,  after  he  is  notified  of  the 
accident  and  required  to  rebuild  ;  for,  whatever  was  the  default  of  the 
lessor  in  not  rebuilding,  he  is  liable  for  damages  to  the  lessee  ;  and, 
although  it  may  be  a  hard  case,  yet  the  lessee  must,  at  aU  events, 
perform  his  covenant,  by  which  he  was  expressly  bound  to  pay  rent 
during  the  term.^ 

§  377.  But  it  is  to  be  observed,  that  all  such  cases  depend  upon 
the  express  agreement  of  the  parties  ;  the  general  rule  of  law  being, 
that  when  the  law  creates  a  duty  or  charge,  and  the  party  is  disabled 
to  perform  it,  without  any  default  in  him,  and  he  has  no  remedy  over 
against  some  other  person,  the  law  will  excuse  him ;  but  when  a  party, 
by  his  own  contract,  creates  a  duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good,  notwithstanding  any  accident  or  inevitable 
necessity ;  because  he  might  have  providTed  against  it  by  his  own 
contract,  and  did  not  think  proper  to  do  so.^  And,  perhaps,  there  is 
as  much  equity,  that  the  loss  of  rent  should,  in  such  case,  fall  upon 
the  lessee,  as  upon  the  lessor,  since  the  tenant  has  expressly  agreed 
to  pay  it  without  reserve,  and  the  landlord  must  bear  the  loss  of  the 
property  destroyed.  Besides,  fires  often  occur  by  the  carelessness 
of  the  tenant,  and  the  obligation  to  pay  rent  after  the  destruction  of 
the  premises,  tends  to  increase  a  reasonable  and  necessary  vigilance 
on  his  part. 

§  378.  The  quiet  enjoyment  of  the  premises,  however,  without 
any  molestation  on  the  part  of  the  landlord,  is  an  implied  condition 
on  which  the  tenant  is  bound  to  pay  rent.  Kent  is  something  given 
by  way  of  retribution  to  the  lessor  for  the  use  of  the  land ;  and,  con- 


1  Mills  V.  Baer's  Executors,  24  Wend.  K.  454. 

2  Paradine  v.  Jane,  Aleyn,  26 ;  Chesterfield  u.  Bolton,  Com.  E.  627  ;  Bullock  v. 
Dommltt,  6  Term  R.  650. 

8  Beale  v.  Thompson,  3  Bos.  &  Pul.  420. 
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sequently,  the  landlord's  claim  for  rent  depends  upon  this,  that  the 
land  is  enjoyed  by  the  tenant  during  the  term  included  in  his  con- 
tract ;  for  the  tenant  ought  not  to  make  a  return  for  a  thing  he  has 
not.  If,  therefore,  the  tenant  be  at  any  time  deprived  of  the  premises, 
by  the  landlord's  agency,  tl^  obligation  to  pay  rent  ceases,  because 
his  obligation  has  force  only  from  the  consideration,  which  is,  the  en- 
joyment of  the  premises.!  From  this  principle,  it  folloy?s,  that  if  the 
land  be  recovered  by  a  third  person  by  a  title  superior  to  that  of  the 
lessor,  the  tenant  is  discharged  from  the  payment  of  rent,  after  evic- 
tion by  such  recovery.  If  part  only  of  the  land  is  recovered,  such 
an  eviction  is  a  discharge  of  so  much  of  the  rent  as  is  in  proportion 
to  the  value  of  the  land  evicted. ^  But  if  the  lessor,  himself,  expels 
the  tenant  from  the  whole  or  part  only  of  the  premises,  the  tenant  is 
discharged  from  the  payment  of  the  whole  rent.^  And  the  reason 
for  the  rule,  why  there  should  be  no  apportionlnent  of  the  rent,  in 
this  case,  is,  that  it  is  by  the  wrongful  act  of  the  landlord  himself,  and 
no  man  may  be  encouraged  to  injure  or  disturb  his  tenant  in  his  pos- 
session, whom,  by  the  pohcy  of  the  feudal  law,  Ije  ought  to  protect 
and  defend.*  While  the  reason  for  the  exception  to  the  rule,  where 
part  is  recovered  by  a  title  paramount  to  that  of  the  lessor,  seems  to 
be,  that  in  this  case  he  is  not  so  far  considered  in  fault,  as  that  it 
should  deprive  him  of  some  return  for  the  part  remaining  in  the  tenant's 
possession.^ 

§  3T9.  This  distinction  establishes  the  principle  that  a  tenant  shaU 
not  be  required  to  pay  rent,  even  for  the  part  of  the  premises  which 
he  retains,  if  he  has'heen  evicted,  from  the  other  part  by  the  landlord. 


1  Pendleton  v.  Dyett,  4  Cow.  R.  58  ;  Same  case  in  Error,  8  Cow.  R.  727 ;  Boston 
V.  Jones,  2  Iredell,  R.  350.  The  omission  by  a  lessor  to  make  repairs  according  to 
his  agreement  will  not  release  the  lessee  from  the  ])ayment  of  rent.  The  remedy  of 
the  lessee  in  such  case  is  by  action  against  the  lessor,  upon  the  covenant  to  repair. 
Tibbits  II.  Percy,  24  Barb.  K.  39. 

^  Xansing  v.  Van  Alstyne,  2  Wend.  R.  561 ;  Stevenson  v.  Lambard,  2  East,  R.  576 ;  . 
Hunt  V.  Cope,  Cowp.  242. 

3  Graham  v.  Anderson,  3  Harr.  R.  364 ;  Bennot  v.  Bittle,  4  Rawle,  R.  339 ;  Dalston 
u.  Reeve,  1  Ld.  Raym.  77  ;  Jordan  v.  Twells,  Ca.  Temp.  Hardw.  171 ;  Walker's  Case, 
3  Co.  22 ;  Lloyd  v.  Tompkins,  1  Terra  R.  671 ;  1  Saund.  R.  202-204,  n.  2. 

4  Lewis  u.  Payne,  4  Wend.  R.  432 ;  Etheridge  u.  Osborne,  12  Wend.  R.  ,529  ;  Co. 
Lit.  148,  b.  An  eviction  by  a  paramount  title,  has  no  effect  upon  the  recovery  of  rent 
already  accrued.     Selby  v.  Browne,  53  L.  &  liq.  R.'620 ;  7  Q.  B.  620. 

^  Lawrence  ;;.  Erench,  25  Wend.  443 ;  Ludwell  v.  Newman,  6  Tenn.  458 ;  2  Bred. 
&  Bing.  680. 
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As  to  the  part  retained,  it  is  deemed  to  be,  such  a  diminution  of  the 
consideration  upon  which  the  whole  contract  is  founded,  that  the 
law  refuses  its  aid  to  coerce  the  payment  of  any  rent.^  Upon  this 
principle,  it  was  even  held,  that  if  a  landlord,  without  the  consent 
of  his  tenant,  uses  privileges  appurtenant  to  the  premises,  and  which 
are  not  expressly  reserved  in  the  lease,  he  is  not  entitled  to  collect 
rent.^  But  where  a  landlord  does  acts  merely  tending  to  prevent 
persons  from  applying  to  the  tenant  to  underlet  the  premises,  by 
offering  to  lease,  and  advertising  them  for  that  purpose,  it  was  held 
to  be  no  bar,  to  an  action  for  rent,  though  the  premises  remained  un- 
occupied.^ An  eviction,  however,  from  either  the  whole  or  part  of 
the  demised  premises,  has  no  effect  upon  the  rent  already  due,  at  the 
time  of  the  eviction,  for  this  the  landlord  is  stiU  entitled  to  collect.* 
So,  if  the  rent  is  payable  quarterly  in  advance,  an  eviction  during 
the  quarter,  but  after  the  rent  becomes  due,  does  not  bar  an  action 
for  the  rent.  The  most  an  evicted  tenant  can  equitably  claim,  under 
these  circumstances,  is  a  deduction  for  so  much  of  the  quarter  as 
elapses  after  his  eviction.^ 

§  380.  In  order  to  produce  an  eviction,  it  is  not  necessary  that 
there  should  be  an  actual  physical  expulsion,  for  the  landlord  may  do 
many  acts  tending  to  diminish  the  enjoyment  of  the  premises,  besides 
an  actual  expulsion,  that  will  amount  to  an  eviction  in  law,  and  exon- 
erate the  tenant  from  the  payment  of  rent.  The  principle  on  which 
a  tenant  is  required  to  pay  rent  is,  the  beneficial  enjoyment  of  the 


1  Briggs  V.  Hale,  4  Leigh,  E.  484;  Christopher  v.  Austin,  1  Kern.  E.  216 ;  Neale  v. 
Mackenzie,  2  Crom.  M.  &  E.  84 ;  s.  c.  1  Gale,  119 ;  1  Mees.  &  W.  747. 
-  2  Vaughan  v.  Blanchard,  1  Yeates,  E.  175 ;  Griffith  v.  Hodges,  1  C.  &  P.  419.  An 
interruption  of  the  enjoyment  of  a  privilege  conferred  by  the  lease,  by  physical  means 
adopted  by  the  landlord,  constitutes  an  eviction  and  suspends  the  rent,  as  well  as  the 
remedy  of  the  lessor  for  the  recovery  of  possession.  Peck  o.  Hiler,  24  Barb.  E.  178 
Notice  to  quit  by  a  landlord  to  an  under-tenant,  during  the  continuance  of  the  tenancy, 
upon  which  the  under-tenant  acts,  is  an  eviction  as  to  the  premises  occupied  by  the 
under-tenant.  Burn  v.  Phelps,  1  Stark.  E.  94.  And  in  such  case  the  eviction  may  be 
pleaded  to  the  whole  demand  for  rent.  But  if,  during  the  tenancy,  the  tenant  has 
abandoned  the  premises,  and  the  landlord  lights  fires  in  the  rooms,  and  makes  use 
of  such  fires,  he  will  not  thereby  lose  his  right  to  rent.     Griffith  v.  Hodges,  supra. 

'  Ogilvie  V.  Hull,  5  Hill  (N.  Y.),  E.  52.    Keeping  h  party  out  of  possession  by  the- 
landlord,  is  not  equivalent  to  an  eviction.     Hawkes  v.  Orton,  5  A.  &  E.  367. 

*  Kesler  v.  McConachy,  1  Eawle,  E.  335 ;  Boynton  v.  Bobbitt,  2  Vent.  68 ;  Stokes. 
UiCooper,  4  Camp.  E.  514;  Neale  v.  Mackenzie,  2  Cr.  M.  &  E.  84. 

6  Whitney  v.  Myers,  1  Paer,  E.  267. 
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premises,  unmolested  in  any  way  by  the  landlord ;  and  it  is  a  prin- 
ciple in  all  cases  of  contract,  that  a  party  who  deprives  another  of  the 
consideration  on  which  his  obhgation  is  founded,  can  never  recover 
damages  for  its  non-fulfilment.  I±J5_wii£UxJnimateriaL]2yjwMi^^ 
the  failure_of_cQngidera±ion_liasJ)£en„praduced_,_the-  only-inc|iiii:yJ)£ingy 
has  it  failed  by  the^  conduct  of_the  lessor,.  Thus,  if  a  landlorderects 
a  nuisance  so  near  the  premises  as  to  deprive  the  tenant_of  thejuse 
of  thepa,  or  to  drive  him  away  from  them,  it  amounts  to  an  eviction, 
and  no  rent  can  be  recovered.  As  where  the  lessor  was  guilty  of 
habitually  bringing  lewd  women  under  the  same  roof  with  the  demised 
premises,  though  in  an  apartment  not  demised,  by  which  nocturnal 
noise  and  disturbance  was  made,  and  in  consequence  the  lessee  quit- 
ted the  premises  with  his  family,  it  was  held  to  amount  to  an  eviction, 
and  that  no  rent  was  recoverable.^    But  where  a  tenant  abandons  the 


''  Pendleton  v.  Dyett,  supra.  The  Superior  Court  of  the  city  of  New  York,  iii  Cohen 
V.  Dupont,  1  Sandf.  R.  260,  appear  to  hare  carried  out  the  doctrine  of  an  eviction 
hy  the  landlord's  misconduct  to  the  utmost  verge  of  the  authorities ;  holding,  that  an 
intentional  disturbance  of  the  tenant's  beneficial  use  and  enjoyment  of  the  premises, 
injurious  to  his  business,  and  destructive  of  the  comfort  of  himself  and  family,  which, 
disturbance  was  produced  by  the  landlord's  family,  but  with  his  knowledge,  constituted 
an  eviction  by  the  landlord,  and  precluded  him  from  the  recovery  of  rent.  In  this 
case  the  defendant's  principal,  Dr.  Chase,  occupying  the  second  floor  of  the  house,  had 
reserved  to  himself,  in  the  lease,  the  privilege  of  exercising  his  vocation  as  a  dentist.. 
His  business  necessarily  would  lead  to  many  visits  to  his  apartments,  and  the  more 
in  proportion  to  his  prosperity.  It  seems  that  the  calls  made  upon  him  were,  in  fact, 
numerous;  and,  either  because  they  were  disturbed  by  the  constant  ringing  of  the 
door-bell,  or  from  mischievous  or  malicious  motives,  some  of  the  plaintiff's  family 
resorted  to  the  expedient  of  mufBing  the  bell.  This  was  done  frequently,  and  was 
continued  after  the  tenant  remonstrated  with  the  plaintiff  agair/st  it,  and  after  the 
latter,  by  the  exercise  of  his  authority,  should  have  stopped  it  effectually.  The  conse- 
quence of  this  conduct  was,  that  persons  coming  to  visit  the  tenant  as  a  dentist  would 
pull  at  the  bell  from  fifteen  to  twenty  minutes  before  effecting  an  entrance,  and  some- 
times were  compelled  to  leave  without  succeeding  in  getting  into  the  house ;  and  if 
persisted  in,  the  inevitable  effect  of  such  conduct  would  be  seriously  to  impair,  if  not 
to  destroy,  the  tenant's  professional  business.  In  addition  to  this,  and  calculated  to 
affect  the  tenant  in  the  same  way,  there  were  a  variety  of  minor  offences  committed 
by  the  plaintiff's  family.  They  littered  the  stair-carpet  with  nutshells,  dirt,  and  other 
filth ;  with  the  sweepings  from  the  story  above,  and  with  water  spilled  upon  it ;  and 
placed  snowballs  in  the  window-sill,  &c.,  to  drip  upon  the  carpet.  On  one  occasion  a 
placard  was  put  on  the  stairway,  to  call  attention,  by  his  name,  to  the  filthy  condition 
of  the  tenant's  stairs ;  such  condition  being  in  spite  of  great  efforts  on  his  part  to  keep 
it  clean.  Impertinent  and  insulting  language  was  addressed,  by  the  plaintiff's  family, 
to  persons  visiting  the  tenant  on  business ;  and  loud  singing  and  like  noises  were  made 
on  the  stairway,  calculated  to  disturb  such  persons.  In  reference  to  the  tenement  as 
the  tenant's  dwelling,  he,  his  wife,  and  his  widowed  sister,  were  repeatedly  and  fre- 


CH.  IX.]         OF  THE  COVENANT  TO  PAY  RENT.  267 

premises,  and  resists  the  payment  of  rent  subsequently  accruing,  on 
the  ground  that  other  apartments  in  the  same  building,  adjoining  or 
below  his,  are  occupied  as  a  place  of  prostitution,  he, must  show  that 
the  landlord  created  the  nuisance,  by  leasing  such  apartments  for  that 
purpose,,  or  that  it  existed  by  his  connivance  and  consent.^ 

§  381.  There  is  no  implied  warranty  on  the  letting  of  a  house  or 
land,  that  it  shall  be  reasonably  fit  for  habitation  or  cultivation,  or 
any  other  purpose  for  which  it  was  let.  And  where  a  person  hired  a 
house  and  garden  for  a  term  of  years,  to  be  used  for  a  dwelling-house, 
but  subsequently  abandoned  it,  as  unfit  for  habitation,  in  consequence 
of  its  being  infested  with  vermin,  and  other  nuisances,  which  he  was 
not  aware  of  when  he  took  the  lease  ;  the  principle  was  laid  down, 
after  an  elaborate  review  of  all  the  cases  where  a  contrary  doctrine 
seemed  to  have  prevailed,  that  there  is  no  imphed  contract  on  a 
demise  of  real  estate,  that  it  shall  be  fit  for  the  purposes  for  which  it 
was  let.^  Consequently,  an  abandonment  of  the  premises  under  these 
circumstances,  forms  no  defence  to  an  action  for  rent.  And  in  all 
those  cases  where  a  tenant  has  been  allowed  to  withdraw  from  the 
tenancy,  aiid  refuse  payment  of  rent,  there  will  be  found  to  have 
been  a  fraudulent  misrepresentation  as  to  the  state  of  the  premises, 
which  were  the  subject  of  the  letting,  or  the  premises  were  proved  to 
be  uninhabitable  by  some  wrongful  act,  or  default  of  the  landlord 
himself.^    But  an  exception  to  the  rule  holds,  it  is  said,  when  the 


quently  subjected,  by  the  plaintiff  and  his  family,  to  insulting  and  abusive  language, 
to  hearing  obscene  noises  at  their  door,  and  to  a  variety  of  similar  annoyances,  petty 
in  their  detail,  and  taken  singly,  but,  in  the  aggregate,  sufficient  to  render  them  very 
uncomfortable  and  unhappy.  Such  being  the  evidence  in  the  case,  the  jury  held  that 
it  proved  an  eviction  of  the  tenant,  and  we  think  theu'  conclusion  was  correct.  Per 
Sandford,  Justice.  In  a  subsequent  case,  however.  Cram  u.  Dresser,  2  Sandf.  R.  120, 
the  same  court  held,  that  a  wrongful  act  of  the  landlord,  causing  great  inconvenience 
and  trouble  to  the  tenant's  family,  and  keeping  the  demised  premises  in  confusion  and 
disorder  for  a  long  period,  by  an  unreasonable  delay  in  the  painting  and  repairing  he 
had  undertaken  to  do,  although  it  might  have  justified  the  tenant  in  considering  it  as 
an  eviction,  could  not  be  set  up  as  such,  where  the  tenant  continued  in  possession  for  a 
year  after  the  injury  was  sustained. 

1  Gilhooley  v.  "Washington,  4  Comst.  E.  217. 

=  Cleaves  v.  Willoughby,  7  Hill  (N.  Y.),  R.  83  ;  Hart  v.  "Windsor,  12  Mees.,&  Wels." 
68 ;  Sutton  v.  Temple,  Ibid.  52.  These  cases  directly  overrule  the  cases  of  Edwards 
V.  Etherington,  1  R.  &  M.  268;  Collins  v.  Barrow,  1  M.  &  Rob.  112;  and  Salisbury 
V.  Marshall,  4  C.  &  P.  65. 

s  Per  Tindal,  J.  in  Izon  v.  Gorton,  5  Bingh.  N.  C.  501. 
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contract  is  of  a  mixed  nature,  as  for  lodging,  or  of  a  house  -with 
furniture ;  where  it  was  said  the  landlord  does  impliedly  contract, 
that  it  shall  be  reasonably  fit  for  habitation,  and  that  the  tenant  may 
quit  without  notice  if  it  be  not  so.  Thus  where  a  man  took  a  ready- 
furnished  house,  but  upon  entering  found  it  so  infested  with  vermin 
as  to  be  unfit  for  the  occupation  of  a  respectable  family,  Lord 
Abinger,  C.  B.,  held,  that  the  house  being  let  with  the  furniture,  for 
occupation,  for  a  limited  period,  there  was  an  imphed  condition  that 
it  should  be  habitable  when  the  defendant  entered  upon  the  pos- 
session ;  and  he  therefore,  left  it  for  the  jury  to  say,  whether,  under 
all  the  circumstances  of  the  case,  the  alleged  grievance  amounted  to 
a  nuisance,  or  was  merely  made  a  pretext  by  the  tenant  for  leaving 
the  house. ^ 

§  382.  Rent  being  an  equivalent  for  the  interest  enjoyed,  a 
covenant  for  its  payment  cannot  be  enforced,  if  no  estMe  passed 
under  the  lease,  and  the  tenant  has  not  occupied  the  premises,  since 
there  is  no  legal  consideration  for  the  engagement.  As  if  an  attor- 
'jiey  grants  a  lease  for  another,  m  his  own  name,  instead  of  the  name 
■of  his  principal ;  ^  or  if  the  committee  of  a  lunatic,  having  no  legal 
Authority  for  that  purpose,  make  leases  in  their  own  name ;  ^  or 
whenever  the  lessor  (supposing  him  competent  to  demise)  has  no 
interest  in  the  premises.*  The  same  result  ensues,  whether  the  lease 
is  void  at  common  law  or  annulled  by  statute.^  And  where  a  hcense 
was  granted  for  a  term  of  years,  to  continue  a  channel  open  through 
the  bank  of  a  navigable  canal  in  order  that  the  waste  water  might 
pass  through  the  channel,  to  the  mills  of  the  grantee,  on  his  paying 
a  certain  annual  sum,  and  he  covenanted  to  make  such  payments ; 
inasmuch  as  it  appeared  on  the  trial,  that  the  grantors  had  no  legal 
or  equitable  estate  in  the  premises  professed  to  be  granted,  the  court 


1  Smith  u.  Marrable,  11  M.  &  W.  5;  1  Car.  &  Mar.  479.  See  also,  Cowie  v. 
Goodwin,  9  C.  &  P.  378 ;  Potter  v.  Truitt,  3  Harr.  R.  331.  In  the  case  of  Howard  v. 
Doolittle.  The  Superior  Court  of  the  City  of  New  York,  per  Duer,  J.,  June,  1854, 
refused  to  follow  the  case  of  Smith  v.  Marrable;  as  being  not  only  inconsistent  with 
other  decisions  of  the  Queen's  Bench  itself,  but  in  direct  opposition  to  the  general  rule 
of  law,  stated  in  the  text. 

2  Frontin  v.  Small,  2  Ld.  Eay.  1418  ;  May  v.  Prye,  Preem.  447 ;  2  Stra.  705. 
"  Knipe  v.  Palmer,  2  Wils.  K.  130. 

*  Aylet  V.  "Williams,  3  Lev.  193. 

5  Cleves  V.  Willoughby,  supra ;  JeiTons  v.  Harridge,  1  Sid.  308 ;  1  Saund.  6 ;  2 
Keb.  102,  116. 
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held  that  the  grantee  or  his  assignee  was  not  bound  hy  the  cove- 
nant. ^ 

§  383.  The  tenant's  obhgation  to  pay  rent  may  sometimes  be 
apportioned ;  for,  as  rent  is  incident  to  the  reversion,  -whenever  that 
is  severed,  either  by  the  act  of  the  parties  or  by  act  of  law,  the  rent 
mU  follow  the  reversion,  and  become  payable  to  the  assignees  of  the 
respective  portions  thereof.^  But  the  lessee's  consent  to  the  ap- 
portionment, when  made  by  the  lessor,  is  necessary  to  give  it  validity ; 
unless  the  proportion  of  rent  chargeable  upon  each  part  of  the  land 
has  been  settled  by  the  intervention  of  a  jury.^  Such  an  apportion- 
ment is  to  be  made  among  the  several  owners  of  the  reversion,  or  of 
the  rent,  according  to  the  value  of  the  several  parts  held  by  each, 
and  not  according  to  the  quantity,  or  munber  of  acres  ;  *  and  it  is  the 
province  of  a  jury  to  apportion  the  rent  to  the  value,  according  to 
the  evidence  produced,  unless  the  parties  themselves  settle  the  pro- 
portions to  be  collected  from  each  tenant,  by  an  agreement  with  him.^ 
Where  the  lessor  is  entitled  only  to  an  apportioned  part  of  the  rent, 
an  action  for  recovering  it  need  not  be  confined  to  that  part,  but  he 
may  sue  for  the  whole  amount,  and  recover  as  much  as,  in  the 
opinion  of  the  jury,  he  ought  to  have,  and  will  be  barred  as  to 
the  residue.® 

§  384.  An  apportionment  of  rent,  however,  follows  only  upon  a 
voluntary  alienation  of  the  reversion  by  the  lessor  ;  and,  therefore,  if 
the  tenant  transfers  the  whole  or  part  of  his  lease,  the  efiect  will 
not  be  to  discharge  him  of  the  whole  or  part  of  his  habihty  for 
rent,  as  he  will  still  remain  liable  to  the  landlord  for  the  whole.'' 
The  tenant,  of  course,  wiU.  have  the  right  to  call  upon  the  imder- 


1  Earl  of  Portmore  v.  Bunn,  1  Barn.  &  Cress.  694 ;  3  D.  &  K.  145. 

2  Nellis  V.  Lathrop,  22  Wend.  R.  121 ;  Van  Rensselaer  v.  Jones,  2  Barb.  R.  643. 

3  Bliss  V.  Collins,  1  Dow.  &  Ry.  291 ;  s.  c.  5  B.  &  A.  876 ;  1  Man.  &  Gr.  577. 
*  Van  Rensselaer's  Ex'rs.  v.  Gallup,  3  Denio,  454. 

5  3  Kent;  Com.  376 ;  Cuthbert  v.  Kuhn,  3  Whart.  366  ;  Farley  v.  Craig,  6  Halst. 
E.  262  ;  McEUery  v.  Flannagan,  1  Ear.  &  Gill,  308. 

|>  Walter  v.  Maunde,  1  Jac.  &  Walk.  181.  Where  land  in  possession  of  a  tenant 
for  years,  is  convoyed  by  deed,  the  right  of  a  purchaser  of  the  reversion  to  receive  the 
whole  rent  of  the  current  quarter,  cannot  be  controlled  by  a  contemporaneous  parol 
agreement  to  apportion  the  quarter's  rent  between  assignor  and  assignee.  Flim  v. 
Calow,  1  M.  &  G.  589. 

'  Rushden's  Case,  Dyer,  4  b;  Broome  v.  Hore,  Cro.  Eliz.  633. 
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tenant  for  his  proportion  of  rent,  but  it  gives  the  landlord  a  double 
remedy:  against  the  tenant,  for  the  whole  rent,  by  virtue  of  his 
contract,  and  against  the  under-tenant,  for  the  part  occupied  by  him, 
in  respect  to  his  privity  of  estate.^  Nor  can  one  of  two  joint  tenants 
of  a  lease  discharge  or  apportion  his  liability,  by  assigning  over  to 
the  other ;  for  the  lessees,  by  then-  own  act,  cannot  divide  the  rent, 
so  as  to  put  the  lessor  to  several  remedies  for  it.^  But  Avhenever  the* 
reversion  is  severed  by  act  of  law,  there  will  be  an  apportionment  of 
rent.  Thus  upon  a  descent  of  the  reversioti  among  heirs,  or  on  a 
judicial  sale  of  part  of  the  demised  premises,  the  tenants  will  have 
two  landlords,  and  bound  to  pay  rent  to  each  for  the  portion  of  the 
premises  belonging  to  them  respectively.^  And  if  the  landlord 
die,  leaving  a  widow,  she  will  have  a  right  to  receive  one  third  of 
the  rent,  while  the  remaining  two  thirds  wiU  be  payable  to  his 
heirs.* 

§  385.  Various  other  instances  of  apportionment,  by  act  of  law, 
may  be  mentioned.  As  where  a  portion  of  the  prenaises  is  taken,  by 
pubUc  authority,  for  the  opening  or  widening  of  streets,  the  tenant 
is  entitled  to  an  abatement  of  the  rent,  and  is  only  chargeable  with 
the  proportion  of  rent  due  for  the  residue  of  the  premises  not  taken.^ 
If  a  landlord  enters  upon  part  of  the  land  for  a  forfeiture,  he  is  only 
entitled  to  the  proportion  of  rent  due  for  the  other  part.^  So,  if  the 
tenant  surrenders  part  of  his  estate  to  the  lessor,  the  rent  will  be 
apportioned,  and  payable  only  in  respect  to  the  residue  of  the 
premises  ;  '^  and  if  he  be  evicted  from  part  by  force  of  a  paramount 


1  Stevenson  v.  Lambard,  2  East,  E.  580. 

2  Bailiff  of  Ipswicli  v.  Martin,  1  Eol.  Abr.  235, 1.  35.  Where  several  persons  being 
the  owners  of  land  chargeable  with  rent,  as  tenants  in  common,  make  a  voluntary 
partition  among  themselves,  each  assuming  the  payment  of  his  equitable  share  of  the 
rent,  a  release  to  one  of  the  owners  will  not  extinguish  the  liability  of  another,  and  the 
land  of  each  still  remains  chargeable  with  the  rent ;  but  as  between  themselves,  each 
is  liable  to  the  other  for  any  amount  he  may  be  compelled  to  pay  beyond  his  pro- 
portionate share.  Van  Eensselaer  u.  Chadwick,  24  Barb.  E.  333.  And  if  a  portion 
of  the  lands  so  partitioned  comes  to  the  possession  of  a  third  person,  he  is  also  liable 
as  assignee  of  the  lessee.    Tan  Eensselaer  v.  Gifford,  lb.  349. 

3  Cole  V.  Patterson,  25  Wend.  E.  456;  Co.  Lit.  148,  a;  Walton  v.  Flint,  Cro. 
Eliz.  742. 

*  1  Eol.  Abr.  237,  b,  12,  Apportionment;  Cro.  Eliz.  771. 

5  Gillespie  v.  Thomas,  15  Wend.  E.  464 ;  Cro.  Eliz.  742;  Cro,  Jac.  160. 

8  Walker's  Case,  3  Eop.  22. 

'  Smith  V.  Mailings,  Cro.  Jac.  160. 
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title,  that  will  not  operate  as  a  suspension  of  the  whole  rent,  but  it 
•wiU  be  apportioned  and  payable  only  for  the  residue. ^  As  between 
the  lessor  and  an  assignee  of  the  lessee,  where  the  lessor's  right  to 
rent,  depends  solely  upon  the  privity  of  estate,  an  eviction  out  of 
part  will  not  suspend  the  rent  in  toto,  but  the  assignee  will  be  liable 
for  rent,  payable  in  respect  to  the  residue  of  the  lands  demised.^ 
Yet  if  the  eviction  be  from  part  of  the  thing  demised,  out  of  which  no 
rent  issues,  it  wiU  not  produce  a  suspension  of  any  part  of  the  rent.^ 
And  if,  at  the  time  of  entry  by  the  lessee,  part  of  the  land  is  in  the 
possession  of  a  third  party,  under  a  prior  demise  from  the  same 
landlord,  extending  beyond  the  period  of  the  second  demise,  the 
demise  of  the  part  leased  to  another  will  be  wholly  void,  and  the  rent 
wUl  not  be  apportionable,  nor  will  the  lessor  be  entitled  to  distrain  for 
the  rent,  or  any  part  of  it.* 

'  §  386.  Where  the  lessee  has  been  once  evicted,  the  rent  will  be 
suspended  for  the  future,  although  the  obstacle  to  his  reentry  be 
removed.  As  where  a  defendant  pleaded,  that  the  lessor  entered 
and  held  Mm  out,  it  was  determined  that  the  entry  of  the  lessor  was 
enough  to  satisfy  the  averment  of  holdiag  out,  and  that  it  suspended 
the  rent,  although  it  appeared  that  the  lessor  retired  from  the  land 
immediately  after  the  lessee's  eviction.^  So  in  a  case  where  a  lessee 
took  possession  of  a  farm,  under  an  agreement,  which  his  landlord, 
in  a  material  point  failed  to  fulfil,  and  occupied  the  premises  for  a 
year ;  at  the  expiration  of  which  time  the  landlord  sued  him  for  the 
full  amount  of  the  rent ;  the  court  were  of  opinion  that  the  agreement 
between  them  was  only  evidence  of  the  amount  of  rent  to  be  paid, 
where  the  tenant  had  occupied  under  such  agreement ;  but  that.  La 
the  present  instance,  the  landlord  having  failed  to  fulfil  the  agree- 
ment, in  the  chief  object  which  had  induced  the  lessee  to  propose 
becoming  a  party  to  it,  the  tenant  could  not  be  said  to  hold  the  farm 
under  the  agreement;  and  that,  therefore,  the  landlord  was  not 
entitled  to  recover  the  full  amount  of  rent,  but  only  so  much  as  the 
jury  should  think  the  tenant  ought  to  pay,  under  all  the  circumstances 


''  Ibid. ;  Co.  Lit.  148 ;  Wallcer's  Case,  supra. 
^  Stevenson  v.  Lambard,  supra, 
^  Saunderson  v.  Harrison,  Cro.  Jac.  679. 
*  Neale  v.  Mackenzie,  1  Mees.  &  Wels.  747. 
5  Cibil  V.  Hill,  1  Leon.  K.  110. 
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of  the  case.^  Where  part  of  the  land  is  lost  to  a  tenant  by  the  act  of 
Grod,  he  is  not  liable  for  the  whole  rent ;  as  if  the  sea  break  in  and 
overflow  a  part  of  the  land  ;  in  which  case,  although  the  soil  remains 
to  the  tenant,  he  cannot  appropriate  the  fishery,  which  is  its  only  use, 
to  his  exclusive  enjoyment,  the  sea,  the  common  highway  of  nations, 
being  opAi  to  every  one.  But  a  distinction  is  made  between  the  sea 
and  fresh  water ;  because,  though  the  land  be  covered  with  "fresh 
water,  the  right  of  taking  fish  there  is  exclusively  vested  in  the 
lessee,  and  therefore  there  will  be  no  deduction  of  rent  in  this  event.^ 

§  387.  It  is  also  a  weU-settled  rule,  that  in  all  cases  of  periodical 
payments,  accruing  at  intervals  and  not  de  die  in  diem,  there  can  be 
no  apportionment.^  If,  therefore,  a  tenant  is  evicted  at  any  time  be- 
fore the  rent  becomes  due,  it  is  not  payable  at  all.  As,  if  there  be  a 
lease  for  a  term  of  years,  with  rent  payable  annually,  and,  before  the 
expiration  of  the  year,  the  lessee  be  evicted,  the  lessor  shall  have  no 
rent ;  *  or,  if  the  rent  is  payable  quarterly,  and  the  tenant  be  turned 
out  before  the  end  of  a  quarter,  the  landlord  loses  the  rent  of  the  cur- 
rent quarter,  for  rent  will  not  be  apportioned  in  respect  of  time.^  For 
this  reason,  by  the  common  law,  if  a  tenant  for  life  made  a  lease  for 
years,  rendering  a  yearly  rent,  and  died  in  the  course  of  a  year,  the 
rent  could  not  be  apportioned,  and  his  tenant  would  go  free  of  rent 
for  the  first  part  of  the  year,  since  it  was  an  entire  contract,  which 
could  not  be  apportioned.^  But  the  statute  of  11  Geo.  II.  c.  19, 
first  applied  a  remedy  to  cases  of  this  kind ;  and  the  Revised  Statutes 
of  New  York,  foUowing  the  English  statute,  declare :  "  When  a 
tenant  for  fife,  who  shall  have  demised  any  lands,  shall  die  on  or 
after  the  day  when  any  rent  became  due  and  payable,  his  execu- 


1  Tomlinson  u.  Day,  2  Br.  &  Bing.  682.  Where  a  lease  granted  land  and  an  ease- 
ment upon  other  land  of  the  grantor,  wjth  a  covenant  for  the  quiet  enjoyment  of  the 
whole,  the  tenant  on  a  partial  eviction  from  the  easement  under  title  paramount,  is 
entitled  to  an  abatement  of  the  rent.     Blair  v,  Claxton,  18  N.  T.  Rep.  527. 

2  1  Eol.  Abr.  236,  1.  46 ;  Dyer,  56,  a. 

^  Clapp  V.  Astor,  2  Edw.  Ch.  R.  379 ;  Wilson  v.  Harman,  2  Ves.  Sen.  672 ;  s.  C. 
Amb.  279;  3  Bro.  C.  C.  101. 
*  Bank  of  Penn.  v.  Wise,  3  Watts,  394 ;  Countess  of  Plymouth  v.  Throgmorton, 

I  Salk.  65. 

6  Zule  o.  Zule,  24  Wend.  R.  76 ;  Clun's  Case,  10  Rep.  128 ;  Wood  v.  Partridge, 

II  Mass.  R.  488;  15  Ibid.  268. 

^  Clun's  Case,  supra;  Jenner  v.  Morgan,  1  P.  Wms.  392  ;  Cutter  v.  Powell,  6  T.  E. 
320. 
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tors  or  administrators  may  recover  from  the  under-tenant  the  whole 
rent  due ;  if  he  die  before  the  day  when  any  rent  is  to  become  due, 
they  may  recover  the  proportion  of  rent  which  accrued  before  his 
death."  i 

§  388.  An  eviction  consists  in  taking  from  a  tenant  some  part  of 
the  demised  premises  of  which  he  was  in  possession,  not  in  refusing  to 
put  him  in  possession  of  something,  which,  by  the  agreement,  he  ought 
to  have  enjoyed ;  the  omission  of  a  landlord,  therefore,  to  perform  such 
covenants,  does  not  amount  to  an  eviction,  and  is  no  bar  to  the  lessor's 
claim  for  rent ;  the  lessee's  remedy  is  by  an  action  to  recover  dam- 
ages for  a  breach  of  the  covenant."^  Yet,  where  the  landlord  let  an 
unfinished  house,  and  agreed  to  finish  it  by  a  certain  day,  but  did 
not,  it  was  held  that  the  tenant  was  not  bomad  to  occupy  the  house  ; 
but  if  he  did  occupy  it,  he  was  bound  to  pay  the  stipulated  rent,  for 
that  possession  subjects  a  tenant  to  the  payment  of  rent,  unless  there 
has  been  an  eviction.^  Neither  can  a  lessee  claim  a  deduction  from 
the  stipulated  rent,  by  reason  of  a  contemporaneous  parol  agreement 
to  make  improvements  during  the  term,  which  would  render  the  use 
of  the  demised  premises  more  valuable  ;  such  an  agreement  cannot  be 
shown  in  any  case,  where  there  was  no  fraud  in  making  the  lease,  or 
in  obtaining  its  execution.*  In  order  to  effect  a  suspension  of  rent,  ; 
there  must  be  an  actual  expulsion  or  eviction  from  the  premises,  and  ;' 
not  a  mere  trespass,  or  disturbance  of  the  enjoyment.^  Therefore,  '] 
where  a  lessor  commanded  the  breaking  of  a  partition  wall  in  the 
house  demised,  it  was  held  not  to  amount  to  a  reentry.^  And  where 
a  lease  was  executed  of  three  rooms  in  a  building,  together  with  a 
landing  on  a  navigable  canal,  embracing  a  front  of  two  hundred  feet, 
and  the  lessee  covenanted  to  pay  a  certain  annual  rent,  so  long  as  he 
should  he  permitted  to  occupy  the  premises,  it  was  held,  in  the  State 
of  New  York,  that  the  destruction  of  the  rooms  by  fire  was  not  em- 
braced in  the  qualification  contained  in  the  covenant ;  and,  to  entitle 
the  defendant  to  a  discharge  from  the  rent,  he  should  have  shown  a 


1  1  R.  S.  747,  5  22. 

2  Etheridge  v.  Osborne,  12  Wend.  R.  529. 
8  Allen  V.  Pell,  4  "Wend.  R.  505. 

4  The  Mayor,  &c,  v.  Price,'5  Sandf.  R.  542. 

6  "Waldron  v.  McCarty,  3  Johns.  E.  471 ;  Kortz  v.  Carpenter,  5  Johns.  E.  120 ; 
Eoper  V.  Lloyd,  Sir  T.  Jones,  148  ;  Hunt  v.  Cope,  Cowp.  E.  242. 
«  Harrison's  Case,  Clayt.  34;  Smith  v.  Eawleigh,  3  Camp.  513. 


274  LAW  OP  LANDLORD  AND  TENANT.         [CH.  IX. 

surrender  of  the  whole  of  the  premises;  and  that,  while  he  re- 
mained in  possession  of  any  portion  of  the  premises,  he  could  claim 
only  a  2)ro  raid  deduction  of  rent  for  such  part  only  as  had  been 
destroyed. 1 

§  389.  Any  other  mere  entry  upon  the  premises  by  the  landlord, 
without  an  eviction,  does  not  discharge  the  rent ;  for  the  landlord,  in 
such  case,  is  only  a  trespasser.^  But  where  a  party,  after  executhig 
leases  of  portions  of  his  farm  to  several  tenants,  granted  the  whole 
farm,  with  the  reversion  of  the  demised  premises,  to  a  tenant  in 
fee,  reserving  an  annual  rent,  and  after  such  grant  entered  upon  the 
premises,  and  distrained  the  goods  of  the  original  tenants,  for  rent 
accrued  subsequent  to  the  grant  of  the  whole  estate  ;  such  entry  and 
distress  were  held  equivalent  to  an  eviction  of  the  principal  tenant, 
and  produced  a  suspension  of  the  rent.-^ 

§  390.  With  respect  to  the  person  to  whom  rent  is  payable,  it  is 
scarcely  necessary  to  observe  that  every  tenant  is  responsible  to  his 
immediate  landlord,  in  the  first  instance ;  but  an  under-tenant,  in  order 
to  protect  his  possession,  may  always  pay  to  the  original  lessor.  And 
it  is  not  necessary  for  his  protection,  that  the  original  lessor  should 
threaten  a  suit,  or  even  demand  the  money ;  the  right  of  the  land- 
lord to  sue  for  rent,  or  to  reenter,  is  sufiBcient  to  render  the  payment 
compulsory.^  If  a  lessor,  being  owner, of  the  fee,  dies,  after  rent  has 
become  due,  it  is  payable  to  his  executor  or  administrator,  and  not  to 
the  heir  at  law  ;  but  if  he  dies  before  the  rent  accrues,  it  belongs  to 
the  heir,  and  not  the  executor  or  administrator.^  An  illustration  of 
the  principle  applicable  to  this  subject,  occurs  in  a  case,  where  a 


1  Willard  v.  Silliman,  19  Wend.  E.  358.  So  where,  before  the  first  of  May,  a  per- 
son leased  a  store  and  dwelling  for  one  year  from  that  day,  rent  payable  quarterly  iu 
advance,  the  store  and  dwelling  to  be  erected  and  completed  by  that  day,  the  upper 
story  to  be  finished  into  a  dwelling ;  and  the  tenant  entered  into  possession  and  re- 
mained until  the  second  quarter's  rent  fell  due,  and  then  abandoned  the  premises  ;  it 
was  held  to  be  no  objection  to  the  collection  of  rent,  that  the  premises  were  untenant- 
able, in  consequence  of  the  building  not  being  completed  by  the  landlord  according  to 
the  agreement.     Nichols  v.  Dusenbury,  2  Conist.  R.  283. 

2  "Wilson  V.  ,  Yer^er,  K.  379. 

3  Lewis  V.  Payn,  4  Wend.  R.  423. 
'  Pock  V.  IngersoU,  3  Seld.  R.  528. 

6  Cole  V.  Patterson,  25  Wend.  R.  456 ;  Duppa  v.  Mayo,  1  Saund.  R.  287 ;  Barwick 
V.  Foster,  Cro.  Jac.  227;  2  Dana  (Ky.),  R.  54. 
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tenant  for  life,  having  granted  leases  in  conformity  to  his  power, 
died  before  midnight,  though  after  sunset,  on  the  rent-day ;  and  the 
remainder-man  was  declared  to  be  entitled  to  the  rent,  because  it 
followed  the  reversion,  which  descended  to  the  heir  before  the  rent 
became  due.^ 

§  391.  As  to  the  time  when  rent  is  due,  we  observe,  that  by  the 
old  law  it  was  due  and  payable  before  sunset  of  the  day  whereon  it 
was  to  be  paid ;  on  the  reasonable  ground  that  sufficient  light  should 
remain  to  enable  the  parties  to  reckon  the  money ;  for  anciently,  the 
day  was  accounted  to  begia  only  from  sunrising,  and  to  end  imme- 
diately upon  sunset.^  But  Lord  Hale  laid  down  the  law,  which 
has  been  followed  since  his  day,  that  although  sunset  was  the  time 
appointed  by  law  to  demand  rent,  in  order  to  take  advantage  of  a 
condition  of  reentry  in  case  of  its  non-payment,  and  to  tender  it  in 
order  to  save  a  forfeiture,  yet,  that  in  strictness,  the  tenant  has  all 
the  day  to  pay  it,  and  that  it  is  not  due  untU  midnight,  or  the  last 
minute  of  the  natural  day,  whereon  it  is  made  payable.^  If,  there- 
fore, the  tenant  is  evicted  by  his  landlord  on  the  day  the  rent  is 
payable,  it  will  operate  as  an  extinguishment  of  the  whole  rent.* 
The  day  of  payment  depends  upon  the  contract ;  but  if  there  is  no 
special  agreement  to  the  contrary,  payment  would  be  due,  either 
yearly,  half-yearly,  or  quarterly,  according  to  the  usage  of  the  coun- 
try, and  the  presumed  intention  to  conform  to  it.  If  there  be  no 
usage  in  the  case,  rent  is  not  due  until  the  end  of  the  year.^  But 
we  have  seen,  that  in  the  city  of  New  York,  in  the  absence  of  any 
special  agreement,  rent  is  payable  on  the  usual  quarter  days,  by 
statute.  When  payable  in  money,  interest  is  allowed  to  be  recovered 
upon  rent  in  arrear  from  the  time  it  became  due,  at  least  in  New 
York,  Pennsylvania,  and  Maryland  ;  ^  and  such  is  believed  to  be  the 
general  rule.  But  in  North  Carolina,  it  is  held  not  to  be  recoverable 
by  way  of  damages,  in  an  action  of  debt  for  rent,''  nor  in  Louisiana, 


1  Norris  v.  Harrison,  2  Mad.  Ch.  R.  268. 

2  Co.  Lit.  202,  a. 

2  Duppa  V.  Mayo,  supra. 
*  Smith  V.  Shepherd,  15  Pick.  147. 

5  3  Kent,  Com.  374 ;  Menough's  Appeal,  5  "Watts  &  Ser.  E.  432 ;  Ante,  §  69. 
^  Clark  V.  Barlow,  4  Johns.  K.  183;  Obermyer  v.  Nichols,  6  Binney,  159;  s.  0.  4 
McCord,  59 ;  Dennison  v.  Lee,  6  Gill  &  Johns.  383. 
I  Cook  V.  "Wise,  3  H.  &  Munf.  463. 
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except  from  the  time  of  the  judicial  demand. ^  "Wliile  in  New  York 
it  was  lield,  that  in  a  covenant  for  non-payment  of  rent,  on  a  lease 
reserving  a  certain  number  of  bushels  of  wheat,  and  a  number  of 
fowls  annually,  the  plaintiff  is  entitled  as  matter  of  law,  to  interest, 
on  the  value  of  the  property  after  the  time,  when  by  the  terms  of  the 
lease,  it  should  have  been  dehvered.^ 

§  392.  -When  rent  in  Jcind  is  payable  by  the  terms  of  the  lease 
at  such  a  place,  in  a  market  town,  as  the  lessor  shall  appoint ;  if  no 
appointment  is  made,  it  is  the  duty  of  the  lessee  to  seek  the  lessor, 
ascertain  the  place  of  payment,  and  there  deliver  his  rent.  If  the 
landlord  cannot  be  found,  a  dehvery  anywhere  within  the  market 
town,  would  be  suflScient.  And  whether  payable  in  money,  or  in 
kind,  if  no  place  of  payment  is  specified,  a  tender  of  either  upon  the 
land,  is  good,  and  prevents  a  forfeiture.^  Although  the  tenant  is 
under  no  obligation  to  go  and  seek  the  landlord,  provided  the  con- 
tract is  silent  as  to  the  place  of  payment,  a  personal  tender  off  the 
land  is  held  to  be  sufficient.*  And  when  payable  in  kind  at  such 
place  as  the  lessor  shall  from  time  to  time  appoint,  the  lessor  may 
sustain  an  action  on  the  lease,  for  the  value  of  the  rent,  without 
averring  or  proving  that  he  directed  the  lessee  where  to  deliver  it. 
But  upon  such  a  lease,  if  the  lessor  gives  directions  where  to  make 
the  payment,  the  lessee  must  be  prepared  to  pay  according  to  the 
directions.^ 

§  393.  A  tender  of  money  is  its  actual  production  and  manual 
offer  to  the  party  entitled  to  payment.  It  is  not  enough  for  the  party 
to  say,  I  am  ready  to  pay  the  debt,  or  perform  the  duty ;  but  he  must 
make  an  actual  offer  to  pay  the  one  or  discharge  the  other.^  He 
must  declare  on  what  account  it  is  made ;  and  actually  produce  the 
money,  and  not  keep  it  in  his  pocket ;  but  he  may  offer  a  bag  with 
the  money  in  it,  and  it  is  then  the  creditor's  duty  to  examine  and 


1  Ferret  v.  Duprfe,  19  Louis.  K.  341. 

2  Van  Rensselaer's  Ex'rs.  v.  Jewett,  5  Dcnio,  E.  135. 

"  Lush  V.  Druse,  4  Wend.  R.  313;  16  Johns.  R.  222;  Van  Rensselaer  v.  Jones,  5 
Denio,  453. 

'  Walter  v.  Dewey,  16  Johns.  E.  222;  Hunter  v.  Laconte,  6  Cow.  R.  728;  Soward 
V.  Palmer,  8  Taunt,  R.  277 ;  Tinckler  v.  Prentice,  4  Taunt.  E.  555. 

s  Livingston  v.  Miller,  4  Seld.  E.  283 ;  s.  c.  1  Kern.  R.  80. 

"  Bakeman  v.  Pooler,  15  Wend.  E.  637 ;  2  Dall.  R.  190 ;  12  Mod.  R.  353. 
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count  it.i  The  actual  production  of  the  money,  however,  may  be 
dispensed  with  by  the  conduct  of  the  creditor :  as  if  he  absolutely 
refuses  to  receive  it,  or  if  he  objects  to  receive  it,  because  it  is  too 
much,  or  because  it  does  not  amount  to  the  debt  due,  together  with 
another  debt  which  he  also  insists  on  receiving,  or  where  he  tells  the 
party  he  need  not  produce  the  money .^  But  the  circumstance  of  de- 
manding more  than  is  due,  is  not  sufficient  to  excuse  an  actual  tender 
of  what  is  due.^  It  must  also  be  without  quahfication  or  condition, 
or  an  intention  of  cutting  off  some  other  claim  beyond  the  amount 
tendered;  as  if  the  debtor,  at  the  time  of  the  tender,  demands  a 
receipt  in  fuU  of  all  demands.  He  may,  however,  aik  a  written 
receipt  or  acknowledgment  for  the  amount  paid.* 

§  394.  As  to  a  tender  of  specific  articles,  the  authorities  agree, 
says  Judge  Cowen,  in  his  treatise  on  the  Justices'  Courts,  that  the 
party  making  the  tender,  must  do  every  thing  in  his  power  'to  place 
himself  in  a  state  of  perfect  readiaess  to  perform,  or  the  tender  will 
not  be  complete,  whether  the  creditor  be  present  or  not.^  It  is  a 
general  rule,  also,  that  where  any  act  yet  remains  to  be  done  by  the 
purchaser  to  prepare  the  goods  for  delivery,  until  this  is  done,  the 
property  does  not  pass,  and  the  essential  object  of  identifying  the 
goods,  and  giving  the  tenderee  a  remedy  for  them,  by  caption,  trover, 
or  other  action  to  obtain  the  goods,  or  the  value  of  them,  is  not  yet 
obtained.  This  is  essential,  for  the  party  is  not  to  be  deprived  of  all 
remedy  upon  his  contract,  unless  another  remedy  is  furnished  him  by 
passing  the  property  of  the  chattels,  and  placing  them  completely 
under  his  control.^  Strictly,  a  tender  must  be  made  in  gold  and 
silver  coia  made  current  by  acts  of  Congress  of  the  United  States. 
Such  coin  as  is  issued  from  the  mint  may  be  counted,  and  the  creditor 
must  take  it  according  to  its  nominal  value.  But  with  regard  to 
foreign  coin,  the  creditor  may  dechne  to  receive  it,  except  by  its 


1  4Esp.R.68;  5  Ibid.  48;  4  Dall.B.372;  Ibid.  190;  5  Co.  115;  1  Inst.  208; 
5  Term  R.  432. 

2  Cow.  Treatise,  794 ;  3  Term  K.  683 ;  Peake,  R.  88 ;  Stone  v.  Sprague,  20  Barb. 
B.  509;  Holmes  v.  Holmes,  12  Barb.  137. 

3  Dunham  v.  Jackson,  6  "Wend.  R.  22. 

4  Wood  V.  Hitchcock,  20  Wend.  R.  47 ;  7  Dow.  &  Ry.  119 ;  1  N.  &  McCord,  242. 
6  1  Str.  504 ;  3  Johns.  Cas.  253,  per  Radcliff,  J. 

6  Cow.  Treatise,  796 ;  15  Johns.  R.  351 ;  12  East,  621 ;  13  Ibid.  522 ;  1  Root,  443 ;. 
5  Johns.  R.  119. 
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true  weight  and  value. ^  Bank-notes  constitute  a  part  of  the  cur- 
rency of  the  country,  and  ordinarily  pass  as  money.  When  they  are 
received  as  payment,  the  receipt  is  always  given  for  them  as  money  ; 
and  they  are  a  good  tender  as  money,  unless  specially  objected  to  hy 
the  creditor,  at  the  time  of  the  offer.^ 


SECTION  III. 

THE  COVENANT  TO  PAT  TAXES,  CHAEGES,  AND  ASSESSMENTS. 

§  395.  As  far  as  the  public  is  concerned,  it  is  a  general  principle 
that  the  tenant  is  to  pay  all  taxes  imposed  on  the  premises  ;  the  land 
itself,  in  the  hands  of  the  occupant,  is  debtor  to  the  pubhc,  and  primd 
facie  it  is  the  tenant's  tax,  because  all  the  remedies  are  against  him. 
He  is,  therefore,  for  his  own  protection,  authorized  to  pay  such  taxes, 
as  weU  as  assessments  for  public  improvements,  when  demanded, 
and  to  charge  them  to  account  of  rent ;  unless  it  is  clearly  a  part  of  his 
agreement  that  he  shall  pay  the  taxes  as  part  of,  or  in  addition  to,  the 
rent.^  But,  as  between  landlord  and  tenant,  the  landlord  is  bound,  as 
we  have  seen,  to  indemnify  the  tenant  against  all  such  charges  as  he 
has  been  obliged  to  pay,  and  for  which  the  landlord  was  primarily  lia- 
ble.* Whenever,  however,  a  tenant  advances  the  tax,  ground-rent, 
assessment,  or  other  prior  charge  on  the  land,  he  may  look  to  the 


1  Cow.  Treatise,  798.  Spanish  milled  dollars,  and  their  proportional  parts,  are 
declared  current  in  the  United  States,  and  a  legal  tender,  by  Act  10  April,  1806.  The 
dollar  of  Mexico,  Peru,  Chili,  and  Central  America,  Bolivia,  and  Spanish  pillar  dol- 
lars of  the  requisite  weight  and  fineness,  are  receivable  by  tale  in  payment  of  debts, 
for  one  hundred  cents  each ;  and  the  five-franc  piece  of  France  for  ninety-three  cents ; 
by  Act  3  March,  1843 ;  Act  25  June,  1834.  The  gold  coins  of  Great  Britain  at  94  6-10 
cents  per  pennyweight;  of  France,  at  92  9-100  cents  per  pennyweight,  by  Act  of  3 
March,  1843 ;  and  the  gold  coins  of  Portugal  and  Brazil,  22  carats  fine,  at  94  8-10  cents 
per  pennyweight;  and  of  Spain,  Mexico,  and  Columbia,  20  carats  3  7-16  grains  fine, 
at  the  rate  of  89  9-10  cents  per  pennyweight,  by  Act  of  28  June,  1834,  are  made  cur- 
rent and  receivable  by  weight,  for  the  payment  of  all  debts  and  demands. 

2  Per  Story,  J.,  United  States  v.  Bank  of  Georgia,  10  "Wheat.  R.  347. 

8  Tincklen  c.  Prentice,  4  Taunt.  E.  549;  Gabell  o.  Shevell,  5  Taunt.  K.  81.  It 
would  seem,  that  in  Maryland,  if  no  mention  is  made  of  taxes  in  the  lease,  they  are 
payable  by  the  tenant,  and  do  not  constitute  a  set-ofi'  to  the  payment  of  rent.  Hughes 
V.  Young,  5  Gill  &  Johns.  67. 

*  Sapsford  v.  Fletcher,  4  Term  R.  511 ;  Stubbs  v.  Parsons,  3  B.  &  A.  516.  And 
see  ante,  §  341 . 
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landlord  again  for  it  and  recover  the  amount  paid,  in  an  ordinary  suit 
at  law,  or  deduct  it  out  of  the  rent,  unless  it  is  provided  by  the  lease 
that  the  tenant  shall  pay  it.^  Nor  is  it  necessary,  for  the  purpose  of 
rendering  the  payment  an  involuntary  one,  that  the  superior  lord 
should  threaten  to  distrain ;  for  a  demand  by  one  who  has  power  to 
enforce  his  claim,  is  equivalent  to  a  compulsion ;  and  such  a  payment, 
to  use  the  words  of  Best,  C.  J.,  is  no  more  voluntary  than  a  donation  to 
a  beggar,  who  presents  a  pistol.^  And,  if  the  sum  paid  by  the  tenant 
exceeds  the  rent  due  to  the  landlord,  it  wiU  create  an  obligation  on 
the  part  of  the  landlord  to  repay  such  excess,  as  money  paid  by  the 
tenant  to  his  use.^ 

§  396.  According  to  the  English  law,  a  tenant  must  deduct  each 
year's  tax  from  each  year's  rent ;  for  if  the  deduction  is  not  made 
from  the  rent  of  the  current  year,  the  tenant  will  not  be  allowed  to 
deduct  in  any  subsequent  year,  the  amount  of  the  tax  so  omitted  to 
be  deducted.*  Thus,  where  an  occupant  of  lands,  having  during  a 
course  of  twelve  years,  paid  to  the  collector  of  taxes  the  landlord's 
property-tax,  and  the  full  rent  as  it  became  due  to  the  landlord,  with- 
out claiming  any  deduction  on  account  of  the  tax  so  paid  ;  he  was  not 
permitted  to  set  off  any  part  of  the  property-tax  so  paid,  in  the  land- 
lord's action  for  rent.^  In  the  case  referred  to,  however,  it  was  held, 
that  the  statute  required  the  tenant  to  deduct  those  payments  out  of 
the  rents  of  the  then  current  years,  and  that  for  that  reason  they 
could  not  be  set  off  against  subsequent  demands  of  rent  by  the  land- 
lord ;  but  the  court  expressly  say,  that  such  payments  are  still  recover- 
able by  the  tenant  in  a  separate  action  for  money  paid  to  the  landlord's 
use,  because  of  the  landlord's  hability  to  indemnify  the  tenant  against 
such  payments  at  common  law. 

§  397.  But  this  restriction  of  the  tenant's  right  to  deduct  the  taxes 
only  from  the  current  year's  rent,  does  not  exist  in  the  New  York 


1  1  N.  Y.  R.  S.  410,  §  73;  419,  §  6;  Hunt  v.  Amidon,  4  Hill,  E.  349;  Taylor 
V.  Zamira,  6  Taunt.  K.  524 ;  Clennell  v.  Read,  2  Mars.  371 ;  7  Taunt.  R.  50 ;  Dowson 
V.  Linton,  5  B.  &  A.  521. 

2  Carter  v.  Carter,  5  Bingh.  R.  406  ;  s.  c.  2  Moore  &  P.  732. 
s  Per  Burroughs,  J.,  in  Taylor  v.  Zamira. 

*  Stubbs  V.  Parsons,  3  B.  &  A.  516;  Andrew  v.  Hancock,  1  Bred.  &  Bing.  37; 
Spragg  V.  Hammond,  2  Ibid.  59. 
6  Denby  w.Moore,  1  B.  &  A.  123. 
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statute,  which  declares,  "  When  the  tax  on  any  real  estate  shaU  have 
been  collected  of  any  occupant  or  tenant,  and  any  other  person,  by 
agreement  or  otherwise,  ought  to  pay  such  tax,  or  any  part  thereof, 
such  occupant  or  tenant  shall  be  entitled  to  recover,  by  action,  the 
amount  which  such  person  ought  to  have  paid ;  or  to  retain  the  same 
from  any  rent  due,  or  accrmng  from  him,  to  such  person,  for  the  land 
so  taxed."  The  same  statute  also  enacts,  "  Where  any  district  tax, 
for  the  purpose  of  purchasing  a  site  for  a  school-house,  or  for  purchas- 
ing or  building,  keeping  in  repair,  or  furnishing  such  school-house 
with  necessary  fuel  and  appendages,  shall  be  lawfully  assessed  and 
paid  by  any  person,  on  account  of  any  real  property  whereof  he  is 
only  tenant  at  will,  or  for  three  years,  or  for  a  less  period  of  time  ; 
such  tenant  may  charge  the  o^vner  of  such  real  estate  with  the  amount 
of  the  tax  so  paid  by  him,  unless  some  agreement  to  the  contrary  shall 
have  been  made  by  such  tenant."  ^ 

§  398.  A  covenant  by  a  tenant  to  pay  all  rates,  which,  during  the 
term,  should  be  assessed  upon  the  premises,  except  the  land-tax,  means 
to  except  the  land-tax  which  the  landlord  is  obhged  to  pay  ;  and  there- 
fore the  tenant  must  pay  the  additional  tax  occasioned  by  an  improve- 
ment of  the  premises.^  In  a  case  where  a  tenant  took  a  village  lot  for 
twenty-one  years,  and  covenanted  to  pay  all  taxes,  charges,  and  im- 
positions which  should  be  imposed  upon  the  premises,  and  during  the 
term  the  premises  were  subjected  to  an  assessment  for  regulating  and 
paving  a  street,  under  an  act  incorporating  the  village  and  authorizing 
such  assessment,  passed  subsequent  to  the  making  of  the  lease  ;  the 
court  held,  that  by  the  terms  of  the  covenant  the  tenant  was  liable  to 
pay  the  assessment,  although  the  expenditure  was  for  a  permanent 
benefit,  extending  beyond  the  term.^  So  where  a  lessee  covenanted 
to  pay  all  assessments  for  which  the  property  should  be  liable,  he  was 
held  bound  to  pay  an  assessment  subsequently  imposed,  for  opening  a 
street,  although  it  was  not  authorized  by  any  law  existing  at  the  time 
the  lease  was  executed.* 


1  1  E.  S.  419,  §  4  ;  Ibid.  483,  k  83. 

2  Hyde  v.  Hill,  3  Term  K.  377. 

s  Bleecker  v.  Ballou,  3  Wend.  E.  263 ;  Mayor,  &c.  of  New  York  u.  Cashman, 
10  Johns.  E.  96;  Oswald  v.  Gilfert,  11  Ibid.  443. 

*  Post  I).  Kearney,  2  Comst.  E.  395.  Where  a,  lease  contained  a  provision  that  the 
lessee  should  pay  "  the  ordinary  and  yearly  taxes,"  it  was  held,  that  the  annual  water' 
rent,  charged  on  the  premises,  according  to  the  rates  established  by  the  Creton  Depart- 
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§  399.  As  both  landlord  and  tenant  are  entitled  to  damages  in  the 
event  of  property  being  taken  for  public  improvements,  —  the  landlord 
for  the  value  of  the  land  taken,  and  the  tenant  for  the  injury  done  to 
the  lease,  —  so,  in  case  they  are  both  benefited  by  the  contemplated 
improvement,  they  are  both  hable  to  be  assessed,  in  proportion  to  the 
benefit  they  receive.  But  where  a  lessee  covenanted  to  pay  all  taxes 
and  assessments,  which  might  be  imposed  during  the  term,  upon  the 
premises  by  legal  authority,  and  an  improvement  was  made,  which 
took  away  part  of  the  leasehold  premises  ;  it  was  held,  that  the  lessee 
was  chargeable  with  the  full  amount  of  the  assessment,  upon  the  whole 
interest  of  the  lessor  in  such  premises.'^  The  lessee's  covenant  runs 
with  the  land,  and  will  bind  an  assignee  of  the  term.^ 


SECTION    IV. 

THE    COVENANT   TO    INSURE. 

§  400.  A  covenant  is  sometimes  inserted  in  a  lease,  requiring  the 
tenant  to  insure  the  premises  ;  and,  in  case  of  damage  by  fire,  to  apply 
the  money  to  be  received  for  insurance,  in  rebuilding  or  repairing  the 
premises.  Without  such  covenant,  he  is  under  no  obhgation  to  effect 
an  insurance  ;  although,  if  it  is  a  long  lease,  he  might  find  it  prudent 
to  do  so  for  his  own  protection.  This  covenant,  in  general,  gives  the 
landlord  no  right  to  receive  the  insurance-money  from  the  insurers  ; 
but  when  it  contains  a  clause  for  reinstating  the  premises  with  the 
insurance-money,  he  may  not  only  require  it  to  be  so  apphed,  but  it 
becomes  also  a  covenant,  running  with  the  land,  enabhng  the  assignee 
of  the  reversion  to  maintain  an  action  for  its  breach.  And  a  similar 
effect  will  be  given  to  this  covenant,  wherever  a  statute  requires  the 
money  to  be  so  apphed.^  A  covenant  to  insure  and  keep  insured  a 
given  sum  of  money  upon  the  premises,  during  the  term,  in  some  suffi- 
cient insurance  office,  means  that  the  premises  shall  be  kept  insured 


ment,  is  within  the  meaning  of  the  covenant  and  properly  to  be  considered  as  embraced 
within  that  description  of  taxes.     Garner  v.  Hann,  6  Duer,  K.  262. 

1  As-tor  V.  Miller,  2  Paige,  E.  68. 

2  Post  V.  Kearney,  2  Comst.  R.  .394. 

8  Thomas  v.  Von  KapfF,  6  Gill  &  J.  372 ;  Vernon  v.  Smith,  5  B.  &  A.  1 ;  Spencer's 
Case,  5  Co.  17. 

24* 
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against  fire,  in  some  office  where  insurances  against  fire  are  usually 
effected ;  ^  not  that  the  lessee  should  effect  any  one  policy,  and  keep 
that  particular  one  on  fiDot ;  but  that  he,  his  executors,  and  assigns, 
should  always  keep  the  premises  insured  by  one  policy  or  another,  and 
this  covenant  will  be  broken,  if  the  premises  are  left  uninsured,  for  any 
time  however  short.^ 

§  401.  If  the  tenant  covenant  to  keep  the  premises  in  repair,  and 
also  to  insure  them  for  a  specific  sum  against  fire  ;  on  their  being 
bui-ned  down,  his  liability  on  the  former  covenant  is  not  limited  to  the 
amount  of  the  sum  insured  under  the  latter,  but  he  is  bound  to  put 
the  premises  in  as  good  order  as  they  were,  notwithstanding  the  sum 
insured  may  not  be  sufficient  for  that  purpose.^  Where  the  defendant 
covenanted  to  keep  the  premises  insured  during  the  term,  and  the 
policy  declared  that  only  fifteen  days  beyond  the  quarter-day  should 
be  allowed  for  the  payment  of  the  premium,  and  he  suffered  the  fifteen 
days  to  elapse  before  it  was  paid,  but  insured  afterwards ;  the  court 
held  the  covenant  broken,  for  the  landlord  run  the  risk  of  fire  from  the 
fifteenth  day  to  the  time  the  insurance  was  renewed.*  A  forfeiture 
for  the  breach  of  this  covenant  will  not,  in  general,  be  relieved  against 
in  equity,  unless  there  has  been  a  waiver  of  such  forfeiture  by  receipt 
of  rent  or  the  like ;  and,  on  the  non-performance  of  the  covenant,  the 
lessor  may  enter  as  for  the  breach  of  a  condition,  and  oust  the 
assignee  of  the  lessee ;  even  although  the  lessor  has  distrained  for 
rent,  with  knowledge  of  the  breach  of  the  covenant,  which  was  a 
waiver  of  the  breach  of  condition  up  to  the  time  of  distress ;  for  the 
subsequent  non-insurance  is  Tield  to  be  a  continuing  breach  up  to  that 
time,  and  gives  a  right  of  reentry  for  the  forfeiture.^ 


1  Doe  dem.  Pitt  v.  Shewin,  3  Camp.  R.  IS.'j. 

2  Doe  dem.  Flower  v.  Peck,  1  B.  &  Ad.  428.  A  change  of  tenants  of  the  insured 
building,  the  policy  being  silent  on  the  subject,  does  not  invalidate  the  policy,  though 
the  first  tenant  may  be  a  prudent,  and  the  second  a  grossly  careless  man.  Gates  v.  The 
Madison  Ins.  Co.  1  Selden,  R.  469. 

8  Digby  V.  Atkinson,  4  Camp.  R.  275. 

*  Doe  dem.  Pitt  v.  Shewin,  supra. 

5  Doe  dem.  Flower  v.  Peck,  supra.  As  a  breach  of  this  covenant  by  non-insurance, 
is  a  continuing  breach,  the  receipt  of  rent  by  the  landlord  after  the  commencement  of 
the  non-insurance,  waives  only  that  portion  of  the  broach  which  has  then  actually 
occurred.  Doe  d.  Mustow  v.  Gladwin,  6  Q.  B.  9.53  (51  E.  C.  L.  R.  953).  In  this  case, 
which  is  a  very  strong  illustration  of  the  rule,  the  tenunt  had  covenanted  to  insure  the 
demised  premises  and  to  keep  them  insured  in  the  joint  names  of  the  landlord  and  of 
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SECTION  V. 


THE   COVENANT  NOT   TO   ASSIGN. 


§  402.  A  covenant  not  to  assign  or  underlet  the  premises,  without 
the  express  permission  of  the  landlord,  is  a  covenant  on  the  part  of 
the  lessee  frequently  inserted  in  a  lease ;  and  although  it  seems  to 
be  a  reasonable  privilege,  that  a  man  shall  exercise  this  restraint  for 
the  salutary  purpose  of  selecting  his  own  tenants,  such  as  he  is  satis-* 
fied  will  take  care  of  his  property,  and  pay  rent  punctually,  it  is  a 
restraint  which  courts  of  law  do  not  favor. ^  In  some  cases  the  re- 
striction extends  to  the  whole  duration  of  the  term ;  in  others  to  a 
limited  time  only,  such  as  for  the  last  year,  or  the  last  two  or  three 
years ;  so  that,  at  all  events,  the  lessor  may  find,  on  the  determi- 
nation of  the  lease,  a  responsible  person  in  possession  of  the  property, 
to  whom  he  may  look  for  rent. 

§  403.  Covenants  of  this  description  are  construed  by  courts  of 
law  with  the  utmost  jealousy,  to  prevent  the  restraint  from  going 
beyond  the  express  stipulation!^    It  is,  therefore,  settled,  that  if  the 


himself,  and  the  lease  contained  a  proviso  for  reentry  upon  the  breach  of  any  of  the 
covenants.  The  tenant  insured  in  his  own  name  only,  but  he  showed  the  policy  to  the 
landlord,  who  approved  of  it,  and  accepted  rent  during  the  next  three  years  up  to 
Christmas,  1842.  The  premium  paid  by  the  tenant  at  that  period,  covered  the  year 
1843.  In  January,  1843,  the  landlord  assigned  his  reversion,  and  in  that  year,  the 
assignee  brought  ejectment  for  the  forfeiture  caused  by  the  non-insurance  in  the  joint 
names  of  the  landlord  and  tenant ;  and  it  was  held,  that  the  lease  was  forfeited,  although 
no  notice  had  been  given  to  the  tenant  to  alter  the  policy.  See  also,  Penniall  v.  Har- 
borne,  11  Q.  B.  368  (63  E.  C.  L.  R.  368). 

1  Church  V.  Brown,  1 5  Ves.  E.  265 ;  Black.  E.  767.  A  provision  of  a,  similar 
character  exists  in  many  of  the  manor  leases  in  New  York,  having  for  at  least  one  of 
its  objects  the  exclusion  of  dangerous  or  improper  persons  among  the  landholders.  It 
consists  in  a  reservation  to  the  proprietor  of  the  quarter-sales,  and  a  preemption  right 
upon  every  alienation  made  by  the  tenants.  Another  reason  for  this  reservation  in 
these  leases  was ;  that  it  in  fact  constituted  a  part  of  the  consideration  of  the  origi- 
nal purchase  of  the  premises,  nothing  having  been  paid  by  the  tenants  upon  their 
receiving  the  grant  of  their  lands  from  the  patroon.  All  future  reservations  of  fines 
or  quarter-sales  are  now  prohibited  in  New  York,  by  the  Constitution  of  1846. 

2  Doe  V.  Carter,  8  Term  R.  61.  The  value  of  agricultural  leases,  of  the  duration 
of  twenty-one  years  and  under,  depends  so  much  upon  the  personal  character  of  the 
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lessee  corenant  not  to  assign,  transfer,  set  over,  or  otherwise  do,  or 
put  away  the  lease  or  premises,  it  does  not  prevent  under-letting.^ 
But  a  condition  not  to  set,  let,  or  assign  over  the  demised  premises, 
or  any  part  thereof,  comprehends  under-leases ;  for  where  the  condi- 
tion was,  not  to  let  or  assign  over  the  premises,  or  any  part  thereof, 
a  lease  by  the  tenant,  which  fell  short  of  his  term  by  only  one  day, 
was  held  to  be  a  breach  of  the  condition.^  And  a  covenant  not  to 
let,  set,  or  demise  the  premises,  or  any  part,  for  all  or  any  of  the 
term,  restrains  an  assignment.^  Where  the  proviso  in  the  lease  was, 
that  "  if  the  lessee,  his  executors,  or  administrators,  did  or  should 
assign,  or  otherwise  part  with  the  lease  or  the  premises  thereby 
granted,  or  any  part  thereof, /or  tlie  ivliole  or  any  part  of  the  term 
thereby  granted,  to  any  person  or  persons  whomsoever,  without  the 
hcense  and  consent,  in  writing,  of  the  lessor,  first  had  and  obtained 
for  that  purpose,  the  lessor  might  reenter;  "  and  the  lessee  entered 
into  an  agreement  with  another,  to  grant  him  a  lease  of  the  premises 
for  the  residue  of  the  term,  reserving  a  few  days  under  which  pos- 
session was  given,  Lord  Ellenborough  held  that  the  words  of  the 
proviso  included  an  under-lease,  and  that,  consequently,  such  under- 
lease was  a  breach  of  the  proviso.* 

§  404.  A  covenant,  that  if  the  lessee  or  his  assigns  sells,  the  lessor 
shall  have  the  right  of  preemption,  and  one  tenth  of  the  purchase- 
money,  is  a  valid  covenant ;  and  the  estate  is  forfeited,  if  that  be 
made  a  condition  of  the  breach  of  it.^  But  in  a  subsequent  case  the 
Chancellor  of  New  York  held,  that  a  condition  and  covenant  in  a 
lease  in  perpetuity,  —  that,  upon  every  sale  of  the  premises,  the 

tenants,  that  the  rule  in  Scotland  is,  that  they  cannot  be  assigned  or  sublet,  without 
the  landlord's  consent ;  but  the  lease  of  a  city  tenement  is  assignable,  or  may  be 
underlet,  unless  there  be  a  prohibitory  clause.     1  Bell,  Com.  75. 

1  Jackson  v.  Silvernail,  15  Johns.  R.  278;  Jackson  v.  Harrison,  17  Ibid.  66; 
Crusoe  dem.  Blenconie  v.  Bugby,  Black.  E.  766;  s.  c.  3  Wils.  R.  234. 

2  Doe  V.  Harrison,  2  Term  R.  425  ;  Roe  v.  Sales,  1  M.  &  S.  297. 

8  Greonw.ay  v.  Adams,  12  Ves.  395  ;  Cro.  Eliz.  425.  The  word  set  in  this  case, 
was  construed  to  mean,  an  assignment  or  conveyance  of  the  whole  term ;  on  the  suppo- 
sition that  the  other  words  of  the  covenant,  could  not  have  a  distinct  operation  and 
effect  without  reference  to  an  assignment.  Crusor  v.  Bugley,  3  Wilson,  R.  234. 
Where  a  lessee  covenanted  not  to  let  or  underlet  the  whole  or  any  part  of  the  demised 
premises,  it  was  held  in  New  York  not  to  include  an  assignment  of  all  his  right  and 
interest  in  the  lease.     Lynde  v.  Hough,  27  Barb.  R.  415. 

*  Doe  dcm.  Holland  v.  Worsley,  1  Camp.  20. 

'  Jackson  v.  Schutz,  18  Johns.  R.  174  ;  Jackson  v.  Groat,  7  Cow.  E.  285. 
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lessee  or  his  assigns  must  obtain  the  consent,  in  writing,  of  the 
owner  of  the  rent  and  reversion,  and  should  offer  him  the  right  of 
preemption,  and,  if  sold  after  such  offer,  one  tenth  of  the  purchase- 
money  to  be  paid  to  the  lessor, — was  in  restraint  of  and  in  the  nature 
of  a  fine  upon  alienation,  and  inconsistent  with  the  spirit  of  our  insti- 
tutions ;  that  the  remedy,  if  any,  was  at  law,  and  not  in  equity ;  and 
that  if  the  landlord  has  not  secured  to  himself  a  remedy  at  law,  a 
court  of  equity  wUl  not  interfere  to  help  him.^ 

§  405.  Where  a  lease  provided  that  the  landlord  should  reenter,  in 
case  the  tenant  should  let  the  premises,  or  any  part  thereof,  or  con- 
vey to  any  person  whatsoever,  for  all  or  any  part  of  the  term,  without 
the  license  of  the  lessor ;  and  the  tenant,  without  such  license,  took 
a  third  person  into  the  partnership  with  him,  and  agreed  to  let  him 
the  back  chamber  and  some  other  part  -of  the  premises  exclusively, 
and  the  rest  jointly  with  the  lessee,  and  he  was  accordingly  let  into 
possession ;  the  court  held  this  to  be  a  breach  of  the  proviso,  whether 
the  possession  was  given  gratuitously  or  for  rent.^  But  a  covenant 
not  to  underlet  is  not  broken  by  taking  in  a  lodger,  although  he  have 
the  exclusive  possession  of  a  room  for  a  year  or  more ;  for,  as  Lord 
Ellenborough  said,  "  the  covenant  can  only  extend  to  such  under- 
letting, as  a  license  might  be  expected  to  be  applied  for ;  and  who 
ever  heard  of  a  license  from  a  landlord  to  take  in  a  lodger  ? "  ^ 

§  406.  Depositing  a  lease,  as  security  for  money,  is  no  breach  of  a 
covenant  not  to  assign ;  *  even  though  the  covenant  be  not  to  let,  set, 
assign,  transfer,  or  otherwise  part  with  the  premises  thereby  assigned, 
or  that  present  indenture  of  lease. ^  Nor  can  the  mere  act  of  adver- 
tising the  leased  premises  for  sale  be  construed  into  a  breach  of  such 
covenant.^  If  a  lessee  covenant  that  he,  his  executors,  or  adminis- 
trators, will  not  assign  without  hcense,  and  die,  the  executor  wUl  be 


1  Livingston  v.  Stickles,  8  Paige,  R.  398. 

2  Roe  V.  Sales,  1  M.  &  S.  297.  If  the  vendor  of  a  lease,  containing  a  covenant  not 
to  assign  contracts  to  assign  his  interest,  it  is  incumbent  on  him,  and  not  on  the  pur- 
chaser, to  procure  the  lessor's  license.  Lloyd  v.  Crispe,  5  Taunt.  250.  He  is  bound, 
also,  to  show  that  he  has  obtained  the  lessor's  consent.    Mason  v.  Corder,  7  Taunt.  9. 

8  Doe  dem.  Pitt  v.  Laming,  1  R.  &  M.  36. 

•  Doe  dem.  Goodbehere  v.  Bevan,  3  M.  &  S.  353. 

6  Doe  dem.  Pitt  v.  Hogg,  4  D.  &  R.  226 ;  s.  o.  1  Ry.  &  M.  36. 

^  Gourtray  v.  Duke  of  Somerset,  1  Ves.  &  B.  73. 
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bound  by  tbe  covenant,  and  cannot  sell  tbe  premises  for  the  payment 
of  debts,  without  the  hcense  of  the  lessor.^  And  a  covenant  that  the 
lessee  may  assign  or  sell  the  demised  premises,  on  giving  the  pre- 
emption to  the  lessor,  and  paying  one  tenth  of  the  purchase-money  to 
him,  or  that  the  lease  shall  be  forfeited,  extends  not  only  to  an  assign- 
ment of  the  lessee,  but  to  that  of  his  assignee,  either  by  a  voluntary 
assignment,  or  by  operation  of  law.^ 

§  407.  If  the  covenant  prohibits  an  assignment  to  some  particular 
person,  it  is  to  be  understood  of  an  immediate  assignment  to  that 
person ;  for  if  the  assignment  is  made  to  some  third  person,  who 
subsequently  assigns  to  the  prohibited  individual,  there  is  no  breach 
of  the  covenant ;  ^  unless  the  assignment  had  been  made  to  such  third 
person  with  the  intent,  and  for  the  purpose  of  his  assigning  it  over.* 
But  if  it  be  covenanted,  "  that  in  case  the  lessee  should  suffer  or  per- 
mit more  than  one  person  to  every  one  hundred  acres,  to  reside  on, 
use,  or  occupy  any  part  of  the  premises,  the  lease  should  be  void," 
and  the  lessee  lets  part  of  the  premises  to  persons  for  a  year,  to  culti- 
vate on  shares,  in  the  proportion  of  more  than  one  to  each  hundred 
acres,  it  is  a  breach  of  the  condition,  and  defeats  the  lease.^  And 
if  the  lease  contains  a  covenant  that  the  lessee  shall  not  assign  without 
the  permission  of  the  lessor,  an  assignment  of  part  of  the  premises 
with  such  consent  is  not  a  surrender,  but  the  lessee  still  remains 
liable  for  every  act  of  the  assignee,  that  amounts  to  a  breach  of  the 
covenant.^ 

\  408.  But  an  assignment,  either  by  the  lessee  or  his  executor, 
which  is  not  voluntary,  but  done  hy  operation  of  law,  is  not  a  breach 
of  the  covenant  not  to  assign.''  Therefore,  where  a  lessee,  who  had 
so  covenanted,  gave  a  warrant  of  attorney  to  confess  a  judgment  on 


'  Lloyd  V.  Crispe,  5  Taant.  K.  249 ;  2  Term  E.  425. 

2  Jackson  dera.  Livingston  v.  Groat,  7  Cow.  K.  285 ;  Jackson  dem.  Lewis  v.  Schatz, 
18  Johns.  R.  174. 

^  Dyer,  45,  a. 

«  Co.  Lit.  223,  b. 

^  Jackson  dem.  Golden  u.  Brownell,  1  Johns.  E.  267 ;  Same  v.  Rich,  7  Johns.  R. 
194. 

'  Jackson  dem.  Church  v.  Brownson,  7  Johns.  R.  227. 

'  "Wilkinson  v.  Wilkinson,  Coop.  Eq.  R.  259 ;  Wetherell  v.  Geering,  12  Ves.  513; 
Stevenson  v.  Silvernail,  15  Johns.  R.  278;  Jackson  u.  Corlis,  7  Johns.  E.  531; 
Smith' u.  Putman,  3  Pick.  221. 
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which  the  lease  was  taken  in  execution  and  sold,  it  was  considered  no 
breach  of  the  covenant.^  But  such  execution  must  be  bond  fide,  for 
if  the  tenant  give  a  warrant  of  attorney  to  a  creditor  for  the  express 
purpose  of  enabling  the  creditor  to  take  the  lease  ia  execution,  this 
will  be  a  fraud  and  breach  of  the  covenant ;  and  if  the  lease  is  sold 
under  such  an  arrangement,  the  lessor  can  recover  the  premises  from 
a  purchaser  at  the  sheriff's  sale.^  And  if  the  lessee  make  a  general 
assignment  for  the  benefit  of  creditors,  by  order  of  a  court  of  law,  or 
judge,  it  win  be  vahd,  and  his  assignees  will  not  be  bound  by  this 
covenant,  but  may  dispose  of  it  as  they  please.^  It  would  seem,  also, 
that  the  devise  of  a  term  by  the  lessee,  is  not  a  breach  of  covenant 
not  to  assign  ;  *  although  the  earlier  cases  held  to  the  contrary.^  So 
if  a  single  woman,  to  whom  a  lease  has  been  granted  with  a  condition 
against  aUeiiation,  take  a  husband,  it  is  no  breach  of  the  condition ; 
because  it  is  the  act  of  the  law  which  gives  the  lease  to  her  husband.'^ 
Yet,  if  a  lease  be  made  to  a  husband  and  wife,  upon  condition  that 
if  it  come  to  any  other  hand  than  their  own,  or  that  of  their  issue,  the 
lessor  shall  reenter ;  and  afterwards  the  husband  die,  and  the  wife 
takes  another  husband,  the  lessor  will  have  a  right  to  reenter.'^  And 
if  the  covenant  is  merely  personal,  as  that  the  lessee  shall  not  sell 
without  leave ;  his  executors,  not  being  named,  may  seU  without 
incurring  a  breach.^ 

§  409.  The  landlord  may  guard  against  such  an  operation  of  law  by 
the  provisions  of  his  contract,  by  stipulating  that  the  lease  shall 
not  so  pass,  and  render  even  an  involuntary  assignment  a  forfeiture.^ 
Thus,  where  one  leased  a  farm  for  twenty-one  years,  if  the  lessee  and 
his  executors  should  so  long  continue  to  occwpy  it,  and  not  to  let, 
assign,  or  otherwise   part  with   the  lease ;    and  the  tenant  having 


1  2  Atk.  K.  219 ;  8  Term  K.  57  ;  Doe  v.  Bevan,  3  M.  &  S.  358. 
^  Doe  dem.  Mitchinson  v.  Carter,  8  Term  E.  57. 

8  Gorring  v.  "Warner,  2  Eq.  Ca.  Abr.  100 ;  Philpot  v.  Hoare,  Ambl.  480 ;  13  Ves. 
404 ;  3  M.  &  S.  353 ;  Doe  v.  Powell,  5  B.  &  C.  308 ;  8  Dow.  &  Ey.  35. 
*  Crusoe  v.  Bagby,  3  Wil's.  E.  237 ;  Doe  v.  Bevan,  3  M.  &  S.  361. 
"  Dyer,  45,  b;  Cro.  Eliz.  60;  Ibid.  330,  817. 
«  Moore,  21 . 
'  Com.  Dig.  (Condition),  Q. 

8  4  Kent,  Com.  130. 

9  Eoe  V.  Galliers,  2  Term  E.  133 ;  Davis  v.  Eyton,  7  Bing.  E.  154 ;  Doe  v.  Hawkes, 
2  East,  E.  481 ;  8  Ibid.  135 ;  Cooper  v.  Wyatt,  5  Mod.  E.  482 ;  Garwold  v.  Moor- 
house,  1  E.  &  Myl.  364. 
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become  baakrupt,  and  made  an  assignment,  his  assignees  sold  the 
lease,  it  was  held  that  the  landlord  had  a  right  to  enter  when  the 
insolvent  quit  the  occupation  of  the  premises.^  And  so  if  the  tenant 
holds  his  estate  under  an  express  condition  to  keep  it  in  his  own 
possession,  or  to  cease  upon  its  being  taken  in  execution,  the  estate 
wiU  cease  upon  the  premises  being  taken  under  an  execution,  so 
as  to  put  an  end  to  his  occupation.^ 

§  410.  When  a  license  has  been  once  given,  the  covenant  is, 
thereby  wholly  discharged,  and  no  further  consent  is  necessary  to 
make  a  subsequent  alienation ;  because  a  proviso,  or  condition,  can- 
not be  divided  or  apportioned  by  the  act  of  the  parties.^  Or  if  the 
lease  be  made  to  three,  with  a  condition,  that  neither  they  nor  any 
one  of  them,  shall  ahen  without  license,  and  then  the  lessor  licenses 
one,  this  discharges  the  condition  as  to  all.*  And  whether  the 
hcense  be  general,  or  given  to  only  one  person  in  particular,  by 
name,  it  does  not  vary  this  principle ;  for  the  condition  being  once 
dispensed  with,  it  is  wholly  dispensed  with ;  the  provision  for  making 
void  the  lease  must  exist  entire,  or  not  at  all,  and  any  subsequent 
assignee  may  alien  without  license.^  And  if  the  license  extends  to 
but  part  only  of  the  premises,  the  lessee  may  afterwards  ahen  the 
rest  without  further  license. ^  But  this  rule  of  law  may  be  restrained 
by  the  express  contract  of  the  parties  (as  is  the  case  with  most  of 
the  leases  granted  in  the  city  of  New  York),  that  permission  to 
assign  the  lease  once  given,  shall  not  operate  so  as  to  authorize  any 
subsequent  assignment,  but  that  for  each  subsequent  assignment, 
express  permission  shall  be  necessary ;  the  object  of  which  appears 
to  be,  to  require  each  new  party  to  the  assignment,  to  enter  into  a 
fresh  covenant  vrith  the  lessor  to  pay  rent,  by  which  means  he  gets  an 
additional  surety  for  rent  upon  every  fresh  license  given. 


1  Doe  dem.  Lockwood  v.  Clarke,  8  East,  R.  185. 

2  Doe  dem.  Duke  of  Norfolk  v.  Hawke,  2  East,  481. 

8  Bleecker  v.  Smith,  13  Wend.  E.  530;  Dakin  v.  "Williams,  17  Wend.  E.  447; 
Jones  V.  Jones,  12  Ves.  E.  186;  Dickey  u.  McCuUough,  2  W.  &  S.  100;  Damper's 
Case,  4  Eep.  119 ;  1  V.  &  P.  191 ;  14  Ves.  175. 

*  Leeds  v.  Compton,  1  Eol.  Abr.  472.  In  the  case  of  Doe  v.  Bliss,  4  Taunt.  E, 
731,  Lord  Mansfield,  observed  with  respect  to  this  provision  of  law,  that  the  profession 
had  always  wondered  at  it,  but  that  it  has  been  law  for  so  many  centuries,  that  it 
cannot  now  be  reversed. 

5  Brummel  v.  Macpherson,  14  Ves.  E.  173. 

'  Leeds  v.  Compton,  supra. 
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§  411.  The  acceptance  of  rent  by  a  landlord,  after  the  breach  of  a 
condition  not  to  underlet,  is  not  tantamount  to  a  license  ;  but  for  any 
subsequent  underletting,  the  landlord  may  reenter.^  And  in  order 
to  put  an  end  to  the  condition,  the  license  must  be  such  as  is  therein 
contemplated  ;  as  where  the  proviso  requires  the  consent  of  the  lessor 
in  writing,  a  parol  license  is  not  sufficient  either  at  law  or  in  equity  ; 
yet  if  such  parol  license  has  been  used  as  a  snare,  and  under  circum- 
stances which  amount  to  fraud,  equity  will  give  rehef.^  Or  if  the 
condition  be  not  a  general  restraint  of  ahenation,  but  permits  the  les- 
see to  assign  in  a  particular  way,  as,  for  instance,  by  will,  an  assignee 
to  whom  the  lease  has  been  assigned,  in  the  permitted  way,  cannot 
assign  it  in  any  other.^  It  may  be  well  to  observe,  also,  that  although 
the  condition  for  reentry  may  be  discharged,  the  lessee  will  still  be 
liable  for  damages  on  his  covenant.*  It  was  at  one  time  held,  that 
where  there  is  a  right  of  reentry  upon  an  assignment  or  underletting, 
if  a  person  be  found  upon  the  premises  acting  as  a  tenant,  it  is  primd 
facie  evidence  of  an  underletting ;  and  the  defendant  must  show, 
whether  the  person  was  a  tenant  or  merely  a  servant.^  But  Lord 
Ellenborough  subsequently  laid  down  a  rule,  which  has  been  followed 
to  this  day,  that  it  is  not  sufficient  to  prove  the  defendant  a  stranger, 
in  possession  of  the  demised  premises,  and  his  declaration  that  they 
were  demised  to  him  by  another  stranger,  even  if  the  tenant  had  cove- 
nanted not  to  part  with  the  possession.^ 

§  412.  We  have  before  noticed,  that  the  distinction  which  existed 
in  the  case  of  a  lease  for  years,  between  a  clause,  by  which  on  a 
breach  of  covenant,  the  lease  was  made  absolutely  void,  and  a  clause, 
which  in  such  case  merely  gave  the  lessor  a  power  to  reenter,  has 
been  abolished  in  this  country.  In  the  former  case,  the  term  was 
held  to  be  absolutely  ended  by  a  breach  of  contract,  and  could  not  be 
set  up  again  by  any  act  of  waiver  of  the  forfeiture ;  in  the  latter, 
however,  as  the  lease  is  merely  voidable,  it  might,  and  still  may  be 


1  Newman  v.  Eutter,  8  Watts,  R.  55;  Silver  v.  Kenrick,  2  N.  H.  E.  160;  Bleecker 
V.  Smith,  13  "Wend.  R.  534. 

2  Richardson  v.  Evans,  3  Mod.  R.  218;  2  Term  R.  425  ;  3  Ibid.  590;  Macher  v.. 
The  Foundling  Hospital,  1  V.  &  B.  191. 

8  Lloyd  V.  Crispe,  5  Taunt.  E.  249. 

4  Paul  V.  Nurse,  8  B.  &  C.  486  ;  2  Man.  &  Ey.  525. 

5  Doe  dem.  Hindloy  v.  Eickarby,  5  Esp.  4. 
0  Doe  V.  Payne,  1  Stark.  86. 
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affirmed,  by  the  acceptance  of  rent  accrued  afterwards,  or  some  other 
act,  if  the  lessor  had  notice  of  a  breach  of  the  contract  at  the  time. 
If,  therefore,  a  forfeiture  has  been  incurred  by  a  breach  of  the  contract 
of  ahenation,  the  receipt  of  rent  afterwards  will  affirm  the  lease,  and 
amount  to  a  waiver  of  the  forfeiture,  if  the  lessor  had  knowledge  of 
the  fact  at  the  time  he  received  the  rent.i  And  where,  in  an  action 
'  of  ejectment  for  the  breach  of  a  condition  that  the  lessee  should  not 
underlet,  in  an  agreement  amounting  to  a  lease,  it  appeared  in  evi- 
dence, that  the  lessor  of  the  plaintiff  asked  the  defendant  what  he 
would  take  for  his  land,  and  on  the  defendant  naming  a  price,  said, 
"  then  let  it,  and  I  shall  know  what  it  will  produce  next  year ; "  it 
was  held,  that  this  was  a  waiver  of  the  forfeiture  on  a  breach  of 
such  condition.^  A  lessor,  however,  who  has  a  right  of  reentry  on 
the  breach  of  a  covenant  not  to  vinderlet,  does  not,  by  waiving  his 
right  on  one  underletting,  lose  his  right  to  reenter  on  a  subsequent 
underletting.^ 

§  413.  "Where  this  covenant  has  been  once  broken  by  an  assign- 
ment, the  lessor's  right  of  action  for  a  breach,  is  not  affected  by  his 
accepting  an  assignment  of  the  lease,  from  the  assignee  of  the  lessee.^ 
Nor  can  this  covenant  run  with  the  land,  for  the  contrary  supposes  an 
assignment,  which  it  is  the  object  of  the  covenant  to  prevent.^  A 
court  of  equity  will  not,  in  general,  reheve  against  a  forfeiture  incurred 
by  an  alienation  without  hcense.^  But  in  order  that  an  assignment 
shall  have  the  effect  of  inducmg  a  forfeiture,  the  instrument  must  be 
valid  and  effectual  in  point  of  law ;  accordingly,  where  there  was  a 
proviso  in  a  lease  for  reentry  m  case  of  an  assignment  without  license, 
and  the  lessee  by  deed,  assigned  all  his  property  real  and  personal 
to  trustees  for  the  benefit  of  his  creditors,  and  was  afterwards  de- 
clared a  bankrupt ;  it  was  held  in  England,  that  the  deed  of  assign- 
ment being  an  act  of  bankruptcy  and  void,  did  not  operate  as  a 
valid  conveyance  of  the  lessee's  interest  under  the  lease,  and  did 
not,  therefore,  work  a  forfeiture.^ 

1  Clark  V.  Jones,  1  Denio,  E.  516  ;  Eoe  dem.  Gregon  a.  Harrison,  2  Term  E.  425  ; 
Cro.  Car.  511 ;  6  B.  &  C,  519  ;  Cro.  Eliz.  572  ;  Cowp.  803. 

2  Doe  dem.  Henniker  v.  Watt,  1  Man.  &  Ey.  694 ;  8  Bar.  &  Cr.  308. 
8  Doe  dem.  Boscawen  v.  Bliss,  4  Taunt.  E.  735. 

4  Hazlehurst  v.  Kenrick,  6  S.  &  E.  446. 

"  Bally  V.  Wells,  3  Wils.  E.  33. 

6  Hill  V.  Barclay,  18  Ves.  56  ;  Wafer  v.  Mocato,  9  Mod.  112. 

7  Doe  dem.  Lloyd  v.  Powell,  8  D.  &  E.  35  ;  5  B.  &  C.  308. 
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SECTION  VI. 

THE  COVENANT  TO  RESIDE  ON  THE  PREMISES. 

§  414.  The  lessee  sometimes,  also,  binds  himself  and  his  assigns 
to  reside  wpon  the  premises.  This  covenant  will  be  broken  not  only 
by  the  tenant's  abandoning  the  premises,  personally,  but  by  his  doing 
any  act  whereby  his  residence  may  become  impossible  ;  as  by  suffer- 
ing the  premises  to  be  taken  and  sold  under  an  execution,  having  first 
confessed  the  judgment  upon  which  the  execution  issued.^  And  a 
lease  on  condition  that  the  tenant  should  actually  occupy,  is  deter- 
mined by  his  assignees  taking  possession  on  his  bankruptcy.^  This  is 
a  covenant  running  with  the  land,  and  will  bind  an  assignee,  although 
the  executors  and  administrators  only  were  namsd.^ 


SECTION  VII. 

THE    COVENANT   TO    BUILD    AFTER    A   PRESCRIBED    PATTERN. 

§  415.  Although  a  court  of  equity  will  not,  in  general;  decree  the 
specific  performance  of  a  covenant,  but  usually  remit  the  party  to  his 
action  of  damages  for  a  breach  thereof,  yet  a  covenant  that  the  lessee 
wiU  build  a  house  on  the  demised  premises,  to  correspond  with  the 
adjoinhig  houses  already  built,  as  to  its  elevation  or  otherwise,  is  one 
which  will  be  enforced  m  that  court.*  But  where  a  landlord  has  dis- 
pensed with  a  covenant  in  favor  of  one  tenant,  entered  into  for  the 
benefit  of  all,  such  as  to  build  in  uniformity,  or  of  a  certain  elevation, 
although  the  lessor  may  claim  damages  at  law,  he  cannot  have  rehef 
by  injunction  to  restrain  others,  to  whom  he  has  not  given  such 
license,  from  infringing  the  covenant ;  for  if  he  thinks  it  right  to  take 
away  the  benefit  of  his  general  plan  from  some  of  his  tenants,  he 


1  Duke  of  Norfolk  v.  Hawke,  2  East,  R.  481. 

2  Doe  dem.  Lockwood  v.  Clark,  8  East,  E.  185. 

3  Spencer's  Case,  2  Eep.  16,  a;  Tatem  v.  Chaplin,  2  H.  Black.  133. 

"  Franklin  v.  Tuton,  5  Mod.  E.  469.    And  see  Mosely  v.  Virgin,  3  Ves.  E.  184. 
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cannot,  with  any  justice,  come  into  equity  for  an  injunction  against 
those  tenants,  because  they  are  deprived  of  the  right  which  he  had 
given  them,  to  have  the  general  plan  enforced  for  the  benefit  of  all.^ 
If  land  is  let  to  a  man,  on  which  he  agrees  to  erect  certain  buildings, 
within  a  certain  time,  with  a  power  of  reentry  to  the  lessor  in  case 
he  fail  to  do  so,  but  no  lease  to  be  granted  until  the  buUdings  are 
completed ;  the  landlord  may  reenter,  or  maintain  ejectment,  if  the 
buildings  are  not  erected  within  the  time  limited.^ 


SECTION  VIII. 

THE  COVENANT  AGAINST  CAERYING  ON  TRADES. 

.§  416.  Another  covenant,  not  infrequently  inserted  in  a  lease,  on 
the  part  of  the  lessee,  is,  that  he  will  not  carry  on  particular  trades 
wpon  the  premises,  nor  assign  to  persons  carrying  on  such  trades  ;  or 
"that  he  shall  use  the  premises,  in  some  particular  manner.  Some- 
times the  covenant  goes  further,  and  totally  prohibits  the  carrying  on 
of  all  trades  and  business  whatever.  This  precaution  often  becomes 
:necessary,  particularly  in  town  leases,  not  merely  for  the  protection 
of  the  premises  from  injuries  which  may  otherwise  be  done  to  them, 
but  hkewise  to  prevent  their  respectability  being  lessened,  and  their 
good-wiU  thereby  diminished.  And  a  court  of  equity  will  enforce 
this  covenant,  and  either  regulate  or  restrain  the  lessee's  occupation 
of  the  premises,  as  circumstances  may  require.^  Covenants  of  this 
'kind,  as  they  affect  the  mode  of  occupation  or  enjoyment,  run  with 
the  land ;  and  the  assignee,  though  not  named,  wiU  be  Uable  to  an 
action  for  damages,  or  to  forfeiture  on  the  condition  of  reentry,  if  he 
use  the  property  in  contravention  of  such  an  agreement.* 

§  417.  The  general  doctrine,  with  regard  to  covenants  in  restraint 
of  trade,  is,  that  all  contracts  which  go  to  a  total  restraint  of  trade, 
as  that  a  man  will  not  pursue  his  occupation,  or  carry  on  business 


^  Koper  V.  Williams,  Turn.  18. 

2  Oldershaw  v.  Holt,  12  Ad.  &  El.  590  ;  Doe  v.  Ekins,  Ey.  &  M.  29 ;  Doe  v.  Brick, 
1  M.  &  W.  402. 

8  Howard  v.  Ellis,  4  Sandf.  R.  369. 

*  Mayor  of  Congleton  v.  Pattison,  10  East,  E.  136. 
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anywhere  in  the  State,  are  contrary  to  sound  policy,  and  void,  upon 
■whatever  consideration  they  may  be  made.  Such  contracts  must  be 
injurious  to  the  pubhc,  and  no  good  reason  can  be  shown  why  one 
individual  should  thus  fetter  himself,  or  another  should  contract  for 
the  restraint ;  they  are  injurious  to  one  party,  without  being  bene- 
ficial to  the  other.  But  there  may  be  good  reasons  for  allowing 
parties  to  contract  for  a  limited  restraint,  and  such  contracts,  if 
made  on  a  suiEcient  and  reasonable  consideration,  are  valid ;  yet, 
even  then,  the  law  presumes  them  to  be  bad,  until  the  circumstances 
inducing  the  arrangement  are  shown  to  the  court  to  be  reasonable  and 
useful.!  [pi^ig  j.^ig  applies,  with'  great  propriety,  in  favor  of  a  land- 
lord whose  premises  may  be  injured,  and  his  general  interests  suffer 
by  the  carrying  on  of  many  trades  and  operations  upon  them.  And, 
for  this  reason,  a  contract  not  to  exercise  a  trade,  or  carry  on  busi- 
ness in  a  particular  place,  or  with  a  particular  person,  will  be  upheld 
and  enforced.  As  if  the  lessee  covenant  that  he  wUl  not  let  the  shop, 
yard,  or  other  thing  belonging  to  the  house,  to  any  one  who  shall  sell 
coals,  and  wUl  not  himself  sell  coals  there,  and  then  let  the  whole 
house  to  one  who  sells  coals,  there  is  a  breach  of  the  covenant. ^ 
And  where  a  lessee  covenanted  not  to  use,  or  exercise,  or  suffer,  or 
permit  another  to  use,  or  exercise  any  trade  or  business  whatever, 
upon  the  premises,  and  then  assigned  his  lease  to  a  schoolmaster, 
who  carried  on  his  business  on  the  premises,  the  schoolmaster's 
business  was  held  to  be  a  breach  of  the  covenant.^ 

§  418.  But  in  a  case  where  the  lessee  covenanted  that  he  would, 
not  do  any  act  upon  the  premises  which  might  be  to  the  damage, 
annoyance,  or  disturbance  of  the  lessor,  or  any  of  his  tenants,  or  to 
the  neighborhood,  and  that  he  would  not  permit  any  person  to 
inhabit  the  premises  who  should  carry  on  certain  specified  trades  or 


1  Chappie  V.  Brockway,  21  Wend.  E.  158;  Eoss  v.  Sadgbeer,  Ibid.  166;  Pierce  v. 
Fuller,  8  Mass.  E.  223 ;  Noble  v.  Bates,  7  Cow.  R.  307 ;  Horner  v.  Graves,  7  Bing. 
735;  Palmer  v.  Stebbins,  3  Pick.  K.  188;  Mitchell  v.  Eeynolds,  1  P.  "Wms.  Ill; 
Archer  v.  Marsh,  6  Ad.  &  El.  959;  Pyke  v.  Thomas,  4  Bibb,  E.  486. 

2  Chinsley  v.  Langley,  1  Eol.  Abr.  427,  1.  35 ;  2  Ad.  &  El.  161 ;  4  Nev.  &  Man. , 
285. 

8  Doe  dem.  Bish  v.  Keeling,  1  M.  &  S.  95 ;  Doe  v.  Spry,  1  B.  &  A.  617.  So  of  a 
covenant  by  the  lessor  of  a  brewery  that  be  will  not  during  the  continuance  of  the  de- 
mise, carry  on  the  business  of  a  brewer  or  merchant  or  agent  for  the  sale  of  ale,  in  S., 
or  elsewhere,  or  in  any  other  manner  howsoever  be  concerned  in  said  business.  Hlnde 
V.  Gray,  1  M.  &  G.  195. 

25* 
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business  (that  of  a  licensed  victualler  not  being  one  of  thena),  or 
any  other  business  that  might  be  offensive,  or  an  annoyance,  or  dis- 
turbance to  any  of  the  lessor's  tenants  ;  the  court  held,  that  the 
opening  of  a  public-house  on  the  premises  was  no  breach,  as  it  did 
not  appear  that  such  pubhc-house  was  an  annoyance  to  the  tenants, 
or  hkely  to  become  so.^  So  a  covenant  not  to  carry  on  the  business 
of  a  common  brewer,  or  retailer  of  beer,  is  not  broken  by  carrying  on 
the  business  of  a  retaU  brewer.^  But  a  covenant  not  to  carry  on  the 
trade  of  a  butcher  is  broken  by  seUing  raw  meat,  although  no  ani- 
mals are  slaughtered  on  the  premises.^  Where  several  adjoining  lots 
in  the  city  of  New  York  were  sold  to  different  individuals  by  the 
same  proprietor,  and  the  deeds  contained  a  covenant  against  the 
erection  of  any  hvery-stable,  slaughter-house,  glue  factory,  or  any 
other  manufactory,  trade,  or  business,  which  might  be  any  way 
offensive  to  the  neighboring  inhabitants  ;  the  Court  of  Chancery  held, 
that  such  covenant  was  for  the  mutual  benefit  and  protection  of  all 
the  purchasers  ;  and  although  a  previous  purchaser  from  the  original 
proprietor  could  not  sue  thereon  at  law,  yet  that  a  court  of  equity 
might  protect  him,  by  injiinction,  against  the  carrying  on  of  any 
noxious  business  or  trade  upon  the  lot  of  such  subsequent  purchaser  ; 
and  that  the  business  of  a  coal-yard  upon  any  of  the  lots  is  a  busi- 
ness offensive  to  the  neighboring  inhabitants,  within  the  spirit  and 
.  intent  of  the  restrictive  covenant.* 

§  419.  If  a  tenant  covenant  not  to  carry  on  a  particular  trade 
without  the  written  consent  of  the  lessor,  the  mere  fact  of  the  lessor's 
suffering  the  tenant  to  carry  on  one  trade  on  the  premises  will  not 
afterwards  authorize  his  carrying  on  another,  without  a  written  li- 
cense.^ Where  the  engagement  is  not  to  trade  within  a  given  dis- 
tance in  a  town,  ^uch  distance  is  to  be  measured  by  the  shortest  way 


1  Jones  V.  Thome,  1  B.  &  C.  715 ;  3  D.  &  R.  152. 

2  Simons  v.  Farren,  1  Bing.  E.  126. 

8  Doe  dem.  Gaskell  v.  Spry,  1  B.  &  Aid.  617.  In  construing  a  covenant  not  to 
carry  on  an  offensive  business,  much  will  depend  on  the  situation  of  the  premises,  and 
its  relation  to  other  buildings.  Gutheridge  v.  Manyard,  9  C.  &  P.  129.  Using  a 
house  as  a  private  lunatic  asylum,  was  held  to  be  per  se  no  breach.  "Wetherill ;;.  Bird, 
2  A.  &  E.  160. 

*  Barron  v.  Richard,  3  Edw.  R.  96 ;  s.  c.  8  Paige,  351.  As  to  keeping  a  lunatic 
asylum,  see  6  Car.  &  Pa.  201 ;  2  Ad.  &  El.  161. 

5  Macher  v.  The  Foundling  Hospital,  1  Ves.  &  B.  182. 


CH.  IX.]    THE  COVENANT  FOR  MODES  OP  CULTIVATION.        295 

of  access  by  the  footpath.  Thus,  where  the  assignor  of  the  lease  of 
a  pubhc-house  in  London  covenanted  that  he  would  not  keep  a  public- 
house  within  the  distance  of  half  a  mile  from  the  premises  assigned, 
it  was  held  that  the  half  mile,  as  mentioned  in  the  covenant,  imported 
half  a  mile  measured,  not  in  a  direct  Hne,  but  by  the  nearest  way  of 
access  between  the  premises  assigned  and  any  pubhc-house  afterwards 
kept  by  the  assignor.^  If  a  lessee  exercise  a  trade  upon  the  demised 
premises,  by  which  his  lease  is  forfeited,  the  landlord  does  not,  by 
merely  lying  by  and  witnessing  the  act  for  six  years,  waive  the 
forfeiture,  as  some  positive  act  of  waiver  is  necessary ;  but  if  he 
permit  the  tenant  to  expend  money  in  improvements,  to  adapt  them 
to  the  trade,  it  would  seem  to  be  evidence  to  be  left  to  the  jury  of  his 
consent  to  their  being  so  occupied. ^ 


SECTION    IX. 

THE  COVENANT  FOE  PARTICULAB  MODES  OF  CULTIVATION. 

§  420.  In  leases  of  farms,  there  are  usually  covenants  as  to  the 
manner  in  which  the  farm  is  to  be  managed ;  the  course  of  cropping, 
the  expenditure  upon  the  farm  of  the  manure  made  upon  it,  and  the 
like.  These,  of  course,  difier  in  different  sections  of  the  country, 
according  to  the  course  of  husbandry  adopted  in  them.  Sometimes 
they  are  intended  to  enforce  the  custom  of  the  country,  in  reference 
to  what  may  be  considered  good  husbandry  ;  at  other  times,  to  vary 
from  it ;  and,  in  this  latter  case,  the  covenant  will,  of  course,  exclude 
and  supersede  the  custom.  And,  therefore,  where  a  tenant  held 
under  the  terms  of  an  expired  lease,  by  which  it  was  stipulated  that 
the  tenant,  on  quitting  the  farm,  should  not  sell  or  take  away  any  of 
the  manure  in  the  fold,  but  shovJd  leave  it  to  be  expended  by  the 
landlord,  or  his  succeeduig  tenant,  and  the  lease  contained  no  stipula- 
tion as  to  the  tenant  being  entitled  to  payment  for  such  manure,  but, 
by  the  custom  of  the  country,  although  the  tenant  would  be  bound  to 
leave  the  manure  in  like  manner,  yet  he  would  be  entitled  to  pay- 
ment for  it ;  it  was  held  that,  as  an  express  stipulation  had  been  made 


^  Leigh  V.  Hind,  9  Bam.  &  Cress.  774 ;  4  Man.  &  Ey.  579. 
2  Doe  dem.  Shepherd  v.  Allen,  3  Taunt.  71. 
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upon  the  subject,  the  custom  was  thereby  excluded,  and  that  the  ten- 
ant was  not  entitled  to  be  paid  for  the  manure.^  But  as  far  as  the 
custom  is  not  inconsistent  with  the  express  stipulations  of  the  lease,  it 
is  deemed  to  be  imphedly  grafted  upon  it,  and  to  form  part  of  the 
contract  between  the  parties.^ 

§  421.  Independent,  hoi^ever,  of  express  covenants  for  proper 
cultivation,  on  the  part  of  a  tenant,  it  is  held,  that  the  mere  relation 
of  landlord  and  tenant  is  a  sufiicient  consideration  to  raise  an  imphed 
promise,  by  the  tenant,  to  manage  the  farm  in  a  husbandhke  manner .^ 
And  even  where  a  tenant  occupies  under  an  agreement,  which  does 
not  amount  to  a  lease,  he  is  liable  to  an  action  for  mismanaging  the 
farm.* 

§  422.  The  common  covenants  in  husbandry  are  not  the  subject 
of  an  equitable  jurisdiction,  for  which  a  specific  performance  can  be 
granted.^  But  an  injunction  has  been  granted  to  restrain  a  tenant 
from  year  to  year,  who,  it  was  said,  was  equally  bound  as  a  tenant 
for  a  longer  period,  to  manage  his  farm  in  a  husbandlike  manner, 
from  removing  crops,  manure,  etc.,  except  according  to  the  custom  of 
the  country.^  In  another  case,  where  a  tenant  was  enjoined  from 
ploughing  up  pasture-land,  the  lease  contained  no  express  covenant 
not  to  convert  pasture  into  arable  land ;  but  the  landlord  was,  never- 
theless, h0d  to  be  entitled  tq  the  injunction,  on  the  ground  of  there 
being  an  implied  covenant  to  manage  pasture  in  a  husbandhke  man- 
ner.'^ Upon  the  same  principle,  the  court  has  interfered  to  restrain  a 
tenant  from  sowing  mustard,  saffron,  or  other  deleterious  crops,  as 
being  contrary  to  the  usual  course'  of  husbandry.^ 

§  428.  If  a  tenant  covenants  to  leave  stock  of  a  certain  amount 
upon  the  premises,  and  a  fair  groimd  of  suspicion  should  arise  that 

■■  Eoberts  v.  Barker,  1  Cr.  &  M.  808. 

2  Hutton  V.  Warren,  1  Mees.  &  Wels.  466  ;  Hindle  v.  Pollett,  6  Mees.  &  Wels. 
529. 

s  Bailey  v.  "Walker,  5  Term  E.  373 ;  Horsefall  v.  Mather,  Holt,  7. 

*  Tempest  v.  Eawlings,  13  East,  18.  On  this  subject,  see  ante,  The  tenant's  cove- 
nant to  repair. 

''  Eayner  v.  Stone,  2  Edw.  E.  128. 

«  Onslow  V. ,  16  Yes.  173. 

'  Dury  V.  Molines,  6  Ves.  328. 

8  Pratt  V.  Brett,  2  Mod.  E.  62. 
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he  does  not  mean  to  perform  his  coyenant  in  that  respect,  although 
compensation  in  damages  might  be  had  for  a  breach,  yet  the  agree- 
ment having  relation  to  the  sort  of  enjoyment  for  which  the  landlord 
has  stipulated,  after  the  expiration  of  the  term,  a  biU  in  the  nature 
of  a  quia  timet  may  be  filed.^  And  where  a  man  was  let  into  posses- 
sion of  a  farm,  and  paid  rent,  under  an  agreement  for  a  future  lease 
for  fourteen  years,  which  was  to  contain  a  covenant  (amongst  others) 
against  taking  successive  crops  of  corn  from  the  land,  and  a  proviso 
for  reentry  for  breach  of  any  of  the  covenants,  but  the  lease  was  not 
in  fact  executed ;  the  tenant  having  taken  successive  crops  of  corn 
from  the  farm,  which  would  be  a  breach  of  the  covenant  if  the  lease 
had  been  executed,  the  lessor  brought  an  ejectment,  and  was  allowed 
to  recover.  For,  until  the  lease  should  be  executed,  the  tenant  held 
as  a  yearly  tenant,  subject  to  the  terms  and  conditions  which,  by  the 
agreement,  were  to  be  embodied  in  the  lease  ;  and,  being  guilty  of  a 
breach  of  one  of  them,  the  landlord  had  a  right  to  reenter.^ 


SECTION   X. 

THE    COVENANT    TO    REDELIVER   FIXTURES,    ETC. 

§  424.  Where  fixtures,  which  are  not  part  of  the  freehold,  furni- 
ture, or  other  goods  or  chattels,  are  leased  together  with  houses,  it  is 
usual  to  attach  a  schedule  of  them  to  the  lease,  and  to  insert  a  cove- 
nant by  the  lessee  to  redehver  them  in  good  condition  at  the  end  of 
the  term.  The  object  of  this  is,  to  give  the  lessor  a  remedy  on  the 
covenant  at  the  end  of  the  term,  for  any  damage  sustained  by  their 
being  injured ;  for,  as  he  cannot  complain  of  any  injury  during  the 
existence  of  the  term,  because  they  may  be  replaced  before  the  end 
of  it,  and  as  the  ordinary  remedy  by  an  action  of  trover  or  replevin, 
merely  affects  the  recovery  of  the  chattels,  he  would  be  without 
remedy  for  damage  done  to  them  wifhout  the  insertion  of  such  a 
covenant. 


1  Ward  «.  Duke  of  Buckingham,  cited  10  Ves.  161 ;  s.  c.  3  Bro.  P.  C.  93. 

2  Doe  V.  Arney,  12  Ad.  &  El.  476. 
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CHAPTER    X. 

OF  THE   TRANSFER   OF  A  LEASE,  AND  ITS   CONSEQUENCES. 

§  425.  The  rights  and  liabilities  of  the  respective  parties  to  a 
demise,  which  we  have  been  considering,  are  not  confined  to  the 
immediate  parties  to  the  lease,  but  will  be  found  to  attach  to  all 
persons,  to  whom  the  estate  may  be  transferred,  or  who  shall  succeed 
to  the  possession  of  the  premises,  either  as  landlords  or  tenants.  This 
principle  follows  as  a  necessary  consequence  of  that  privity  of  estate 
which  is  incident  to  the  relation  of  landlord  and  tenant.  Let  us  first 
observe  the  diiferent  modes  of  assignment ;  and  next,  the  various 
rights  and  habihties  comaected  therewith. 


SECTION  I. 

OF   ASSIGNMENTS    IN   FACT   AND    IN   LAW. 

§  426.  An  assignment  of  a  lease  is  the  transfer  of  the  tenant's 
whole  estate  therein,  to*  some  third  person.  It  differs  from  a  lease 
in  this,  that  by  the  latter  the  lessor  grants  an  interest  less  than  his 
own,  reserving  to  himself  a  reversion ;  but  by  an  assignment,  he  parts 
with  the  whole  of  his  interest  in  the  property.  An  assignment  may 
reserve  rent  to  the  assignor,  and  the  deed  may  contain  covenants 
which  were  not  in  the  original  lease  to  him  ;  and  it  may  even  purport 
to  convey  a  larger  interest  than  the  assignor  himself  possessed.^  But 
if,  on  the  other  hand,  it  conveys  a  shorter  term,  or  a  less  estate  than 
the  grantor  himself  had  in  the  premises ;  if  even  a  lessee  for  life, 
grants  a  term  of  ninety-nine  years,  provided  the  life  should  so  long 
continue,  this  is  not  an  assignment  of  the  freehold,  but  only  a  grant 


^  Palmer  c.  Edwards,  1  Doug.  187,  n. ;  Pluck  v.  Digges,  .5  Bligh,  N.  s.  31 ;  Baker 
V.  Gosling,  4  Moore  &  S.  539. 
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of  a  term ;  and  -vYill,  in  neither  case,  amount  to  any  thing  more  than 
an-  under-lease. 1  So  where  the  assignee  of  a  lessee  demised  the 
premises  for  the  residue  of  the  term,  reserving  the  delivery  of  pos- 
session at  the  end  thereof,  and  the  intermediate  possession  in  case  the 
buildings  were  destroyed  by  fire,  the  demise  was  held  to  be  an  under- 
lease, and  not  an  assignment  of  the  term.^ 

§  427.  An  assignment  is  either  in  fact,  by  the  vokmtary  act  of 
the  parties,  or  by  operation  of  law.  An  assignment  in  law  occurs 
wherever,  without  a  voluntary  conveyance,  the  estate  is,  upon  some 
particular  event,  transferred  by  the  mere  operation  of  law:  as  by 
marriage,  where  the  husband  acquires  a  right  to  his  wife's  leasehold 
property  and  other  effects ;  or  by  the  sale  of  a  lease  under  an  exe- 
cution issued  against  the  lessee,  when  the  purchaser  becomes  the 
assignee  in  law  of  the  sheriff.  So  where  a  man  dies  possessed  of  a 
term  of  years,  the  law  vests  it  in  his  personal  representatives,  unless 
he  has  disposed  of  it  by  will.  As  to  an  assignment  iti  fact,  we  ob- 
serve that  a  mere  verlal  assignment  of  a  lease  for  years,  is  void  under 
the  statute  of  frauds,  which  declares,  that  no  estate  or  interest  in 
lands,  other  than  leases  for  a  term  not  exceeding  one  year,  shall  be 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or  opera- 
tion of  law,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the 
party  granting  or  assigning  the  same,  or  by  his  lawful  agent,  there- 
unto authorized  by  writing.^  Although  an  express  assignment  of  a 
term  of  years  can  only  exist  by  deed  or  writing,  it  is  not  necessary 
that  such  writing  be  under  seal,  even  if  the  lease  to  be  transferred, 
is  a  sealed  instrument.*  But  an  assignment  made  by  the  assignor,  in 
blank,  and  afl&xing  his  seal  on  the  back  of  the  lease,  to  be  afterwards 
filled  up  by  a  third  person,  which  is  done  accordingly,  is  neither  a 
deed  nor  a  note  in  writing  within  the  statute.^ 


'*& 


§  428.  An  assignment  is  usually  made  by  the  words  grant,  assign, 
and  set  over,  but  no  particular  expressions  are  necessary  for  the  pur- 


'  Earl  Derby  v.  Taylor,  1  East,  E.  502. 
2  Post  V.  Kearney,  2  Comst.  E.  394. 

»  2  N.  Y.  E.  S.  134,  4  6;  and  see  Bolting  v.  Martin,  1  Campb.  E.  318. 
*  Hess  V.  Fox,  10  Wend.  E.  436;   Halliday  v.  Marshall,  7  Johns.  E.  211 ;  5  Burr, 
2827;  1  Campb.  N.  P.  Ca.  318. 
6  Jackson  v.  Titus,  2  Johns.  E.  430. 
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pose,  provided  the  intention  of  the  parties  sufficiently  appears.  No 
consideration  need  be  expressed  in  it,  for  the  liability  of  the  assignee 
to  pay  the  rent  reserved  by  the  lease,  is  itself  a  sufficient  considera- 
tion.i  In  some  cases,  also,  a  transfer  will  be  implied,  although  an 
actual  delivery  of  the  instrument  has  not  taken  place ;  as  -where  a 
lease  was  sold  at  auction,  and  the  purchaser  paid  the  deposit-money, 
and  the  vendor's  sohcitor  prepared  the  assignment,  but  would  not 
dehver  it  until  his  fees  were  paid,  Lord  Ellenborough  held  that  the 
assignment  was  complete,  although  the  deed  had  never  been  dehvered 
to,  or  accepted  by,  the  purchaser.^  But  the  transfer  of  a  mere 
equitable  interest  will  not  make  a  man  an  assignee :  as  the  delivery 
and  deposit  of  a  lease  as  security  for  money,  without  any  written 
assignment ;  for,  though  it  may  create  a  right  in  equity,  it  passes  no 
interest  at  law.^ 

§  429.  To  constitute  an  assignee,  it  must  appear  that  he  claims 
through,  and  is  in,  of  the  same  estate  as  the  person  whom  he  succeeds, 
for  if  he  comes  in  by  an  elder  title,  he  is  not  an  assignee.*  But  the 
fact  of  demised  premises  being  found  in  the  possession  of  one  not 
named  in  the  lease,  raises  a  presumption  that  he  is  in  as  assignee  of 
the  lessee,  and  not  as  under-tenant ;  especially  if  it  appear  that  he 
has  paid  rent  to  the  original  landlord.^  In  a  case  of  debt  for  rent, 
stating  a  demise  of  a  messuage,  by  the  plaintiff  to  W.  H.  for  one  year, 
and  so  on  from  year  to  year,  if  they  should  respectively  please,  at  the 
yearly  rent  of  £140,  payable  quarterly,  and  an  assignment  by  W.  H. 
to  the  defendant ;  the  plaintiff  proved  an  agreement  (signed  by  him- 
self only),  for  a  lease  of  the  premises  by  him  to  W.  H.  for  seven 
years,  at  £140  a  year ;  that  no  lease  had  been  actually  executed, 
but  that  W.  H.  had  entered  into  possession  shortly  after  the  date  of 
the  agreement,  and  had  paid  two  quarters'  rent,  at  the  rate  of 
£140  a  year  ;  it  was  held,  that  this  was  sufficient  evidence  of  a  ten- 
ancy from  year  to  year,  as  stated  in  the  declaration,  and  in  which 
W.  H.  had  an  assignable  interest,  so  as  to  charge  the  defendant  as 
his  assignee.^ 


1  Noy's  Max.  92 ;  1  Mod.  E.  263 ;  2  Ibid.  252. 

2  Odell  V.  Wake,  3  Campb.  E.  394. 

2  Doe  dem.  Marlin  v.  Eoe,  5  Esp.  E.  10.5. 

*  Chaworth  v.  Phillips,  Moore,  876 ;  6  East,  289 ;  3  M.  &  S.  382 ;  2  Show.  57 

6  Acker  v.  Witherill,  4  Hill  (N.  Y.),  E.  U2. 

"  Braythwaite  v.  Hitchcock,  10  M.  &  W.  494. 
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§  430.  We  have  seen,  that  every  estate  or  interest  in  lands  is 
transferable,  though  the  interest  be  future.  Thus  a  term  of  years,  to 
commence  in  futuro,  may  be  assigned,  for  the  interest  is  vested  in 
prcesenti,  though  it  does  not  take  effect  till  a  future  time.^  Even  a 
possibility  of  a  term  is  assignable  in  equity  for  a  good  consideration, 
but  not  so  in  law ;  and  though  a  contingent  interest  which  a  husband 
has  in  right  of  his  wife,  or  the  possibility  of  a  term,  is  not  strictly 
good  by  way  of  assignment,  yet  either  will  operate  as  a  valid  agree- 
ment, when  for  a  valuable  consideration :  but  it  must  be  an  assign- 
'  ment  of  that  particular  thing,  and  not  rest  only  in  intention  and  the 
construction  of  words  in  a  covenant.^  A  power  coupled  with  an  in- 
terest is  assignable,  though  a  bare  power  is  not ;  therefore,  if  a  lease 
be  made  with  an  exception  of  the  trees,  and  a  power  be  reserved  to 
the  lessor  to  enter  and  cut  them  down,  he  may  assign  this  power  to 
another  person ;  but  if  it  be  not  strictly  pursued,  the  lessee  may  main- 
tain trespass  both  against  the  lessor  and  his  assignee.  And  if,  in  a 
lease  for  years,  of  lands  excepting  the  woods,  the  lessor  grants  the 
trees  to  the  lessee,  and  assigns  the  land  over  to  another,  the  trees  do 
not  pass  by  this  assignment  to  the  assignee.^ 

§  431.  An  assignment,  as  distinguished  from  an  under-lease,  signi- 
fies a  parting  with  the  whole  term ;  but  even  if  this  is  made  over  by 
the  lessee,  the  rent,  with  a  power  of  reentry  being  reserved  to  the 
assignor,  and  not  to  the  original  lessor,  it  will  amount  to  an  assignment 
and  not  an  under-lease  ;  and,  in  such  case,  the  original  lessor,  or  the 
assignee  of  the  reversion,  may  sue  or  be  sued  on  the  respective  cove- 
nants in  the  lease,  even  though  new  covenants  are  introduced  in  the 
assignment.*  The  proper  covenants,  on  the  part  of  an  assignor,  are, 
that  the  indenture  of  lease  is  good  in  law ;  that  he  has  power  to 
assign  ;  to  save  the  assignee  harmless  from  former  grants  and  incum- 
brances ;  and  for  quiet  enjoyment,  On  the  part  of  the  assignee 
they  are,  that  he  will  pay  rent,  and  perform'  the  services  and  cove- 
nants mentioned  in  the  lease,  or  save  the  assignor  harmless  there- 
from. 

§  432.   Marriage,  as  we  have  said,  is  an  assignment  in  law  to  the- 

1  Com.  Dig.  tit.  Assignment;  Ante,  §  1.5,  73. 

2  9  Mod.  R.  102;  2  P.  Wms.  608. 

3  2  Mod.  R.  317;  God.  128. 

*  "Wollaston  v.  Hakewill,  3  Scott,  N.  R.  593  ;  1  Str.  405;  Doug.  187. 
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husband  of  the  wife's  chattels  real ;  and  all  her  terms  for  years 
thereby  become  absolutely  vested  in  him,  so  that  he  may  sell,  mort^ 
gage,  or  otherwise  dispose  of  them  without  her  concurrence.  They 
are  hable  also,  to  be  taken  in  execution  to  satisfy  his  debts. ^  If  he 
disposes  of  the  wife's  term,  reserving  rent,  the  rent,  after  his  death, 
belongs  to  his  executor  and  not  to  the  wife.^  But  if  he  makes  no 
disposition  of  them  during  his  hfetime,  he  cannot  devise  them  by  his 
will ;  for  the  wife,  after  his  death,  will  take  the  same  in  her  own 
right,  without  administering  upon  her  husband's  estate.  Yet,  if  he 
survives  his  wife,  he  takes  them  all  by  survivorship.^  But,  although 
a  husband  may  assign  or  mortgage  his  wife's  chattels  real,  free  from 
her  contingent  right  of  survivorship,  it  must  be  upon  a  valuable  con- 
sideration ;  for,  if  it  be  a  mere  voluntary  assignment,  it  will  not  bind 
her  if  she  survives  him.* 

§  433.  A  devisee  is  also  an  assignee  in  law,  and,  as  such,  liable  to 
an  action  upon  all  covenants  in  the  lease  that  concern  the  land,  such 
as  to  pay  rent  and  repair  ;  ^  and,  in  general,  he  may  maintain  all  such 
actions  as  the  assignee  of  a  lease  ordinarily  may,  and  which  have 
abeady  been  mentioned.^  A  lease  being  an  interest  in  lands  which  a 
man  may  dispose  of  by  his  wUl,  such  disposition,  of  course,  takes  effect 
upon  the  death  of  the  proprietor,  vesting,  in  the  first  instance,  in  the 
executor,  by  virtue  of  his  office  ;  and  the  legatee  cannot  enter  with- 
out the  consent  of  the  executor ;  but,  if  he  dies  without  making  such 
will,  his  leasehold  property  will  go  to  his  administrator  by  operation  of 
law.  At  common  law,  if  a  person  died  seized  of  any  species  of  rent 
in  arrear,  neither  the  heir  or  executor  could  maintain  an  action  of 
debt  for  such  rent ;  the  heir,  because  he  was  a  stranger  to  the  per- 
sonal contracts  of  his  ancestor,  and  the  executor,  because  he  did  not 
represent  his  testator  as  to  any  contract  relating  to  the  freehold  and 
inheritance.  To  obviate  this  inconvenience,  it  was  enacted  by  statute 
32  Hen.  VIII.  ch.  87,  that  an  executor  or  administrator  of  any  per- 
son seized  of  such  rents,  might  maintain  debt  against  the  person  who 


1  Co.  Lit.  46,  b ;  351,  a.    The  law  is  otherwise  in  the  State  of  New  York,  where  her 
separate  property  is  secured  to  her  by  statute, 

2  Bac.  Abr.  Baron  &  Feme,  (C,)  2. 

3  Co.  Lit.  351,  b. 

*  Schuyler  u.  Hoyle,  5  Johns.  Ch.  E.  196. 
6  Holford  V.  Hatch,  Doug.  R.  184. 
6  Com.  Dig.  tit.  Covenant  (B.  3). 
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ought  to  pay  the  same,  and  his  personal  representatives.  The  Re- 
vised Statutes  of  New  York,  in  hke  manner,  provide,^  that  the  execu- 
tors and  administrators  of  every  person  to  whom  any  rent  shall  have 
been  due  and  unpaid  at  the  time  of  his  death,  may  have  the  same 
remedy  by  action  or  by  distress,  for  the  recovery  of  all  such  arrears, 
that  their  testator  or  intestate  might  have  had,  if  living. 

§  434.  An  executor  or  administrator  takes  as  assignee,  by  virtue 
of  his  oflSce,  all  leases  for  years  of  land,  rents,  or  the  like  ;  corn  grow- 
ing or  cut,  trees  and  grass  cut  and  severed,  together  with  all  arrear- 
ages of  rent  that  are  due  to  the  lessor  at  the  time  of  his  death.  So 
if  a  lease  be  made  to  a  man  for  twenty  years,  without  naming  his 
executor,  administrator,  or  assigns,  the  executor  or  administrator  shall, 
notwithstanding,  have  it  during  the  remainder  of  the  term.^  In  the 
case  of  a  tenancy  from  year  to  year,  or  as  long  as  both  parties  please, 
if  the  tenant  die  without  making  a  will,  his  administrator  has  the  same 
interest  in  the  land  which  the  deceased  had ;  for  whatever  chattel 
interest  the  intestate  had  during  his  lifetime  must  vest  in  his  adminis- 
trator, as  his  legal  representative.^  But  an  executor  or  administrator 
cannot  have  the  trees  and  gi-ass  growing  on  the  ground,  any  more 
than  the  soil  or  ground  on  which  they  grow  ;  for  these  belong  to  the 
heir.  If  a  lease  of  land  be  made  for  life  or  years,  whereon  a  house  is 
standing,  or  timber  growing,  and  the  house  is  prostrated,  or  the  timber 
cut  or  fallen  down,  no  matter  by  what  means,  the  materials  of  the 
house  and  the  timber  are  now  become  a  chattel ;  and,  therefore,  if  the 
lease  be  without  impeachment  of  waste,  it  shall  go  to  the  lessee,  and, 
after  his  death,  to  his  executor  or  administrator ;  but  if  the  lease  be 
otherwise  it  goes  to  the  lessor,  and,  after  his  death,  to  his  executor  or 
administrator.  But  if  the  timber  be  cut  for  repairs  only,  or  if  the 
lessee  will  employ  the  materials  of  the  house  to  build  it  again,  and  the 
lease  continues,  it  may  be  so  employed,  and  then  the  executor  or  ad- 
ministrator of  the  lessor  may  not  take  it.* 

§  485.  We  observe  also  that  a  term  of  years,  when  sold  by  a  sheriff 
under  an  execution,  takes  effect  as  an  assignment  in  law.     If  a  lease 


1  1  N.  Y.  E.  S.  747,  §  21. 

2  Shep.  Touch.  468 ;  4  Hen.  &  Manf.  57. 

«  Doe  dem.  Shore  v.  Porter,  3  Term  E.  13;  James  v.  Dean,  11  Ves.  E.  393. 
4  Shep.  Touch.  169,  471. 
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is  talcen  in  execution  against  the  landlord,  the  sheriff  cannot  turn  a 
tenant  out  of  possession ;  ^  but  it  seems  he  may  put  a  vendee  in  pos- 
session, when  he  sells  a  term  in  possession  of  the  debtor.^  Upon 
such  sale,  he  must  execute  an  assignment  of  the  lease,  in  writing, 
to  the  purchaser ;  and  if  he  merely  puts  the  execution  creditor  in 
possession,  the  debtor  may  recover  it  again  in  ejectment.^  Such 
assignment  will  be  valid,  if  made  at  any  time  subsequent  to  the  re- 
turn of  the  execution,  provided  the  sale  took  place  before  the  writ 
was  returnable.*  When  a  sheriff  takes  a  lease  and  fixtures  in  exe- 
cution, he  must  sell  the  fixtures  separately  if  he  cannot  find  a  pur- 
chaser for  the  whole."  In  making  the  assignment  to  the  purchaser, 
he  need  not  state  the  particular  interest  which  the  defendant  has, 
for  he  may  not  be  able  to  ascertain  precisely  what  it  is ;  it  will  be 
sufficient  to  state  that  the  defendant  is  possessed  of  a  term  of  years 
yet  to  come  and  unexpired,  and  to  assign  all  his  interest  therein  gen- 
erally. And,  in  fact,  this  is  the  more  prudent  way  of  stating  the 
defendant's  interest;  for  if  the  sheriff  should  fail  in  his  particular 
statement,  the  purchaser  wiU  not  have  a  good  title.^  If  the  writ  be 
against  one  of  two  partners,  the  sheriff  may  seize  their  joint  property, 
although  in  undivided  moieties  ;  he  may,  therefore,  sell  an  undivided 
moiety,  and  the  vendee  will  be  tenant  in  common  with  the  other  part- 
ner.'^ Where  an  outgoing  tenant  agreed  to  assign  the  remainder  of 
his  term,  it  has  been  held  that  the  sheriff,  before  any  actual  assign- 
ment made,  may  sell  the  term  under  an  execution  against  the  tenant, 
and  put  upon  it  the  value  agreed  to  be  given  by  the  incoming  tenant.^ 
The  purchaser  becomes  an  assignee  in  law,  and  so  liable  upon  the 
covenants  in  the  lease ;  while  the  lessee  continues  liable,  notwith- 
standing the  lease  is  taken  from  him  without  his  consent.^ 


1  Kumball  v.  Murray,  3  Term  E.  298. 

2  Taylor  v.  Cole,  3  Term  R.  292. 

8  Doe  dem.  Hughes  v.  Jones,  9  Mees.  &  Wels.  372 ;  1  Dowl.  N.  S.  352. 
*  Doe  dem.  Stevens  v.  Douston,  1  B.  &  Aid.  230. 
5  Barnard  v.  Leigh,  1  Stark.  43. 
^  Doe  dem.  James  v.  Brown,  5  B.  &  A.  243, 

'  Haydon  v.  Haydon,  1  Salk.  392 ;  Holmes  v.  Mentze,  5  Nev.  &  Man.  563 ;  1  Har. 
&  "Wol.  606. 

'  Sparrow  v.  Bristol,  1  Marsh.  10. 

'  Am-iol  V.  Mills,  4  Term  R.  98 ;  I'Doug.  184. 
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SECTION  II. 

THE   RIGHTS   AND   LIABILITIES   OF   AN   ASSIGNEE. 

§  436.  A  lessee,  during  Ms  occupation,  holds  both  by  privity  of 
estate  and  of  contract.  His  privity  of  estate  depends  upon  and  is 
coexistent  with  the  continuance  of  his  term.  By  an  assignment,  he 
divests  himself  of  this  privity  and  transfers  it  to  his  assignee ;  it  re- 
mains annexed  to  the  estate,  into  whose  possession  soever  the  lands 
may  pass,  and  the  assignee  always  holds  in  privity  of  estate  of  the 
original  landlord.  The  privity  of  contract,  however,  is  not  transmit- 
ted to  a  purchaser,  on  an  assignment  by  the  lessee ;  for  it  will,  during 
the  whole  term,  be  obligatory  on  him  and  his  personal  representatives, 
even  for  breaches  after  an  assignment  and  acceptance  of  rent  by  the 
lessor,!  except  in  the  case  of  covenants  in  law,  upon  which,  after  an 
assignment  of  the  term,  an  action  does  not  lie  against  the  assignor.^ 

§  437.  An  assignee  takes  the  thing  assigned,  subject  to  all  equities 
to  which  the  original  party  is  subject,  and  must  therefore  perform  all 
covenants  which  are  annexed  to  the  estate  so  long  as  he  is  in  posses- 
sion ;  for  when  a  covenant  relates  to,  and  is  to  operate  upon,  a  thing 
in,  being,  parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the 
covenant  is,  as  it  were,  annexed  to  the  thing  demised,  and  goes  with 
the  land,  binding  the  assignee  to  performance,  though  not  named. 
The  assignee,  by  accepting  possession  of  the  land,  subjects  himself 
to  aU  the  covenants  that  run  with  the  land.^  If,  however,  it  is  a 
covenant  concerning  a  thing  not  in  esse  at  the  time  of  the  demise, 
but  is  to  be  done  upon  the  land,  as  to  build  a  new  wall,  the  assignee 
wiU  be  bound,  if  expressly  named,  because  he  is  to  receive  the  benefit 
of  it.*    Among  the  covenants  to  which  the  habihty  of  an  assignee 


1  Walton  V.  Cronly,  14  Wend.  R.  64 ;  Auriol  v.  Mills,  4  Term  R.  94 ;  Port  v.  Jack- 
eon,  17  Johns.  R.  239 ;  Kunckle  v.  Wynwick,  1  Dal.  R.  305  ;  Moale  v.  Tyson,  3  Har. 
&  McHen.  387 ;  Buckland  v.  Hall,  8  Ves.  R.  95. 

2  Baeheloiire  v.  Gage,  Sir  Wm.  Jones,  223;  Cro.  Car.  188;  Enys  v.  Donnithorne, 
2  Burr.  1190. 

3  "Van  Rensselaer  v.  Bonesteel,  24  Barb.'R.  365. 

*  Norman  v.  Wells,  13  Wend.  R.  136 ;  Dunbar  i'.  Jumper,  2  Yeates,  R.  74 ;  Taylor 
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extends,  may  be  mentioned  the  covenants  to  repair,  pay  rent,  taxes, 
or  assessments,  if  sucli  was  the  obligation  of  the  lessee  ;  also  to  per- 
mit the  lessor  to  have  free  passage  through  the  house  to  two  rooms, 
which  had  been  excepted  in  the  lease ;  to  cultivate  the  lands  in  a 
particular  manner ;  supply  the  premises  with  a  sufficient  quantity  of 
water ;  or  not  to  carry  on  particular  trades.-' 

§  438.  A  lessee  may  assign  his  rights  and  interest  in  the  premises, 
but  cannot  tliereby  discharge  himself  of  his  obligations ;  for  this  would 
be  unreasonably  to  deprive  the  landlord,  without  his  consent,  of  the 
benefit  of  a  contract  made  with  a  particular  tenant,  to  whose  care 
and  responsibility  he  trusted  when  he  granted  the  lease.  The  lessee, 
therefore,  remains  liable  upon  his  original  contract  after  his  assign- 
ment, and  may  be  sued  on  it,  either  by  the  lessor  or  his  grantee, ^ 
even  if  the  landlord  has  accepted  the  assignee  as  his  tenant,  and 
collected  rent  from  him.^  And  the  same  rule  holds  with  regard  to 
an  assignment  of  part  of  his  estate ;  being  still  hable  on  his  covenant 
to  pay  the  entire  rent,  for  he  cannot,  by  his  own  act,  apportion  it.* 
Nor  can  a  lessee  discharge  himself  from  the  implied  covenants,  by 
an  assignment  without  the  consent  of  the  lessor;  since  the  privity 
of  estate  between  them  cannot  be  destroyed  without  the  landlord's 
concurrence.  An  assent,  however,  may,  in  this  case,  be  inferred 
from  the  lessor's  receiving  rent  from  the  assignee,  or  recognizing 
him  in  some  other  way  as  his  tenant.^  And  as  the  assignment  of  a 
lessee  by  his  own  act  wiU  not  discharge  him  from  his  express  cove- 
nant, so  neither  will  an  assignment  by  the  act  of  the  law.  And, 
therefore,  if  the  lease  be  taken  from  him,  and  sold  under  a  judgment 


V.  Owen,  2  Blackf.  (Ind.),  E.  301  ;  Plymouth  v.  Carver,  16  Pick.  R.  183;  Spencer's 
Case,  5  Rep.  16. 

1  Norton  u.  Vultee,  1  Hall,  E.  384 ;  Jqurdain  v.  Wilson,  4  B.  &  A.  266 ;  Cocksou 
V.  Cock,  Cro.  Jac.  125 ;  3  "Wils.  32.  A  covenant  tending  to  the  support  and  mainte- 
nance of  the  thing  demised,  is  annexed  to  and  passes  with  the  reversion.  Simpson  v. 
Easterly,  9  B.  &  C.  605 ;  6  Bingh.  664.     And  see  ante,  §  262. 

2  Barnard  v.  Godscall,  Cro.  Jac.  309 ;  Thursby  v.  Plant,  1  Saund.  R.  240 ;  Brett  v. 
Cumberland,  Cro.  Jac.  521. 

8  "Walton  V.  Cronly,  14  Wend.  E.  63 ;  Fisher  v.  Ameers,  1  Brown  &  Jol.  20 ;  Cro. 
Jac.  399-521 ;  Arthur  v.  Vanderplank,  7  Mod.  R.  198;  1  Term  R.  93. 

*  Brown  V.  Hare,  Cro.  Eliz.  617-633-637  ;  Cro.  Jac.  308 ;  8  East,  R.  314,  n. ;  Buck- 
land  V.  Hall,  8  Ves.  R.  95;  1  Ves.  &  B.  11 ;  Van  Rensselaer  v.  Chadwick,  24  Barb. 
E.  333 ;  Same  v.  GifFord,  lb.  349. 

6  Wadham  v.  Marlow,  8  East,  R.  316;  Cro.  Jac.  334-523;  1  Saund.  240,  n.  (5)t 
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and  execution  against  him,  lie  still  remains  liable  upon  all  Ms  express 
covenants.^ 

§  439.  It  is  a  well-establislied  rule  of  law,  that  no  persons  can 
take  advantage  of  a  covenant  or  condition,  except  such  as  are  parties 
or  privies  thereto ;  consequently,  the  assignee  of  the  reversion  could 
neithe:r  sue  or  be  sued  upon  covenants  contained  in  a  demise,  whether 
for  life  or  years.  This  right  was  reserved  to  the  grantor  and  his 
heirs,  who  alone  might  take  advantage  of  a  condition  broken ;  the 
assignee  of  the  reversion  being  considered  a  mere  stranger  for  such 
purposes.^  The  principle  seems  to  have  followed,  as  a  necessary  con- 
sequence of  the  feudal  law,  which  prevented  a  lord  from  transferring 
his  seignory  without  the  consent  of  his  vassal ;  for  it  was  esteemed 
unreasonable  to  subject  a  feudatory  to  a  new  superior,  with  whom  he 
might  have  a  deadly  enmity,  without  his  own  approbation.  This 
consent  of  the  tenant  was  expressed  by  what  was  called  attorning, 
or  professing  to  become  the  tenant  of  the  new  lord.  The  doctrine 
extended  to  all  lessees,  whether  for  life  or  for  years ;  and  if  a  man 
purchased  an  estate,  with  a  lease  outstanding  upon  it,  and  the  lessee 
refused  to  attorn  to  the  purchaser,  or  become  his  tenant,  the  grant  or 
contract  was  void,  or  at  least  incomplete.  But  as  experience  after- 
wards showed  that  property  best  answers  the  purposes  of  civil  life, 
when  its  transfer  and  circulation  are  entirely  free,  this  restraint  upon 
alienation  was  gradually  taken  off  by  several  English  statutes,  and 
more  particularly  by  the  statute  of  32  Hen.  VIII.  c.  34,  which  en- 
abled assignees  of  the  reversion  to  take  advantage  of  such  conditions, 
and  gave  the  tenant  the  like  remedies  against  the  assignee  that  he 
would  have  had  against  the  assignor.  By  it  the  privity  of  contract 
together  with  the  privity  of  estate,  were  transferred  to  the  assignee 
of  the  reversion ;  who  then  stood,  with  regard  to  a  tenapt,  in  the 
same  plight  that  the  lessor  did  before  he  parted  with  the  reversion. 

§  440.  It  is  said,  however,  that  so  far  as  respects  the  lessee's  cove- 
nants in  law  running  with  the  land,  the  right  of  the  assignee  of  the 
reversion,  standing  on  his  privity  of  estate,  was  complete  at  common 
law,  independent  of  any  statutory  aid.  In  the  Supreme  Court  of 
New  York,  the  broad  doctrine  that  an  assignee  of  the  reversion  may 

1  Hornby  v.  Houlditch,  Andrews,  40 ;  Auriol  v.  Mills,  4  Term  E.  99. 

2  Co.  Lit.  215,  a;  MUnes  v.  Branch,  5  M.  &  S.  411. 
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maintain  an  action  against  the  original  covenantor  for  rent  accruing 
after  tlie  assignment,  whether  the  immediate  conveyance  to  him  was 
with  or  without  warranty,  was  on  a  review  of  all  the  cases,  fully  estab- 
lished.^ So  in  South  Carolina,  it  was  decided,  that  the  assignee  under 
a  sheriff's  sale,  had,  at  common  law,  a  right  to  all  the  advantages  of 
covenant  running  with  the  land.^  In  Massachusetts,  the  assignee  of 
the  reversion  was  allowed  to  maintain  a  suit  against  the  assignee  of 
the  lessee,  upon  any  such  covenants,  without  the  aid  of  the  stat- 
ute.^ And  in  Pennsylvania,  it  was  held,  that  the  assignee  of  a 
ground-rent  might  bring  covenant  against  the  tenant  of  the  land  at 
common  law.* 

§  441.  The  Revised  Statutes  of  New  York,  now  give  an  assignee 
the  benefit  of  any  agreement  contained  in  the  lease  assigned  ;  so  that 
an  assignee,  whether  of  the  reversion  or  of  the  term,  may  have  the 
advantage  of  all  covenants  contained  in  the  lease,  whether  express  or 
implied.  "  The  grantees  of  any  demised  lands,  tenements,  rents,  or 
other  hereditaments,  or  the  reversion  thereof,  the  assignees  of  the 
lessor  of  any  demise,  and  the  heirs  and  personal  representative  of  the 
lessor,  grantee,  or  assignee,  shall  have  the  same  remedies  by  entry, 
action,  distress,  or  otherwise,  for  the  non-performance  of  any  agree- 
ment contained  in  the  lease  so  assigned,  or  for  the  recovery  of  any 
rent,  or  for  doing  any  waste,  or  other  cause  of  forfeiture,  as  their 
grantor  or  lessor  had,  or  might  have  had,  if  such  reversion  had  re- 
mained in  such  iessor  or  grantor."  WhUe  the  next  section  provides, 
"  the  lessees  of  any  lands,  their  assigns,  or  personal  representatives, 
shall  have  the  same  remedy,  by  action  or  otherwise,  against  the  lessor, 
his  grantees,  assignees,  or  his  or  their  representatives,  for  the  breach 
of  any  covenant  or  agreement  in  such  lease  contained,  as  such  les- 
see might  have  had  against  his  immediate  lessor,  except  covenants 
against  incumbrances,  or  relating  to  the  title  or  possession  of  the 
premises."  "  The  provisions  of  these  two  sections  extend  as  well 
to  grants  or  leases  in  fee,  reserving  rents,  as  to  leases  for  life  and  for 


1  Willard  v.  Tillman,  2  HUl  (N.  Y.),  E.  274;  "Witby  v.  Mumford,  5  Cow.  R.  137; 
Kane  V.  Sawyer,  14  Johns.  E.  89 ;  Demarest  v.  Willard,  8  Cow.  E.  206.  And  see 
Alien  t).  Bryan,  5  Bar.  &  Cr.  512. 

2  McReady  v.  Brisbane,  1  Nott  &  McCord,  E.  104. 

=  Howland  v.  Coffin,  12  Pick.  E.  125;  2  Mass.  R.  460;  Booth  v.  Stow,  1  Conn.  R. 
N.  S.  244. 
*  Harper  v.  Fisher,  1  Rawie,  155;  Miles  v.  St.  Mary's  Church,  1  Wharton,  229. 
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years."  ^  Upon  the  principle  of  this  statute,  the  Court  of  Appeals  in 
New  York  hold,  that  an  annual  rent-charge,  reserved  by  deed,  upon 
a  grant  in  fee  is  vahd  as  a  rent-charge,  notwithstanding  there  is  no 
reversion  in  the  person  entitled  to  it.  That  such  a  rent  is  a  heredita- 
ment, descendible  and  devisable  forever,  and  that  a  devisee  or 
assignee  thereof  may  maintain  an  action  for  its  recovery  against  any 
person  in  possession  of  the  land  ;  for  that  the  covenant  to  pay  such 
rent  runs  with  the  land,  and  is  binding  upon  the  heir  or  assignee  of 
the  grantee  by  force  of  the  statute,  independent  of  any  tenure  or 
reversion.^ 

§  442.   The  interests  of  the  tenant,  however,  were  not  disregarded 


1  1  N.  Y.  E.  S.  747,  §  23,  24,  25.  The  assignee  of  an  assignee,  as  well  of  a  rever- 
sion as  of  the  term,  is  now  said,  in  the  later  English  cases,  to  have  the  same  rights,  both 
at  common  law  and  under  the  statute,  as  the  first  assignee.  Hornidge  v.  Wilson,  3  P. 
&  D.  641 ;  3  B.  &  A.  396 ;  8  Taunt.  715  ;  Fryer  v.  Coombs,  4  P.  &  D.  120  ;  s.  c.  11 
A.  &  E.  403. 

2  Van  Rensselaer  v.  Hays,  19  N.  Y.  E.  68.  In  this  case,  Stephen  Van  Eensselaer, 
the  patroon,  father  of  the  plaintiff,  in  consideration  of  certain  yearly  rents,  covenants, 
and  conditions  contained  in  the  indenture,  granted,  bargained,  and  sold  to  Jacob  Deitz, 
a  certain  farm  in  the  county  of  Albany,  to  him  and  his  heirs  forever,  yieldinff  and  pay- 
ing therefor,  yearly  and  every  year,  the  yearly  rent  of  thirty  bushels  of  wheat,  &c. ;  with 
a  clause  authorizing  the  grantor,  his  heirs  or  assigns  to  reenter,  if  the  rent  should  not 
be  paid,  and  no  sufficient  distress  could  be  found  on  the  premises.  The  elder  Van 
Eensselaer  died,  after  having  devised  the  reserved  rent  to  the  plaintiff;  and  the  defend- 
ant had  purchased  a  portion  of  the  premises  from  Deitz,  and  was  in  possession  thereof. 
The  defendant  contended  that  this  covenant  for  the  payment  of  rent  was  personal, 
between  the  grantor  and  grantee,  or  what  is  usually  known  as  a  covenant  in  gross ;  and 
that  consequently,  after  the  death  of  the  original  parties,  no  action  to  recover  rent  could 
be  maintained  in  favor  of,  or  against  any  persons,  except  their  respective  executors  or 
administrators.  That  the  law  did  not  permit  arrangements  by  which  a  rent  could  be 
reserved,  upon  a  conveyance  in  fee,  and  that  the  reservation,  did  not  therefore  affect 
the  title  to  the  land,  but  the  conveyance  was  absolute  and  unconditional.  But  the 
court  held,  with  the  admirable  opinion  of  Judge  Denio,  that  by  the  conveyance  a  valid 
rent  was  reserved  and  charged  upon  the  land,  available  to  the  grantor  beyond  all  ques- 
tion, so  long  as  he  lived ;  that  the  statute  gave  to  his  grantee  or  devisee,  the  same 
remedies  which  the  grantor  himself  had  or  might  have  had,  if  the  reversion  had  re- 
mained in  him,  and  that  this  right  existed  independent  of  any  tenure  or  reversion.  And 
furthermore,  that  the  covenant  to  pay  rent,  was  a  covenant  running  with  the  land,  and 
in  this  case  formed,  in  fact,  the  consideration  of  the  grant,  and  was  consequently,  bind- 
ing upon  every  assignee  of  the  land ;  and  that  the  statute  intended  to  establish  a 
privity  of  contract,  between  those  holding  a  derivative  title,  under  both  grantors  and 
grantees,  placyng  the  assignees  of  both  parties,  upon  grants  in  fee,  where  a  rent  was 
reserved,  upon  the  same  footing  which  was  occupied  by  the  assignees  of  the  parties  to 
a  lease  for  life  or  years,  under  the  statute  of  Henry  VIII.,  and  the  reenactment  of  it  in 
this  country. 
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in  the  passage  of  these  acts  of  the  legislature,  for  they  expressly  de- 
clare, he  shall  not  be  prejudiced  by  payment  of  any  rent  to  the  old 
landlord  before  he  received  notice  of  the  change  of  interest ;  and  the 
eflfect  of  the  statute  has  been  to  substitute  for  an  attornment,  the 
necessity  of  giving  notice  to  the  tenant  before  he  can  be  sued  by  an 
assignee,  for  rent  accruing  after  the  assignment.  After  an  attorn- 
ment, or  its  equivalent  notice,  the  tenant  contiaues  to  hold  upon 
the  same  terms  that  he  held  under  his  former  landlord,^  the  iastru- 
ment  of  attornment  becomes  in  fact,  an  agreement  for  a  new  tenancy.^ 
Where  a  man,  however,  thus  attorns  tenant  to  another,  he  is  not  there- 
by estopped  from  disputing  his  title ;  for  he  may,  by  mistake,  have 
attorned  to  a  person  who  has  no  title.^  The  necessity  of  a  formal 
attornment,  in  order  to  complete  a  grant  of  the  reversion,  was  finally 
abolished  by  the  statute  of  4  Anne,  c.  16,  s.  9,  which  has  been  gener- 
ally adopted  in  the  United  States,  so  that  an  assignment  by  the  land- 
lord is  now  vahd  without  the  ceremony  of  an  attornment.*  The  title 
of  the  grantee  of  a  reversion  being  complete  without  an  attornment 
of  the  tenant,  he  will  be  entitled  to  all  arrears  of  rent  accrued  since 
the  execution  of  the  conveyance,  and  not  paid  to  the  grantor  by  the 
tenant,  in  default  of  notice.^  But  the  payment  of  rent  to  the  grantor, 
by  his  tenant,  before  notice  of  the  grant,  is  binding  upon  the 
grantee ;  nor  will  the  tenant  be  liable  to  such  grantee  for  any  other 
breach  of  the  condition  of  the  demise  until  he  shall  have  had  notice  of 
the  grant.^ 

§  443.  Where  a  covenant  running  with  the  land  is  divisible  m  its 
nature,  if  the  entire  interest  in  diflerent  parcels  of  the  land  passes  by 
assignment  to  diEFerent  individuals,  the  covenant  will  attach  upon  each 
parcel  ^ro  tanto,  and  the  assignee  wUl  be  answerable  for  his  propor- 
tion only  of  any  charge  upon  the  landi,  which  was  a  common  burden  ' 
upon  the  whole ;  and  will  be  exclusively  liable  for  the  breach  of  any 

ll'er  Holroyd,  J.,  in  Cornish  v.  Scarell,  8  B.  &  C.  471-476. 

'  Doe  V.  Boulter,  6  Ad.  &  El.  675  ;  Doe  v.  Smith,  8  Ibid.  255  ;  Cornish  v.  Scarell, 
supra;  Peckham  v.  Leary,  6  Daer,  494. 

3  Gravenor  v.  Woodhouse,  1  Bingh.  38 ;  Gregory  v.  Dofdgc,  3  Bingh.  474. 

'  Farley  v.  Thompson,  15  Mass.  18;  Burden  u.  Thayer,  3  Met.  78;  Baldwin  v. 
Walker,  21  Conn.  168  ;  Cohen  ;;.  Pearsall,  6  Ala.  542. 

6  Birch  u.  Wright,  1  Term  K.  378;  Ruckham  u.  Astor,  3  Ed.  Ch.  R.  373;  1  E. 
S.  739. 

^  Co.  Lit.  215;  Cro.  Jac.  145;  1  R.  S.  739,  §  146;  Earley  v.  Thompson,  15  Mass. 
R.  26. 
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covenant  whicli  related  to  that  part  alone. ^  The  statute  extends  to 
the  assignee  of  part  of  the  reversion  in  all  the  land;  and  to  the 
assignee  of  the  reversion  of  part  of  the  land  ;  each  of  whom  may  have 
an  action  of  covenant  by  virtue  of  the  statute. ^  The  assignee  or 
grantee  of  the  reversion  may  sue,  though  he  be  not  named  in  the 
lease  ;  ^  and  if  there  be  a  second  reversioner,  he  may,  it  seems,  also 
sue  for  any  breach  affecting  the  value  of  his  interest,  and  each  rever- 
sioner will  recover  damages  according  to  the  extent  of  the  interest 
affected.*  A  grantee  of  ihe  reversion  of  part  of  the  premises  cannot, 
however,  bring  ejectment  on  a  condition  broken ;  as  a  condition  is 
entire,  and  cannot  be  apportioned.^  Neither  can  the  grantor  of  part 
of  the  reversion  take  advantage  of  a  condition,;  for  it  is  destroyed  by 
the  grant,  being  confined  to  such  conditions  as  are  incident  to  the 
reversion,  or  for  the  benefit  of  the  estate." 

§  444.  An  assignee  is  chargeable,  as  we  have  seen,  by  privity  of 
estate,  upon  covenants  running  with  the  land  ;  and  if  the  covenant  be 
with  the  lessee  and  his  assigns,  but  the  thing  to  be  done  is  merely 
collateral  to  the  land,  and  does  not  touch  or  concern  the  thing  demised 
in  any  way,  the  assignee  wiU  not  be  charged.^  As  if  the  lessee  cove- 
nants for  himself  and  his  assigns  to  buUd  a  house  upon  the  land  of 
the  lessor,  which  is  no  part  of  the  demise  ;  or  to  pay  a  collateral  sum 
to  the  lessor,  or  to  a  stranger ;  it  wiU  not  bind  the  assignee,  because 
it  is  merely  collateral  to,  and  in  no  manner  touches  or  concerns  the 
thing  that  was  demised,  or  that  is  assigned;    and,  therefore,  the 

1  Astor  V.  Miller,  2  Paige,  E.  64 ;  Stevenson  u.  Lambard,  2  East,  R.  575 ;  Com. 
Dig.  Covenant,  B.  3 ;  Barton  v.  Barclay,  7  Bing.  745.  "  Covenants,"  said  Wilmott, 
C.  J.,  in  Bally  v.  Wells,  Wilmott,  344,  cited  by  Cowen,  J.,  in  Norman  v.  Wells,  17  Wend. 
E.  145,  "which  run  and  rest  with  the  land,  lie,  for  or  against  an  assignee,  at  common 
law,  though  not  named.  They  stick  so  fast  to  the  thing  on  which  they  wait,  that  they 
follow  every  particle  of  it."  And  see  Van  Eensselaer  v.  Bradley,  3  Denio,  135 ;  and  5 
lb.  454. 

2  Co.  Lit.  215 ;  Cro.  Eliz.  863 ;  1  Saund.  241 ;  Simpson  v.  Clayton,  6  Scott,  469 ; 
Twyman  v.  Pickard,  2  B.  &  A.  105.  By  Massachusetts  Eev.  Sts.,  chap.  60,  sect.  22, 
every  person  in  possession  of  land,  whether  it  was  originally  demised  in  fee  or  for  any 
other  estate  of  freehold  or  for  a  term  of  years,  shall  be  liable  for  the  amount  or  pro- 
portion of  rent  due  from  the  laud  in  his  possession,  although  it  be  only  a  part  of  what 
was  originally  demised. 

s  T.  Raym.  80 ;  Piatt  on  Covenants,  539. 

«  4  Burr.  2141 ;  Holt,  543;  1  Taunt.  194. 

6  5  Co.  55,  b;  2  B.  &  A.  109. 

6  3  Kent,  Cora.  123. 

'  Spencer's  Case,  5  Co.  16,  b. 
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assignee  can  no  more  be  charged  with  it  than  any  other  stranger.-' 
Neither  ivill  the  assignee  of  a  lease,  become  chargeable  with  the  cove- 
nant of  a  lessor,  to  purchase  at  an  appraisal  such  permanent  improve- 
ments as  should  be  erected  by  the  lessee,  notwithstanding  he  may 
have  gone  into  possession,  with  a  full  knowledge  of  all  the  circum- 
stances.2  But  while  the  assignee  remains  in  possession,  either  by 
himself  or  by  his  under-tenants,  he  is  liable  to  the  original  landlord,  in 
the  same  manner  as  if  he  had  remained  personally  in  possession.  The 
possession  of  his  tenant  is  his  possession.  Each  successive  occupant 
of  the  premises,  other  than  the  original  lessee,  is  hable  for  rent  to 
the  lessor,  only  by  reason  of,  and  for  the  term  of  his  own  posses- 
sion. Possession  is  both  the  foundation  and  the  boundary  of  the  har 
bility.3 

§  445.  As  an  assignee  is  bound  by  covenants  real  annexed  to  the 
estate,  he  is  also  entitled  to  the  advantages  of  any  such  covenants  as 
make  in  his  favor  ;  except  where  the  breach  has  happened  before  his 
own  time.*  The  lessor  is,  therefore,  liable  to  an  assignee  of  the  lease, 
on  his  covenants,  for  quiet  enjoyment ;  ^  for  further  assurance ;  ^  to 
renew  the  lease,  repair  the  premises,  or  the  like.''  And,  as  a  general 
rule,  where  covenants  running  with  the  land,  are  broken  after  the 
land  has  come  into  the  possession  of  an  assignee,  such  assignee  only 
can  bring  an  action  for  the  damages  thereupon  ;  ^  unless  the  nature  of 
the  assignment  to  him  is  such  that  the  assignor  is  bound  to  indemnify 
him  against  such  breaches  of  covenant.^     For,  as  to  such  covenants, 

1  Ibid. ;  Cro.  Jac.  438.     See  5  460. 

^  Coffin  V.  Talman,  4  Seld.  R.  465.  There  is  no  case  to  sustain  us  in  holding,  that 
the  covenant  which  provides  for  payment  at  the  end  of  the  term,  for  buildings  erected 
on  the  demised  premises,  is  a  continuing  covenant,  running  with  the  land,  or  that  the 
non-payment  of  the  amount,  or  failure  to  name  an  appraiser  in  order  to  ascertain  the 
amount,  is  a  "continual  breach,"  for  which  the  grantee  of  the  reversion  should  be  lia- 
ble, though  it  did  not  happen  in  his  time.  The  breach  happened  in  the  time  of  the 
lessor,  and  he  was  unquestionably  liable  for  the  whole  value  of  the  building,  but  his 
assignee  is  not  liable.     Per  Johnson,  J. 

3  Carter  v.  Hammett,  18  Barb.  R.  608;  s.  c.  12  Barb.  R.  253. 

•  Martin  v.  Baker,  5  Blackf.  (Ind.)  R.  232  ;  Cro.  Eliz.  863  ;  2  Vern.  423. 

5  Noke  I).  Awder,  Cro.  Eliz.  373;  Campbell  v.  Lewis,  3  B.  &  A.  392;  3  D.  &  R. 
145. 

^  King  V.  Jones,  5  Taunt.  R.  418;  Cro.  Car.  503;  4  M.  &  S.  188. 

'  Vernon  v.  Smith,  5  B.  &  A.  11  ;  12  East,  R.  469 ;  3  Atk.  R.  88 ;  Spencer's  Case, 
5  Ref.  16  ;  Van  Horn  v.  Crain,  1  Paige,  R.  455. 

«  Griffin  V.  Fairbrother,  1  Fairf.  R.  91. 

'  Bickford  v.  Page,  2  Mass.  R.  460 ;  Kane  v.  Sooger,  14  Johns.  E.  89. 
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even  a  release  by  the  grantee  or  assignee,  -will  not  operate  as  a  dis- 
charge to  subsequent  assignees  of  the  same  land.^  But  an  assignee 
can  only  sue  for  breaches  of  covenant  that  occurred  in  his  time,  and 
not  for  such  as  were  committed  before  the  assignment,  -which  are  mere 
choses  in  action,  and  so  not  assignable.^ 

§  446.  Upon  common-law  principles,  however,  to  entitle  an  assignee 
to  sue  on  covenants  annexed  to  his  reversion,  he  must,  when  his 
cause  of  action  accrues,  have  the  same  estate,  as  was  left  in  the  lord 
on  creating  the  tenure,  if  to  that  alone  the  covenants  were  annexed ; 
hence,  if  the  reversion  be  for  years,  and  the  assignee  takes  a  convey- 
ance of  the  fee,  the  estate  to  which  the  covenants  were  annexed  being 
merged,  the  covenants  are  merged  in  it.  And  if  two  persons  are 
parties  on  the  same  side,  to  a  deed  of  demise,  —  for  example,  mort- 
gagor and  mortgagee,  —  of  whom  one  (the  mortgagee),  has  a  right  to 
lease,  the  other  (the  mortgagor),  has  not ;  the  latter  may  either  refuse 
to  join  with  the  former  in  demising,  or  by  joining,  admit  his  own  want 
of  title  ;  for  the  covenants  by  the  lessee  are  with  the  latter  only. 
And  though  the  covenants  are  available  by  the  mortgagor,  being 
founded  upon  the  condition  that  he  has  granted  the  lease,  still  they 
are  mere  independent  contracts,  and  have  no  connection  with  the 
tenure,  to  which,  as  it  only  subsists  between  the  party  demising  and 
the  covenantor,  the  mortgagor  is  a  stranger ;  therefore,  on  assigning 
the  reversion  they  do  not  pass  to  the  assignee,  but  remain  available  by 
the  mortgagor.^ 

§  447.  After  the  lessor  has  parted  with  his  reversion,  he  cannot 
bring  an  action  for  the  breach  of  any  covenant  which  has  occurred 
subsequent  to  his  grant,  except  on  such  covenants  as  are  collateral 
to,  and  do  not  run  with  the  land,  for  if  he  might,  the  tenant  would 
be  liable  to  two  actions  for  the  same  thing,  one  in  favor  of  the  land- 
lord, and  the  other  of  the  grantee.*  But  a  lessor  may  assign  the 
accruing  rent,  and  the  covenant  for  rent  without  the  reversion,  or  the 
reversion,  reserving  the  rent  and  the  covenant  for  rent.  For  rent  in 
arrear  is  a  chose  in  action,  and  not  assignable,  so  as  to  give  a  right 


1  Abby  V.  Goodrich,  3  Day,  E.  433. 

2  Com.  Dig.  Covenant  (B.  3) ;  Shelby  v.  Hearne,  6  Yerg.  E.  512. 

s  "Webb  v.  Eussell,  3  Term  E.  393  ;  Stokes  v.  Eussell,  Ibid.  678  ;  1  H.  BI.  E.  562. 
*  Beeby  v.  Parry,  3  Lev.  154 ;  1  Saund.  E.  241,  b. 
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of  action  in  the  name  of  the  assignee  ;  but  rent  to  grow  due  is  assign- 
able, and  a  covenant  to  pay  it  runs  with  the  land,  and  passes  to  the 
assignee,  who  may  sue  upon  it  in  his  own  name.^  Eent  in  arrear  is 
severed  from,  and  forms  no  part  of  the  reversion ;  and  does  not, 
therefore,  pass  to  an  assignee  of  the  reversion.  But  rent  to  accrue, 
is  part  of  the  realty,  and  passes  as  such,  with  the  estate ;  and, 
■  therefore,  an  assignee  of  the  reversion,  may  collect  all  rent  that  falls 
due  after  his  purchase,  although  the  landlord  may  have  assigned  such 
rent  to  a  third  person  before  the  sale.^  And  if,  during  a  term,  the 
lessor  grants  the  reversion  to  another,  the  accruing  rent  follows  the 
grant,  and  he  cannot  recover  it,  although  the  tenant  may  have  prom- 
ised him  payment.^ 

§  448.  As  letiveen  the  lessor  and  an  under-tenant  of  the  original 
lessee,  there  is  neither  privity  of  estate  nor  of  contract;  so  that, 
between  these  parties,  there  can  be  no  advantage  taken  of  the 
■covenants  either  in  laiv  or  in  deed;  therefore,  the  lessor  cannot  sue 
an  under-tenant  upon  the  lessee's  covenant  to  pay  rent'.''  But  the 
assignee  of  a  lease,  who  has  been  recognized  as  such  by  the  tenant, 
may  sue  in  his  own  name  for  rent,  although  he  has  no  interest  in  the 
reversion.^  An  assignor,  however,  can  have  no  right  of  action  on  any 
covenant  in  the  lease  against  the  assignee,  for  an  assignor  has  no 
residuary  interest.^  A  lessee  who  assigns  is  entitled  to  be  indemni- 
fied by  his  assignee  agamst  the  payment  of  rent,  and  the  performance 
of  covenants  in  the  original  lease,  since  his  liabiUty  continues,  although 
he  is  not  in  possession.'' 

§  449.  The  assignee  is  liable  only  in  respect  of  his  possession ;  he 
bears  the  burden  while  he  enjoys  the  benefit ;  and  if  the  whole  term 


1  Willard  v.  Tillman,  2  Hill  (N.  Y.),  E.  294;  Allen  v.  Bryan,   5  B.  &  C.  512; 
Demarest  v.  "Willard,  8  Cow.  K.  206. 

2  Bank  of  Pennsylvania  v.  "Wise,  3  "Watts,  E.  394 ;  5  "W.  &  S.  432  ;  Van  "Wicklen 
V.  Paulson,  14  Barb.  E.  654. 

3  Stout  V.  Kean,  3  Harr.  E.  82  ;  8  Mees.  &  "Wels.  379. 

*  Quackenboss  v.  Clark,  12  "Wend.  E.  555;  ante,  §  108;  Holford  v.  Hatch,  Doug. 
183. 
s  Maffat  V.  Smith,  4  Comst.  126. 
^  Hicks  V.  Downing,  1  Ld.  Bay.  99. 
'  Stains  v.  Morris,  1  Ves.  &  B.  8 ;  Pember  v.  Mathers,  1  Bro.  C.  C.  52. 
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of  years  is  not  passed  over  to  him,  a  day  only  being  reserved  ly  the 
lessee,  lie  is  not  liable  to  the  landlord  at  all  on  such  covenants  ;  for 
he  is  then  considered  only  an  tinder-tenant,  and  not  an  assignee.^ 
He  is  hable  only  for  covenants  broken  while  he  remains  possessed  of 
the  estate; 2  and  although  he  assigns  over,  he  is,  notwithstanding, 
liable  for  all  such  breaches  as  occurred  during  the  time  of  his  enjoy- 
ment, because  the  right  of  action  having  once  vested  in  the  lessor, 
for  breaches  committed  by  the  assignee,  cannot  be  divested  by  the 
reassignment  of  the  latter,  although  the  privity  of  estate  is  destroyed 
between  them,  and  a  privity  of  contract  never  existed.^  But  he  is 
not  chargeable  for  a  breach  of  covenant  happening  after  his  assign- 
ment, for  the  privity  of  estate  is  wanting ;  *  nor,  for  the  same  reason, 
is  he  liable  upon  a  breach  which  happened  previous  to  the  assignment 
to  him.  As  where  a  lessee  covenanted  to  build  and  finish  a  house 
within  a  certain  time,  and  after  that  time  had  expired,  assigned  the 
lease  ;  it  was  held,  that  this  covenant  should  not  bind  the  assignee, 
inasmuch  as  it  was  broken  before  the  assignment  was  made  to  him ; 
though  it  would  have  been  otherwise  if  the  lessee  had  executed  the 
assignment  before  the  time  specified  for  finishing  the  house  had 
expired.^  It  is  otherwise,  also,  where  there  is  a  continuing  breach  ; 
as  if  there  be  a  covenant  to  repair  within  a  certain  time  after  notice, 
if  the  lessee  does  not  repair  upon  notice  by  the  assignee,  an  action 
lies,  though  it  was  out  of  repair  before  the  assignment.^  Although 
an  eviction  out  of  part  of  the  estate  will  discharge  a  lessee  from  the; 
payment  of  any  rent,  the  case  is  difierent  with  an  assignee,  for  if  he: 
is  turned  out  of  possession  of  part  of  the  premises,  he  must  pay  rent 
for  so  much  of  it  as  he  has  not  been  put  out  of  the  possession  of,, 
being  liable  upon  his  real  contract  in  respect  of  the  land.^ 


1  The  Farmers  Bank  v.  The  Mutual  Ins.  Co.  4  Leigh,  R.  69 ;  Fulton  v.  Stuart,, 
2  Ham.  K.  221 ;  Holford  v.  Hatch,  1  Doug.  186,  n. ;  Milne  v.  Branch,  5  M.  &  S.  411  ; 
1  Vern.  K.  87  ;  1  East,  E.  502 ;  2  Anst.  413  ;  15  Ves.  265. 

2  Armstrong  v.  Wheeler,  9  Cow.  E.  88 ;  Pitcher  v.  Tovey,  1  Show.  340 ;  4  Mod. 
71 ;  3  Lev.  295 ;  Holt,  73  ;  City  of  London  u.  Eichmond,  2  Vern.  E.  451 ;  Staines  u. 
Monis,  1  Ves.  &  B.  11 ;  Pot  v.  Jackson,  supra. 

8  Harley  v.  King,  2  Cr.  M.  &  Eos.  22 ;  Onslow  v.  Corrie,  2  Mad.  E.  330;  Vallianfc 
V.  Dodemede,  2  Atk.  E.  546  ;  Treade  v.  Coke,  1  Vern.  E.  165. 

*  Doug.  451 ;  Co.  Lit.  3,  a,  356,  a. 

6  Church-wardens  of  St.  Saviour  v.  Smith,  Bun-.  1271 ;  1  Wm.  BI.  351 ;  Salk.. 
199  ;  Tillotson  v.  Boyd,  4  Sandf.  E.  516. 

<>  Com.  Dig.  tit.  Covenant  (B). 

'  Stevenson  v.  Lambard,  2  East,  E.  575. 
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§  450.  An  actual  entry  upon  the  demised  premises,  by  an  assignee 
of  the  lessee,  is  not  requisite  in  order  to  charge  him  with  the  pei'- 
formance  of  covenants  running  with  the  land ;  for,  by  accepting  an 
interest  under  the  conveyance,  he  incurs  all  the  responsibihty  con- 
nected with  the  estate,  as  if  he  had  taken  possession  in  fact.^  The 
same  rule  apphes  to  the  assignee  of  an  assignee  ;  and,  whether  the 
second  assignee  enter  on  the  premises  or  not,  is  unimportant,  for  by 
the  assignment  the  title  and  possessory  right  pass,  and  the  assignee 
becomes  sufficiently  possessed  to  discharge  the  prior  assignee  from  the 
burden  of  the  covenants,  and  to  render  him  hable  for  all  breaches  of 
covenant  happening  after  the  assignment  to  him.^  But  a  lessor 
cannot  maintain  an  action  of  covenant  for  arrears  of  rent,  against  a 
party  occupying  demised  premises,  charging  him  as  assignee,  when 
ia  fact  he  never  had  an  assignment  of  the  lease.^  Possession, 
however,  ■  by  the  defendant,  is  sufficient  evidence,  prima  fade,  to 
charge  him  as  assignee,  for  the  non-payment  of  rent ;  yet  he  may 
prove  that  he  is  not  assignee.* 

§  451.  When  the  assignment  is  by  deed,  an  assignee  becomes 
liable  as  such,  without  entry,  by  accepting  the  deed ;  but  if  a  man 
becomes  assignee  only  by  operation  of  law,  he  is  not,  in  general, 
chargeable  until  he  actually  enters,  or  does  some  act  showing  his 
acceptance  of  the  lease.^  But  if  a  testator  dies  in  possession  of  a 
term  of  years,  it  vests  in  the  executor ;  and,  although  it  be  worth 
nothing,  he  cannot  waive  it,  for  he  must  renounce  the  executorship 
in  toto  or  not  at  all.^  This,  however,  applies  only  where  the  execu- 
tor has  assets,  for  he  may  reUnquish  the  lease  if  the  property  be 
insufficient  to  pay  the  rent ;  yet,  in  case  there  are  assets  to  bear  the 
loss  for  some  years,  though  not  during  the  whole  term,  he  may  be 
bound  to  continue  tenant  until  the  fund  is  exhausted ;  when,  upon 
giving  notice  to  the  lessor,  he  may  waive  the  possession.'^ 


1  Walton  V.  Cronly,  14  Wend.  R.  63;  "Walker  v.  Eeeyes,  Dougl.  461,  n. ;  Cock  v. 
Harris,  Ld.  Bay.  367  ;  Odell  v.  Wake,  supra ;  Williams  v.  Bosanquet,  1  B.  &  B.  238 ; 
4  Taunt.  766  ;  1  Ld.  Kay.  367. 

2  Walker  v.  Reeves,  2  Dougl.  461 ;  1  B.  &  P.  21. 
8  Quackenboss  v.  Clark,  12  Wend.  R.  555. 

*  WUliams  v.  Woodward,  2  Wend.  R.  487 ;  Ackor  v.  Witherill,  4  Hill  (N.  Y.),  E. 
112. 

5  1  Saund.  HI,  203,  b ;  Williams  v.  Bosanquet,  1  B.  &  B.  238. 

"  Rubery  v.  Stevens,  1  N.  &  M.  182  ;  Hornidge  v.  Wilson,  3  D.  &  P.  641 ;  4  B.  & 
A.  241  ;  3  Scott,  N.  R.  613. 

'  Woodfall's  Landlord  and  Tenant,  375. 
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§  452.  An  assignee  may  discliarge  himself  from  all  liability  for 
subsequent  breaches,  both  as  regards  the  rent  and  other  covenants,  by 
assigning  over  ;  ^  even  though  it  be  done  for  the  express  purpose  of 
getting  rid  of  his  responsibOity,  and  although  the  second  assignee 
neither  takes  possession  nor  receives  the  lease.  As,  for  instance,  by 
assigning  to  a  beggar  ;^  a,  feme  covert;^  or  a  person  who  is  on  the 
eve  of  quitting  the  country  forever,  provided  the  assignment  be 
executed  before  his  departure ;  *  and  even  although  the  assignee 
receive  from  the  assignor  a  premium,  as  an  inducement  to  accept  the 
transfer.^  So  if  the  assignment  of  the  lease  remains  in  the  hands  of 
the  solicitor  of  the '  assignor,  who  has  a  lien  for  the  expenses  of  pre- 
paring it,''  or  the  lease  contains  a  covenant  not  to  assign.  For  the 
assignment  destroys  the  privity  of  estate,  which  was  the  only  ground 
upon  which  the  assignee  was  liable ;  and  though  the  tenant's  liabihty, 
on  his  covenant  to  pay  rent,  subsists  during  the  continuance  of  the 
lease,  there  is  no  personal  confidence  reposed  in  the  assignee  of  the 
lessee.  But  an  assignment  to  a  nonentity,  or  person  not  in  existence, 
will  be  unavailable.''  And,  to  divest  himself  of  all  responsibihty,  he 
must  assign  all  his  estate,  otherwise  he  will  be  Uable  pro  tanto  ;  for 
covenants  running  with  the  land  are,  as  we  have  seen,  divisible,  and 
he  would,  therefore,  remain  hable  on  a  covenant  to  repair,  as  to  the 
part  of  the  premises  of  which  he  retains  possession.^ 

§  453.  Although  an  assignee  who  assigns  over  is  hable,  both  at  law 
and  in  equity,  to  an  action  of  covenant  for  rent  accrued  during  his 
enjoyment,^  if  an  action  be  brought  he  may  plead,  that  before  any 
rent  was  due,  he  granted  all  his  term  to  J.  S.,  who,  by  virtue  thereof, 
entered  and  was  possessed ;  and  this  wUl  be  a  good  discharge,  without 
alleging  that  the  reversioner  had  notice  of  the  assignment.  Nor  can 
the  plaintiff  reply  fraud  in  the  assignment,  unless  he  can  show  a  trust. 


1  Armstrong  v.  Wheeler,  9  Cow.  E.  88  ;  Hurst  v.  Kodney,  1  Wash.  C.  C.  E.  375 ; 
12  Mod.  E.  371. 

2  2  Atk.  E.  546 ;  Taylor  v.  Shum,  1  B.  &  P.  21. 

3  Barnfather  v.  Jordan,  Dgugl.  452  ;  Co.  Lit.  3,  a. 
*  Onslow  V.  Corrie,  2  Madd.  U.  330. 

6  Valliant  r.  Dodemede,  2  Atk.  546. 

6  Odell  V.  Wake,  3  Campb.  394;  1  Saund.  E.  241,  c;  8  B.  &  C.  486. 

'  Taylor  v.  Shum,  supra. 

8  Congham  v.  King,  Cro.  Car.  221. 

°  Harley  v.  King,  1  Gale,  100 ;  5  Tyr.  692 ;  2  Atk.  219. 
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And  this  principle  has  been  so  broadly  laid  down,  that  Lord  Eldon 
tbougbt  the  only  case  in  which  a  question  of  fraud  could  arise  was, 
where  the  assignor  had  kept  possession  of  the  premises,  of  which  he 
made  a  profit,  and  had  made  an  assignment  to  avoid  responsibility ; 
but  even  there,  if  the  possession  were  profitable,  there  would  always 
be  something  on  the  premises  for  the  landlord  to  distrain ;  for  which 
reason  his  lordship  doubted,  whether  there  ever  could  be  such  a  thing 
as  a  fraudulent  assignment,  and  whether  an  issue  on  such  a  point 
could  ever  be  well  taken  ;  the  defendants  having,  at  all  times,  a  right 
to  divest  themselves  of  their  interest,  by  the  mere  form  of  an  assign- 
ment, which  drives  the  plaintiff  to  take  possession. ^ 

§  454.  Where  the  lessee  assigned  his  interest  in  demised  premises, 
by  an  indenture  executed  by  both  parties,  "  subject  to  the  payment 
of  the  rent,  and  performance  of  the  covenants  and  agreements  re- 
served and  contained  in  the  original  lease ; "  the  assignee  took  pos- 
session and  occupied  the  premises,  and,  before  the  expiration  of  the 
term,  assigned  to  a  third  person,  and,  after  the  first  assignment,  the 
lessee  was  obliged  to  pay  to  the  lessor  rent,  which  the  assignee  had 
suffered  to  be  in  arrear ;  it  was  held  that  the  lessee  could  not  main- 
tain an  action  of  covenant  against  the  assignee,  in  respect  to  such 
breach,  the  words,  "subject  to  the  payment  of  rent,  &c.,"  being 
words  of  quahfication,  and  not  words  of  contract.^  if  a  man  lease 
for  years,  and  the  lessee  covenant,  for  himself  and  his  assigns,  to  pay 
the  rent,  so  long  as  he  and  they  shall  have  the  possession  of  the  thing 
let,  and  the  lessee  assigns,  and  the  term  expires,  and  the  assignee 
continues  in  possession  afterwards ;  an  action  of  covenant  will  lie 
against  him  for  rent  in  arrear,  after  the  expiration  of  the  term,  for 
though  he  is  not  an  assignee  strictly,  according  to  the  rules  of  law, 
yet  he  shall  be  accounted  such  an  assignee  as  will  make  him  liable  to 
perform  the  covenants.^  And  there  is  no  difference,  with  respect  to 
the  executor  or  administrator  of  a  lessee  for  years,  for  they  may,  hke 
any  other  assignee,  assign  the  term,  and  divest  themselves  of  all  ha- 
bility  upon  the  privity  of  estate,  but  not  upon  the  privity  of  contract ; 
and  so,  it  will  be  seen,  may  the  assignees  of  a  bankrupj.  lessee.* 


1  1  Bull.  N.  P.  154;  4  Mod.  72;   12  Ibid.  23;   Doug.  764;  1  B.  &  P.  23 ;   1  Ld. 
Eaym.  367. 

2  Wolveridge  v.  Steward,  ia  Er.  3  Moore  &  Scott,  561 ;  3  Tyr.  637 ;  1  Crom.  & 
Mees.  644. 

»  Bac.  Abr.  tit.  Covenant  (E.  3). 

*  Auriol  V.  Mills,  4  Term  K.  94 ;  Esp.  N.  P.  201 ;  2  Madd.  Ch.  Cas.  330. 
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§  455.   In  New  York  it  is  held  that  the  moHgagee  of  a  term,  who 
has  never  taken  possession  under  the  mortgage,  is  not  an  assignee 
of  the  whole  term,  or  liable  for  rent  in  arrear ;  because  he  has  not 
all  the  estate,  right,  title,  and  interest  of  the  mortgagor,  the  mori^  j 
gage  being  but  a  security  to  the  mortgagee,  and  the  legal  estate  stiU  \ 
remaining  in  the  mortgagor.  ^     But  in  England,  and  those   States  \ 
where  the  common-law  doctrine  of  mortgage  exists,  a  contrary  rule 
prevails ;  and  a  mortgagee,  although  he  has  had  the  lease  assigned 
to  him  as  a  security  merely,  is  held  to  be  seized  of  the  legal  estate, 
and  is  liable,  as  assignee,  whether  in  possession  or  not.^ 

§  456.  An  assignee  of  a  lanhrupt,  or  the  purchaser  of  a  term  of 
years  from  the  sheriif  imder  an  execution,  are  liable  for  the  lessee's 
covenants  ;^  but  not  unless  they  take  possession,  assume  the  manage- 
ment of  the  premises,  or  do  some  other  act  indicating  an  intention  to 
accept  the  assignment.*  Nor  will  they,  in  such  case,  be  'liable  to 
rent  in  arrear  accrued  subsequent  to  the  bankruptcy,  of  premises 
which  had  been  the  bankrupt's ;  ^  the  bankrupt  himself  remaining 
hable  upon  all  his  implied  covenants,  and  for  all  rent  becoming  due 
after  his  discharge.^  Under  the  bankrupt  system  of  England,  and 
according  to  the  provisions  of  the  bankrupt  laiv  of  the  United  States, 
the  discharge  of  a  bankrupt,  merely  had  the  effect  of  discharging  him 
from  hability  for  debts  existing  at  the  time  of  presenting  his  petition, 
leaving  him  hable  for  those  which  might  arise  in  future,  even  when 
called  into  being  by  contracts  made  before  the  dehvery  to  him  of  his 
certificate.'^ 

§  457.  As  a  general  T:-a\.e,  future  contingent  debts  were  not  affected 
by  a  discharge  in  bankruptcy,  although  they  grew  out  of  contracts  or 


1  Walton  V.  Cronly,  14  "Wend.  E.  63;  Astor  v.  Hoyt,  5  Wend.  R.  603. 

2  Williams  v.  Bosanquet,  1  B.  &  B.  238 ;  5  Com.  Law  E.  72 ;  Flight  v^  Bentley, 
7  Sim.  E.  149.     But  see  Moores  v.  Cheat,  8  Sim.  E.  .508;  and  1  Beav.  112. 

s  Doug.  184;  Carter  v.  Warne,  4  C.  &  P.  191;  1  Mood.  &  M.  479;  Thomas  v. 
Pemherton,  7  Taunt.  206. 

*  1  Esp.  R.  233 ;  2  H.  Black.  319 ;  Welsh  v.  Myers,  4  Campb.  368 ;  Clarke  v.  Hume, 
1  Ey.  &  M.  270. 

s  Kendricks  v.  Judah,  2  Caines,  E.  25 ;  Sparhawk  v.  Broome,  6  Binney,  256 ;  Cope- 
land  V.  Stevens,  1  Barn.  &  Aid.  593. 

^  Murray  v.  De  Eottenham,  6  Johns.  Ch.  E.  52. 

7  Thompson  v.  Hewitt,  6  Hill  (N.  Y.),  E,  254;  Hall  v.  Powler,  6  Ibid.  630;  Auriol 
b.  Mills,  4  Term  E.  94. 
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transactions  made  before  the  discharge,  on  the  general  principle  that 
the  creditor,  not  being  able  to  come  in  under  the  assignment,  should 
not  be  deprived  of  his  remedy  against  his  debtor.^  But  the  rule 
now  seems  rather  to  depend  upon  the  provisions  of  each  particular 
bankrupt  law  enacted.  When  provisions'  are  introduced,  to  enable 
the  creditor  on  the  one  hand,  to  prove  future  and  contingent  claims  at 
a  valuation,  and  on  the  other  to  make  the  certificate  a  bar  to  a  future 
suit  on  such  claims,  both  the  express  and  implied  covenants  of  the 
bankrupt  may  be  discharged,  whether  contained  in  a  lease  under  seal, 
or  any  other  instrument.  Neither  the  former  bankrupt  laws  of  Eng- 
land or  America,  contained  provisions  of  this  nature ;  but  more  recent 
enactments,  have  enabled  the  creditor  to  come  in  for  such  a  divi- 
dend, and  discharged  the  bankrupt  from  all  claims  existing  at  the 
period  of  bankruptcy,  whether  due  or  to  become  due.  Independent 
of  such  a  provision,  the  creditor  wotild  not  be  barred  of  any  of  his 
rights,  for  the  recovery  of  rent  accruing  subsequent  to  a  discharge, 
except  where,  in  the  absence  of  an  exj^ress  covenant,  there  has  been 
an  assigiiment  and  acceptance  by  the  assignee.  But,  in  cases  of  an 
express  covenant  to  pay  rent,  the  prior  discharge  of  the  lessee,  as 
an  insolvent,  cannot  be  resorted  to  by  him  as  a  protection  agauist 
the  claim  of  the  lessor.^  When  the  assignee  accepts  the  lease,  the 
discharge  of  the  bankrupt  is  complete ;  and  if  he  afterwards  comes 
in  as  the  assignee  of  his  own  assignee,  he  will  incur  no  greater  Ua- 
bilities  than  any  other  person  would  in  the  same  character.^  And 
there  can  be  no  apportionment  of  rent,  so  as  to  make  the  bankrupt 
liable  for  what  accrued  previous  to  the  bankruptcy.* 

§  458.  Trustees  under  an  assignment  for  the  benefit  of  creditors, 
are  entitled  to  a  reasonable  time  to  ascertain  whether  property,  held 
under  a  lease  by  the  debtor,  can  be  made  available  for  the  benefit 
of  the  creditors  or  not ;  they  may,  therefore,  offer  it  for  sale,  and 
make  an  experiment  to  see  if  the  lease  be  beneficial  for  the  estate, 
without  incurring  liabihty.^     But,  in  general,  if  they  act  in  such  a 


1  Buel  V.  Jordan,  6  Johns.  R.  126  ;  Mechanics  Bank  v.  Capron,  15  Johns.  R.  567. 

2  Lansing  v.  Frendergast,  9  Mass.  E.  128;  Hamilton  v.  Atherton,  1  Ashmead,  67. 
8  Doe  dem.  Oheeve  v.  Smith,  5  Taunt.  E.  800. 

*  Slack  V.  Slack,  8  A.  &  E.  366. 
6  Hastings  v.  Winslow,  1  Holt,  290. 
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way  as  to  render  the  premises  of  less  value  to  the  lessor,  or  deal  with 
the  property  as'  if  the  lease  were  vested  in  them,  they  will,  by  such 
conduct,  make  themselves  personally  liable  for  the  payment  of  rent, 
and  the  performance  of  covenants.^  An  action  for  use  and  occupa- 
tion cannot,  therefore,  be  maintained  by  the  lessor  of  a  tenancy  from 
year  to  year,  against  trustees  imder  a  deed  of  assignment  for  the 
benefit  of  creditors,  upon  an  occupation  by  them,  for  the  purpose  of 
disposing  of  the  insolvent's  property,  nor  unless  they  have  actually 
occupied  as  tenants.^  But- in  a  case  where  the  assignees  of  a  bank- 
rupt put  up  premises  at  auction,  and  found  a  purchaser,  and  received 
a  deposit,  but  the  contract  of  sale  afterwards  went  off,  without  the 
assignees  showing  any  reason  why  they  did  not  enforce  it ;  it  was 
held  that,  by  so  doing,  they  had  sufficiently  elected  to  take  the  estate 
and  interest  in  the  premises  out  of  the  bankrupt.^  Until  some  act, 
however,  has  been  done,  by  the  assignees  of  the  bankrupt,  signifying 
their  election  to  accept  the  lease,  the  term  still  remains  in  the  bank- 
rupt.* If  the  assignees  refuse  to  accept  the  lease,  and  deliver  up  the 
deed,  it  amounts  to  a  determination  of  the  term.  But,  after  having 
accepted  the  lease,  they  may  rid  themselves  of  future  claims  for  rent 
by  assigning  over,  as  other  assignees  may.^ 

§  459.  Executors  and  administrators  may  sue  upon  breaches  of 
covenant  relating  to  the  realty,  where  such  breaches  have  occurred 
in  the  lifetime  of  the  testator,  and  have  diminished  his  personal 
estate.^  They  may,  also,  sue  on  covenants  in  an  under-lease,  carved 
out  of  a  leasehold  interest ;  for  wherever  a  person,  having  a  term  of 
years  only,  grants  an  under-lease,  he  is  represented,  as  regards  the 
covenants  therein,  by  his  executors ;  and  whether  the  breaches  are 
incurred  during  the  lessor's  life,  or  since  his  death,  they  are  the  only 
persons  who  can  recover  damages  from  the  covenantor  for  non- 
performance.'^    Or  if  the  lessee  demise  for  a  longer  period  than  his 


1  Carter  v.  "Warae,  4  C.  &  P.  191 ;  1  Mood.  &  Malk.  479 ;  7  East,  335.  A  release 
of  an  under-tenant  by  the  assignees  in  bankruptcy  does  not  amount  to  an  acceptance 
of  the  lease.    Hill  v.  Dobie,  8  Taunt.  325. 

2  How  V.  Kennett,  1  Har.  &  Wol.  391 ;  5  Nev.  &  Man.  1 ;  3  Ad.  &  El.  659. 
2  Hastings  v.  Winslow,  supra. 

*  Briggs  V.  Lowry,  8  Mees.  &  Wels.  729 ;  1  B.  &  A.  593 ;  1  Esp.  233. 
"  Ex  parte  Nixon,  1  Rose,  445. 

6  Ibid.  10  Bing.  51 ;  Orne  v.  Broughton,  4  Moore  &  S.  417  ;  4  Moore,  532. 
'  Piatt  on  Covenants;  Mackay  v.  Mackreth,  2  Chitty,  461. 
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own  term,  his  executor  may  maintain  an  action  for  rent  accruing 
since  his  decease,  upon  the  privity  of  contract,  though  there  be  no 
privity  of  estate. ^  As  an  executor  or  administrator  may  regularly 
charge  others  for  any  debt  or  duty  due  the  deceased,  so  shall  he  be 
charged  by  others  for  any  debt  or  obhgation  due  from  the  deceased, 
and  which  he  might  himself  have  been  charged  with  during  his  life- 
time, so  far  as  there  are  assets  of  the  estate  with  which  to  discharge 
the  same.  He  is,  therefore,  chargeable  with  rent  in  arrear,  at  the 
time  of  the  testator's  death  ;  and  if  his  testator  had  assigned  the  lease 
during  his  lifetime,  he  is  chargeable  with  the  arrearages  due  before 
such  assignment,  but  not  for  those  accruing  after.^  So  the  executor 
of  a  tenant  from  year  to  year,  who  omits  to  terminate  the  tenancy,  but 
continues  to  occupy  the  premises  from  year  to  year,  is  liable  in  his 
representative  capacity,  for  the  rent  accruing  during  his  occupancy.^ 

§  460.  As  a  general  rule,  if  a  man  enters  into  a  covenant  running 
with  the  land,  as  to  build  a  house,  for  quiet  enjoyment,  or  the  hke, 
and  says  nothing  about  his  executors  or  admuiistrators,  yet  are  they 
bound  to  the  performance  of  these  thmgs  after  his  death.*  But  the 
rule  is  otherwise,  when  the  contract  is  of  a  nature  entirely  personal 
to  the  testator  or  intestate,  or  intended  to  be  performed  by  himself 
alone,  and  not  to  bind  his  representatives.  As  if  a  lessee  covenants 
to  repair,  omitting  other  words,  he  is  only  bound  to  repair  during  his 
lifetime,  and  his  executor  or  administi-ator  is  not  bound.°  Or  if  a 
lessor  covenants  for  himself  to  discharge  the  lessee  of  all  quitrents,  he 
is  only  bound  during  life.  But,  in  such  cases,  if  the  words,  "  during 
the  term,"  are  added,  the  executor  or  administrator  will  be  charge- 
able so  long  as  the  term  lasts. ^ 


1  1  Bingh.  N.  C.  19,  284. 

2  Shep  Touch.  178,  483;  Wentworth  v.  Cock,  2  P.  &  D.  251 ;  Lyddall  v.  Dunlap, 
1  Wils.  4;  Hyde  v.  Skinner,  2  P.  Wms.  197. 

8  WoUaston  v.  Hakewill,  3  M.  &  G.  297  ;  Eemyant  v.  Brembridge,  8  Taunt.  191. 
An  executor  is  considered  assignee  of  a  term,  demised  to  liis  testator  fi-om  the  time  of 
probate,  though  lie  does  not  enter ;  but  an  administrator,  only  assumes  the  liabilities 
of  an  assignee  when  he  takes  possession  of  the  demised  premises.  Pugsley  v.  Aikin, 
1  Kern.  R.  494. 

«  Tremere  v.  Morrison,  1  Bing.  N.  C.  89  ;  4  Tyr.  Ill ;  Dyer,  14-19;  Shep.  Touch. 
178. 

s  Ibid. ;  Cro.  Eliz.  553 ;  3  Wils.  R.  29  ;  Coffin  v.  Tolman,  4  Seld.  R.  465. 

6  Marshall  v.  Broadhurst,  1  C.  &  J.  403. 
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§  461.  AKhougli  an  executor  or  administrator  remains  liable  on 
the  covenants  of  a  lease,  to  the  extent  of  the  assets,  he  may,  at  any- 
time, discharge  himself  from  such  liabilities,  by  assigning  over  ;  for, 
like  every  other  assignee,  he  is  only  personally  hable  for  breaches  of 
covenant  durmg  his  own  time.  But,  if  he  underlets,  the  occupation 
of  the  under-tenant  is  his  occupation,  and  he  is  liable  as  assignee  of 
the  lease.^  After  entry  he  may  be  charged  for  a  breach,  either  in 
his  representative  character  or  as  assignee.  If  declared  against  as 
assignee,  he  is  chargeable  as  a  tenant  in  actual  possession,  and  the 
judgment  is  de  bonis  propriis.  But  in  no  case  is  he  chargeable 
beyond  the  value  of  the  land ;  and  if  the  rent  reserved  be  of  greater 
value  than  the  land,  the  rent  will  be  apportioned,  and  he  will  be 
liable  only  for  so  much  of  the  rent  as  the  premises  are  worth.^  If, 
however,  the  action  is  brought  against  him  as  executor  or  adminis- 
trator, the  judgment  will  be  de  bonis  testatoris,  even  where  the 
breach  has  been  committed  in  his  own  time ;  for  it  is  the  testator's 
covenant  which  binds  the  executor,  and  as  representing  him.^ 

§  462.  The  responsibility  of  an  heir  differs  from  that  of  an  exec- 
utor ;  for  he  is  only  chargeable  on  his  ancestor's  covenant  when  the 
terms  of  the  covenant  specially  provide  for  its  performance  by  the 
heir,  and  assets  descend  to  him  from  the  covenantor  to  answer  the 
claim,*  imless  he  has  actually  taken  possession  of  the  land,  when  he 
may  be  charged  as  assignee.^  He  is  not  liable,  generally,  on  a 
covenant  arising  merely  by  imphcation  of  law,  as  on  a  lease,  with  a 
reservation  of  rent  on  the  words  yielding  and  paying  ;  ^  but  if  the 
heir  of  the  lessor  ousts  the  termor,  he  is  entitled  to  an  action  against 
such  heir,  by  reason  of  the  privity  of  estate,  upon  the  imphed  cove- 
nant of  the  ancestor  that  the  lessee  shall  enjoy  the  term.'' 

§  463.  The  heir  of  the  lessee,  as  such,  can  have  no  claim  to  the 


1  Bull  V.  Sibbs,  8  Term  R.  327  ;  Hornidge  v.  'Wilson,  3  P.  &  D.  641 ;  1  Saund.  E. 
112. 

2  Eubery  v.  Stevens,  1  N.  &  M.  182  ;  4  B.  &  A.  241 ;  3  D.  &  P.  641. 
8  Bull.  N.  P.  159  ;  Cro.  Jac.  671. 

4  Gifford  V.  Young,  Lutw.  287  ;  Shep.  Touch.  178,  363 ;  Co.  Lit.  374,  b ;  Dyke  o. 
Sweeting,  'Willes,  585  ;  2  Saund.  136 ;  4  T.  B.  75  ;  4  East,  492. 
6  4  Term  R.  75 ;  1  Salk.  355. 
6  Newton  v.  Osborn,  Sty.  387. 
'  Swan  V.  Stransham,  mpra. 


324  LAW   OF   LANDLOED   AND   TENANT.  [OH.  X. 

demised  premises,  vmless  the  lease  be  dependent  upon  the  .life  of 
another,  and  granted  to  the  lessee  and  his  heirs.  The  heir  will  then 
take  as  special  occupant,  and  enjoy  the  same  benefits  and  remedies, 
as  a  party  taking  by  assignment  from  the  ancestor ;  the  term,  how- 
ever, will  be  chargeable  in  his  hands,  as  assets  by  descent,  as  in  case 
of  lands  in  fee-simple ;  and  he  wiU,  of  course,  be  subject  to  the  same 
liabilities,  in  respect  of  the  tenancy,  as  any  other  person  taking  by 
assignment  from  his  ancestor.  So  a  party  taking  a  term  under  the 
lessee  wiU  stand  in  the  same  situation,  in  point  of  right  and  remedy, 
as  any  other  assignee  ;  and,  in  respect  of  the  tenancy,  he  is  subject 
to  the  same  habilities  as  other  assignees.  But  a  further  considerar 
tion  of  the  liability  of  an  heir  or  devisee,  to  the  debts  and  covenants 
of  the  ancestor  or  testator  respectively,  does  not  properly  fall  within 
the  limits  of  this  work. 
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CHAPTEE   XI. 

f 

THE  MODES  OF  DETERMINING  A  TENANCY. 

§  464.  Having  considered  the  various  methods  of  creating  a 
tenancy,  together  with  the  rights  and  obhgations  of  the  respective 
parties  thereto  during  the  continuance  of  such  tenancy,  we,  in  the 
next  place,  proceed  to  show  how  and  when  it  may  be  determined. 
This  will  be  found  to  result  either  from  lapse  of  time,  or  the  hap- 
pening of  the  event,  on  which  the  estate  is  hmited ;  by  means  of  a 
notice  to  quit ;  by  a  forfeiture,  merger,  or  surrender  of  the  lease ;  by 
the  termination  of  the  lessor's  interest  in  the  premises  ;  or  by  force 
of  a  statute.  We  propose  to  discuss  each  of  these  topics  in  its 
order. 


SECTION  I. 

BY   LAPSE   OS   TIME. 

§  465.  Where  a  lease  is  for  the  life  of  the  landlord,  or  of  the- 
tenant,  or  of  some  third  person,  the  tenancy  expires  upon  the  de- 
cease of  him  on  whose  life  the  lease  depends.  So  upon  a  lease  for 
Hfe,  or  for  a  certain  number  of  years,  subject  to  be  defeated  by  the 
happening  of  some  particular  event,  the  happening  of  such  event  will, 
ipso  facto,  determine  the  tenancy.^  And  where  the  lease  is  for  a 
definite  term  of  years,  independent  of  any  contingency,  the  tenancy 
win,  of  course,  expire  with  the  term,  by  its  own  limitation,  at  the  last. 
moment  of  the  anniversary  of  the  day  from  which  the  tenant  was  to 
hold,  in  the  last  year  of  the  tenancy.^    In  aU  of  these  cases,  depend- , 


1  Ludford  v.  Barber,  1  T.  E.  86;  Co.  Lit.  216;   Shep.  Touch.  187;  Doe  dem.. 
Jordan  v.  Ward,  1  H.  Black.  B.  79. 

2  Ackland  v.  Lutley,  9  Ad.  &  EI.  879,    Where  there  is  a  proviso  in  the  lease  that 
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ing  on  the  express  conditions  of  the  lease,  no  notice  to  quit  will  be 
necessary,  in  order  to  dissolve  the  relation  of  landlord  and  tenant ; 
for  both  parties  are  apprised  of  their  rights  and  duties,  the  lease 
terminates  pursuant  to  contract,  and  the  lessor  may  at  once  enter 
upon  thelessee,  and  resume  the  possession  of  his  premises.^ 


SECTION  II. 

BY   NOTICE   TO   QUIT. 

§  466.  A  tenancy  at  will  may  be  determined,  either  expressly  or 
by  implication.  The  former  mode  is  accomphshed  by  a  demand  of 
possession  on  the  part  of  the  lessor,  or  by  a  declaration  of  the  lessee 
that  he  will  hold  no  longer.  Mere  Terjial  declarations  to  this  effect, 
however,  by  the  lessee,  will  not  determine  the  estate,  unless  he  also 
waives  the  possession.  A  determination  of  the  wiU  of  the  lessor  may 
be  impHed,  at  common  law,  from  his  exercising  any  act  of  ownership 
inconsistent  with  the  nature  of  the  estate ;  as  if  he  makes  a  lease  of 
the  land  to  commence  immediately,  enters  upon  the  land  and  cuts 
timber,  makes  a  feoffment  in  fee,  or  does  any  other  act  showing  that 
he  has  expressed  his  wiU.^  On  the  other  hand,  a  desertion  of  the 
premises  by  the  lessee,  or  the  doing  of  any  other  act  inconsistent  with 
this  estate,  will  terminate  it  on  the  part  of  the  tenant ;  as  by  assign- 
ing over  the  land  to  another,  or  the  commission  of  an  act  of  waste. 
The  same  result  will  be  produced  by  the  death  or  outlawry  of  either 
party. ^  And  a  tenancy  at  sufferance,  is  determined  by  mere  entry ; 
no  demand  of  possession  or  other  notice  being  necessary  for  the 
purpose.* 

§  467.  But  a  tenancy  from  year  to  year,  can  only  be  terminated 
by  a  notice  to  the  tenant  to  remove  from  the  premises,  or  by  a  sur- 

upon  the  non-payment  of  rent  by  the  lessee,  the  term  shall  cease,  the  lessor  and  not 
the  lessee  has  the  option  of  determining  the  lease  upon  the  breach  of  such  proviso. 
.  Reid  V.  Parsons,  2  Chit.  247. 

1  Cobb  V.  Stokes,  8  East,  358;  Jackson  v.  Bradt,  2  Johns.  E.  169;  5  Ibid.  128; 
llilis  V.  Paige,  1  Pick.  43  ;  2  Serg.  &  Eawle,  49 ;  18  Maine  K.  264. 

2  Co.  Lit.  55,  b;  57,  a;  2  Lev.  88;  Ball  v.  CuUimore,  2  Or.  M.  &  E.  121. 
s  Ibid. ;  5  Co.  E.  116 ;  Ellis  v.  Paige,  1  Pick.  43. 

*  Jackson  v.  French,  3  Wend.  337. 
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render  in  due  form  of  law.-'  If,  after  the  expiration  of  a  term  of 
years,  the  tenant  continues  in  possession  by  consent  of  his  landlord, 
the  law  will  imply,  in  the  absence  of  an  express  agreement,  that  he 
holds  the  premises  upon  the  terms  of  the  former  lease,  and  the  parties 
are  supposed  to  have  renewed  the  previous  agreement  for  at  least 
another  year ;  ^  and,  therefore,  it  is  both  necessary  and  reasonable, 
that  if  either  party  should  be  inehned  to  change  his  mind,  he  should 
notify  the  other  before  the  expiration  of  the  next  or  any  following 
year,  of  his  intention  to  put  an  end  to  the  tenancy. 

§  468.  With  respect  to  this  notice,  there  are  several  important 
particulars  to  be  observed  —  as,  in  what  cases  notice  is  necessary ; 
when,  by  whom,  and  to  whom  it  must  be  given ;  its  form  and  direc- 
tion ;  how  it  must  be  served ;  and  in  what  cases  it  is  considered 
waived.  When  a  tenant  for  a  year,  or  any  other  ascertained  period, 
holds  over,  no  notice  is  of  course  necessary,  since,  without  some  fresh 
agreement,  express  or  implied,  the  tenancy  is  at  an  end ;  ^  and,  there- 
fore, as  a  general  rule,  there  must  be  a  present  existing  relation  of 
landlord  and  tenant,  to  entitle  a  party  to  notice.*  But  wherever  a 
person  has  obtained  possession  of  premises  belonging  to  another  for 
some  definite  period,  and  the  owner,  after  the  expiration  of  such 
period,  does  any  act  from  which  it  may- be  inferred  that  he  intends 
to  acknowledge  him  as  his  tenant,  so  as  to  create  a  tenancy  from 
year  to  year,  or  at  will,  such  as  the  receipt  of  rent  accruing  after 
the  expiration  of  the  tenancy,  or  the  like,  the  party  will  be  entitled 
to  notice  before  he  can  be  ejected.^  So,  also,  a  tenant  for  years, 
who  holds  over  so  as  to  create  a  tenancy  from  year  to  year,  without 
any  specific  act  of  the  landlord,  is  entitled  to  notice  before  he  can  be 


1  Moshier  v.  Eeding,  3  Fairf.  478 ;  Doe  detn.  Eead  v.  Eidout,  5  Taunt.  E.  519.  If  a 
tenant  personally  receives  notice  to  quit  at  "  particular  day  without  objection,  it  is  an 
admission  that  his  tenancy  expires  on  that  day.  Doe  v.  Biggs,  2  Taunt.  E.  109 ; 
Thomas  v.  Thomas,  2  Camp.  647,  559;  13  East,  405. 

2  "Webber  v.  Shearman,  5  Hill  (N.  Y.),  E.  20;  Digby  v.  Atkinson,  4  Campb.  E. 
275. 

s  Logan  V.  Heron,  8  Serg.  &  Eaw.  459 ;  Cobb  v.  Stokes,  8  East,  E.  358 ;  Doe 
dem.  Lilt  v.  Stratton,  4  Bing.  E.  466;  2  S.  &  E.  50;  Hamit  v.  Lawrence,  2  Marsh. 
E.  368, 

*  Jackson  v.  Deyo,  3  Johns.  E.  422. 

6  Jackson  v.  Miller,  7  Cow.  E.  747 ;  Bedford  v.  McElheron,  2  S.  &  E.  49 ;  Jackson 
dem.  "Wood  u.  Salmon,  4  Wend.  327;  Doe  dem.  Warner  v.  Brown,  8  East,  E.  165; 
2  B.  &  A.  724. 
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ejected  ;  but  the  tolding  over  must  be  continued  for  such  a  length  of 
time  after  the  expiration  of  the  term,  as  to  authorize  the  imphcation 
of  an  assent  on  the  part  of  the  landlord  to  such  continuance.  But 
where  the  landlord  waited  three  months  and  twelve  days  before  in- 
stituting proceedings,  it  was  held,  he  was  not  chargeable  with  laches, 
especially  as  it  appeared  that  he  had  attempted  to  obtain  possession 
without  recourse  to  coercive  measures.-' 

§  469.  Where  a  person  has  put  another  in  possession  with  a  view 
to  a  future  tenancy,  having  done  no  act  acknowledging  a  regular 
tenancy,  he  cannot  afterwards  eject  him  without  a  demand  of  pos- 
:session,  unless  some  wrongful  act  has  been  done  by  the  other  party, 
determining  his  lawful  possession.^  Or,  if  he  enters  under  a  lease 
which  is  void  by  the  statute  of  frauds  ;  although  the  receipt  of  rent 
will  not  establish  such  lease,  it  will  still  enure  as  a  tenancy  from  year 
to  year,  for  all  purposes  of  a  notice  to  quit.^  The  same  result  ensues 
where  he  comes  into  possession  under  an  agreement  for  a  future  lease, 
and  pays  rent;  for  he  then  becomes  tenant  from  year  to  year.* 
Yet,  if  he  enters  under  an  agreement  for  a  lease,  and  continues  in 
possession  during  the  period  for  which  the  lease  was  to  be  granted, 
his  tenancy  ceases  at  the  end  of  that  time,  without  notice,  just  as  it 
would  have  done  if  the  lease  "had  been  executed.^  So,  also,  a  tenant 
who  takes  possession  of  more  land  than  he  is  entitled  to  by  his  lease, 
and  pays  rent  for  the  whole;  is  entitled  to  notice,  as  to  the  part  not 
included  in  the  lease.^  And  where  a  defendant  entered  upon  land 
with  the  owner's  permission  in  his  lifetime,  made  improvements,  and 
remained  there  fifteen  years,  without  any  reservation  of  rent ;  it 
was  held  equivalent  to  a  tenancy  from  year  to  year,  and  that  the 
heir  of  the  owner  must  give  notice  to  the  tenant  before  bringing 
ejectment.^ 


1  Eowan  v.  Lyttle,  11  Wend.  K,  616. 

^  Jackson  v.  Eowan,  9  Johns.  K.  830 ;  Doe  dem.  Lewis  v.  Beard,  13  East,  211 ;  1  B. 
&  C.  448.     Bilt  see  Whiteside  v.  Jackson,  1  Wend.  E.  418. 

^  Schuyler  v.  Leggett,  2  Cow.  E.  660 ;  Doe  dem.  Warner  v.  Browne,  8  East,  E. 
165. 

4  Thomas  v.  Wright,  9  S.  &  E.  88. 

"^  Doe  dem.  Tilt  v.  Str.atton,  4  Bing.  E.  446. 

8  Jackson  v.  Wiley,  9  Johns.  R.  268. 

'  Denn  dem.  Mackay  v.  Mackay,  1  Penn.  420 ;  Jackson  dem.  Livingston  v.  Bogan, 
1  Johns.  K.  322. 
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§  470.  The  interest  of  a  tenant  from  year  to  year  is  not  changed 
by  his  death,  but  vests  in  his  personal  representatives,  who  therefore, 
cannot  be  ejected  without  a  notice  similar  to  that  which  would  have 
been  required  to  eject  the  deceased.^  And  as  the  statute  is  intended 
as  much  for  the  benefit  of  the  tenant  as  of  the  landlord,  if  either 
party  wishes  to  put  an  end  to  the  tenancy,  it  may  be  done  as  well  by 
notice  on  the  part  of  the  tenant,  as  of  the  landlord. 

§  471.  Notice  to  quit  is  unnecessary  in  any  case  where  the  relation 
of  landlord  and  tenant  does  not  exist.  Or,  if  the  tenant  has  come 
into  possession  subsequent  to  the  accruing  of  the  title  of  the  lessor 
of  the  plaintiff,  and  without  his  consent ;  as  where  a  tenant  went  into 
possession  after  a  judgment  had  been  recovered,  which  was  a  lien 
upon  the  land,  notice  by  the  purchaser  under  the  judgment,  was  held 
to  be  unnecessary.^  And,  if  being  in  possession,  he  enters  into  a 
contract  to  purchase,  but  fails  to  complete  his  purchase,  no  demand  is 
necessary ;  for  by  his  own  act,  his  interest  in  the  premises  has  been 
determined.^  So  where  a  man  had  obtained  possession  of  a  house, 
without  the  landlord's  permission,  and  afterwards  entered  into  a  ne- 
gotiation for  a  lease,  which  failed,  the  same  rule  was  held  appHcable.* 
A  person  who  had  held  lands  upwards  of  twenty  years  under  an  in- 
denture, in  which  he  covenanted  to  keep  possession  for  the  owners, 
and  in  which  the  owners  agreed  to  save  him  harmless,  was  considered 
merely  as  a  bailiff  and  not  a  tenant,  nor  entitled  to  notice.^  So,  one 
who  held  of  a  mortgagor  under  a  parol  contract  to  purchase,  was  not 
entitled  to  notice.^  And,  although  a  compensation  for  the  enjoyment 
of  the  premises  has  been  received,  yet  if  the  relation  of  landlord  and 
tenant  has  ceased  to  exist,  notice  may  be  dispensed  with.^  It  seems, 
however,  that  a  reasonable  demand  of  possession  is  necessary  where 


1  Doe  dem.  Shore  v.  Porter,  3  Term  B.  13 ;  6  Ibid.  295 ;  2  D.  &  R.  706. 

"^  Bradley  v.  Covell,  4  Ibid.  349;  Jackson  v.  French,  3  "Wend.  E.  337;  Den  u. 
Adams,  7  Halst.  E.  99 ;  Pultard  v.  Hilder,  1  Bam.  &  Aid.  782. 

8  Smith  V.  Stewart,  6  Johns.  E.  46,  69 ;  Jackson  v.  Moncrief,  5  Wend.  E.  26  ;  May- 
nard's  Lessee  v.  Cable,  Wright  (Ohio),  E.  18.  For  a  similar  reason,  a  tenant  for  life, 
who  continues  in  possession,  after  the  determination  of  the  life  estate,  is  not  entitled  to 
notice.    Livingston  v.  Tannar,  4  Kern.  E.  64 ;  and  see  ante,  §  25,  and  note. 

*  Doe  dem.  Knight  v.  Quigley,  2  Campb.  505 ;  Doe  dem.  Parker  v.  Boulton,  6  M. 
&  S.  148. 

5  Jackson  v.  Sample,  1  Johns.  Cas.  231, 

^  Jackson  v.  Stackhouse,  1  Cow.  E.  122, 

'  3  East,  260 ;  10  Ibid.  165 ;  2  Johns.  E.  75. 
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a  party  is  let  into  possession  under  an  unqualified  agreement  for  a 
lease. ^ 

§  472.  As  a  general  rule,  also,  to  entitle  a  defendant  to  notice, 
there  must  be  at  least  a  privity,  either  of  contract  or  of  estate,  be- 
tween himself  and  the  lessor ;  for,  where  a  lessee  agreed  to  sell  his 
lease  for  a  certain  sum,  indorsed  his  name  on  it,  and  delivered  it  to 
the  assignee,  who  paid  him  the  consideration-money,  and  agreed  to 
pay  the  rent  due  and  to  become  due  on  the  lease  ;  it  was  held  to  be 
an  agreement  for  a  sale,  and  that  the  relation  of  landlord  and  tenant 
did  not  exist  between  them,  so  as  to  entitle  the  pm-chaser  to  notice.'^ 
So,  if  a  tenant  disclaims  his  tenancy ;  accepts  a  conveyance  in  fee  from 
a  stranger;  attorns  to  another  landlord;  or  permits  a  stranger  to  take 
possession  of,  or  exercise  acts  of  ownership  over  the  premises,  or  is 
guilty  of  collusion  with  such  person,  to  suffer  him  to  take  possession 
in  opposition  to  the  landlord  from  whom  he  has  accepted  his  lease,  the 
landlord  may,  in  either  case,  consider  him  a  trespasser,  and  need  not 
give  notice  to  quit.^  But  if  the  acts  of  the  tenant  do  not  amount 
to  a  wilful  disavowal  of  the  landlord's  title,  the  tenant  is  entitled  to 
notice ;  thus,  a  refusal  to  pay  rent  to  a  devisee,  under  a  contested 
wUl,  accompanied  with  a  declaration  that  the  tenant  was  ready  to  pay 
the  party  who  should  be  entitled  to  receive  it,  is  not  of  itself  a  suffi- 
cient disclaimer  for  this  purpose.*  Nor  is  a  notice  required  in  any 
case  of  adverse  possession.  As  where  a  person  defended  an  action 
of  ejectment  as  landlord,  and  the  occupants  suffered  judgment  by 
default,  the  defendant  was  not  permitted  to  object,  that  the  tenants 
in  possession  had  not  received  notice  to  quit  from  the  lessor  of  the 
plaintiif,  who  claimed  adversely  to  the  party  under  whom  the  tenants 
occupied.^  And  where  the  grantor  of  a  lot  of  land  remained  in  pos- 
. session  for  twenty-seven  years,  and  no  act  of  OAvnership  on  the  part 


1  9  Johns.  R.  330 ;  10  Ibid.  335 ;  13  East,  210 ;  2  Taunt.  148.  In  New  Jersey,  a 
;iiotice  has  been  held  to  be  necessary  in  all  cases  of  uncertain  tenancy.  Den  v.  Drake, 
.2  Green,  E.  523. 

2  Jackson  dem.  Ferris  v.  Fuller,  4  Johns.  E.  215;  Jackson  v.  Kingsley,  17  Ibid. 
158. 

8  Jackson  v.  Wheeler,  6  Johns.  E.  2"2 ;  3  Ibid.  422 ;  Sharpe  v.  Kelley,  5  Denio, 
431 ;  Doe  dem.  Grubb  u.  Grubb,  10  B.  &  C.  816;  Doe  dem.  Whitehead  v.  Pitman, 
2  Nev.  &  M.  673 ;  Post,  ^  522. 

4  Tuttle  V.  Reynolds,  1  Verm.  R.  80;  3  Ibid.  26;  13  Peters,  1 ;  6  Johns.  272;  Cal- 
•vert  V.  Frowd,  4  Bing.  R.  557. 

6  Doe  dem.  Cheese  v.  Creed,  2  Moore  &  P.  648 ;  Cowp.  622. 
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of  the  grantee  was  shown ;  it  was  held,  that  there  was  no  relation 
of  landlord  and  tenant  subsisting  between  the  grantor  and  those 
claiming  under  the  grantee,  and  that  the  defendant  was  not  entitled 
to  notice  to  quit.^ 

§  473.  If  the  landlord  accepts  another  person  as  tenant,  or  does 
any  other  act  which  amounts  to  an  assent  on  his  part  that  there  shall 
be  a  determination  of  the  tenancy,  the  necessity  of  giving  notice  on 
the  part  of  the  tenant  is  dispensed  with.^  As,  for  instance,  where  the 
landlord,  in  the  middle  of  a  quarter,  accepted  the  key  of  the  house, 
and,  according  to  the  lease,  it  had  been  agreed  that  the  rent  should 
cease  upon  the  tenant  giving  up  possession,  no  notice  was  required.^ 
But  in  a  case  where  the  tenant  had  quit  the  premises  before  the  year 
was  out,  and  neglected  to  give  his  landlord  notice,  and  the  landlord 
sued  for  a  whole  year's  rent,  the  tenant  set  up  in  his  defence,  that 
after  he  quit  the  premises  the  landlord  put  up  a  bUl  in  the  window, 
and  endeavored  to  let  the  house ;  it  was  held,  that  such  act  on  the 
part  of  the  landlord  was  only  for  the  benefit  of  the  tenant,  and  no 
evidence  that  the  landlord  thereby  consented,  that  the  tenancy 
should  be  put  an  end  to ;  but  that  it  required  other  circumstances 
to  be  shown,  evincing  conclusively  that  such  was  the  landlord's  in- 
tention.* 

§  474.  According  to  the  English  law,  a  mortgagor  in  possession, 
being  only  a  tenant  by  sufferance,  is  not  entitled  to  notice  ;  nor,  if  he 
lets  a  person  into  possession  as  tenant  from  year  to  year,  is  such 
tenant  entitled  to  notice,  either  from  the  mortgagee  or  his  assignee ; 
and  this,  whether  the  tenant  has  been  let  into  possession  before  the 
assignment  or  afber.^  And  the  same  rule  prevails  in  Massachusetts, 
Connecticut,  Pennsylvania,  and  North  Carolina.^  A  different  rule, 
however,  applied  in  New  York,  even  previous  to  the  Revised  Statutes ; 
for  the  mortgagor  was  held  entitled  to  notice  before  an  ejectment,  on 
the  ground  of  privity  of  estate,  and  the  tenancy  at  will,  which  existed. 


1  Jackson  dem.  Bowen  v.  Barton,  1  Wend.  E.  341. 

2  Graham  v.  Anderson,  3  Ear.  R.  364;  Sparrow  v.  Hawkes,  2  Esp.  N.  P.  C.  504. 
s  Whitehead  v.  Clifford,  5  Taunt.  R.  518. 

4  Redpath  v.  Roberts,  3  Esp.  282  ;  Selw.  N.  P.  1289. 
6  Keech  v.  Hall,  Doug.  R.  22 ;  Thunder  v.  Belcher,  3  East,  R.  448. 
s  Groton  v.  Roxbury,  6  Mass.  R.  50 ;  Rockwell  v.  Bradley,  2  Conn.  E.  1 ;  Wake- 
man  V.  Banks,  Ibid.  445 ;  Serg.  &  Bawle,  311 ;  Den  v.  Bennett,  4  Iredell,  122. 
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by  implication ;  although  the  rule  did  not  apply  to  the  case  of  an 
assignee  of  the  mortgagor,  because  there  was  no  privity  between  him 
and  the  mortgagee.^  But  the  whole  doctrine  of  notice,  in  mortgage 
cases,  is  now  entirely  superseded  in  that  State  by  the  Revised  Stat- 
utes ;  and  the  action  of  ejectment  itself,  by  a  mortgagee  or  his  assigns, 
is  abolished.^ 

§  475.  As  to  the  time  ivJien  notice  must  he  given,  the  common  law 
requires  that,  in  all  cases  of  a  tenancy  from  year  to  year,  there  shall 
be  a  notice  of  at  least  half  a  year,  not  merely  six  lunar  months,  but  one 
hundred  and  eighty-three  days;'  or  six  calendar  months,  ending  with 
the  period  of  the  year  at  which  the  tenancy  commenced,*  before  an 
ejectment  can  be  brought  against  the  tenant.  This  rule  is  said,  by 
Chancellor  Kent,  to  prevail  in  New  York,  Kentucky,  Tennessee, 
North  Carolina,  and  Vermont.^  In  Massachusetts,  it  was  said,  the 
common-law  rule  of  six  months  has  been  adopted,^  but  that,  in  all 
cases  of  uncertain  tenancy,  the  parties  must  give  to  each  other,  rea- 
sonable notice  of  an  intention  to  terminate  the  estate ; ''  and  in  one 
case,  a  notice  of  sixty  days  was  held  suf&cient.^  In  Pennsylvania,  the 
notice  is  understood  to  be  one  of  three  months,  in  all  cases  ;  as  well 
without  as  within  the  statute  of  that  State,  passed  in  the  year  1772.^ 
The  Revised  Statutes  of  New  York  provide,  "  wherever  there  is  a 
tenancy  at  will  or  ly  sufferance,  created  hy  the  tenant,  holding  over  his 
term,  or  otherwise,  it  shall  only  be  terminated  by  the  landlord's  giving 
one  month's  notice,  in  writing,  to  the  tenant,  requiring  him  to  remove 


1  Jackson  v.  Hopkins,  18  Johns.  E.  487 ;  2  Ibid.  75 ;  4  Ibid.  215 ;  4  Cow.  R.  566. 

2  2  K.  S.  312,  §57. 

3  Gulliver  v.  Burr,  Bl.  R.  596 ;  Right  v.  Darby,  1  Term  R.  159. 
*  Doe  V.  Porter,  3  Term  R.  13. 

s  4  Kent,  Com.  1 13 ;  Nichols  v.  Williams,  8  Cow.  R.  13 ;  Hanchet  v.  Whitney, 
1  Verm.  R.  311 ;  Higgins  v.  Beecroft,  1  Dana,  R.  30;  Trousdale  v.  Darnell,  5  Yerg. 
431 ;  Den  v.  Mcintosh,  4  Iredell,  291. 

«  Rising  V.  Stannard,  17  Mass.  R.  287. 

'  Ellis  V.  Paige,  2  Pick.  R.  71 ;  Coffin  v.  Lunt,  2  Ibid.  70. 

8  Cutler  V.  Winsor,  6  Ibid.  335.  But  now,  by  the  statute  of  that  State  of  1835,  all 
estates  at  will  may  be  determined  by  either  party,  by  three  months'  notice  in  writing ; 
and  in  cases  of  neglect  or  refusal  to  psiy  rent  due  on  a  lease  at  will,  fourteen  days'  no- 
tice, in  writing,  to  quit,  is  sufScient. 

^  Logan  V.  Herron,  8  Serg.  &  Rawle,  458 ;  Hutchinson  v.  Potter,  1  Jones,  472.  The 
same  rule  prevails  in  South  Carolina.  Godard  v.  R.  R.  Co.  2  Rich.  346.  But  when 
the  object  is  to  take  proceedings  to  obtain  possession  for  the  non-payment  of  rent 
fifteen  days  is  sufBcient  in  Pennsylvania. 


CH.  XI.J  NOTICE   TO   QUIT.  333 

therefrom.  In  MicMgan,  all  estates  at  will  may,  be  determined  by 
eitber  party,  by  three  months'  written  notice  to  the  other ;  and  when 
the  rent  reserved  is  payable  at  periods  of  less  than  three  months,  the 
tune  of  such  notice  will  be  sufficient,  if  it  be  equal  to  the  interval 
between  the  days  of  payment.  And  in  all  cases  of  neglect  or  refusal 
to  pay  rent,  due  on  a  lease  at  will,  fourteen  days'  notice  to  quit, 
given  by  the  landlord,  is  sufficient,  in  the  latter  State,  to  detei-mine 
the  lease. ^ 

§  476.  The  notice  may  be  given  to  quit  on  a  particular  day ;  or  in 
general  terms,  at  the  end  of  the  current  year  of  the  tenancy,  which 
will  expire  next  aftsr  the  end  of  a  half  year  from  the  service  of  the 
notice.^  The  latter  form  of  expression  should  always  be  used,  when 
the  landlord  is  ignorant  of  the  period  when  the  tenancy  commenced  ; 
and  it  is  preferable,  even  when  the  commencement  of  the  tenancy  is 
known,  as  it  provides  against  any  misapprehension  of  the  exact  day 
when  the  tenant  entered.  For  when  a  term  of  years  has  expired,  and 
a  new  year  has  been  entered  upon,  the  parties  have  a  right  to  hold  each 
other  to  the  tenancy  for  the  whole  of  that  year,  and  the  time  required 
for  quitting  must  expire  with  the  current  year.  And  as  neither  party 
has  a  right  to  put  an  end  to  the  tenancy  before  the  expiration  of  the 
year,  if  the  occupation  goes  beyond  that  period,  a  new  year  is  entered 
upon,  and  a  .right  to  enjoy  it  arises.^ 

§  477.  But  if  a  particular  day  is  mentioned  in  the  notice,  it  must 
correspond  with  the  day  of  the  commencement,  and  not  of  the  conclu- 
sion of  the  tenancy ;  for  the  tenant  is  not  obliged  to  quit  so  long  as 
his  right  of  possession  continues,  and  this  right  is  not  determined  until 
the  year  is  fuUy  completed.  It  must  be  the  anniversary  day  of  com- 
mencement ;  the  next,  or  any  subsequent  day,  will  not  be  sufficient.* 
If  even  a  special  agreement  is  made  between  the  parties,  empowering 
them  to  determine  the  tenancy  by  a  shorter  notice  than  the  one  re- 
quired by  law,  or  obliging  them  to  give  one  for  a  longer  period,  the 
notice  must,  nevertheless,  expire  at  the  end  of  the  current  year  of  the 


1  R.  S.  of  Michigan  of  1838,  22,  226. 

2  Doe  dem.  Pliilips  v.  Butler,  2  Esp.  E.  589. 

3  Savage  v.  Dupuis,  3  Taunt.  410 ;  3  Wils.  25 ;  Jackson  v.  Bryan,  1  Johns.  R.  322 ; 
Hanchetw.  Whitney,  1  Verm.  R.  311. 

*  Doe  dem.  Spicer  v.  Lea,  11  East,  E.  312. 
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tenancy,  unless  some  agreement  to  the  contrary  is  made.  Thougli,  if 
it  be  not  a  tenancy  from  year  to  year,  determinable  at  a  quarter's 
notice,  but  a  demise  '■'■for  one  year  only,  and  then  to  continue  tenant, 
and  quit  at  a  quarter's  notice,''  the  notice  may  expire  at  the  end, 
though  not  in  the  middle  of  any  quarter.^ 

§  478.  When  the  tenancy  is /or  a  short  period,  as  for  a  quarter,  a 
month,  or  a  week,  the  length  of  ^he  notice  must  be  regulated  by  the 
letting,  as  a  month's  notice  for  a  month's  letting,  and  a  weekly  notice 
for  &  weekly  letting ;  ^  but  the  same  principle  governs  such  a  tenancy 
as  regulates  a  tenancy  for  year  to  year,  the  expiration  of  the  notice 
must  correspond  with  the  expiration  of  the  month  or  week.^  There- 
fore, where  the  premises  were  taken  under  an  agreement,  by  which 
the  tenant  was  to  be  always  subject  to  quit  at  three  months'  notice,  it 
was  held  by  Lord  EUenborough,  that  a  quarter's  notice  must  be  given 
expiring  at  the  same  time  of  the  year  at  which  the  term  commenced,  or 
at  any  corresponding  quarterday  ;  *  for  justice  and  good  sense  require 
that  the  length  of  the  notice  should  vary  with  the  nature  of  the  con- 
tract and  the  character  of  the  estate.  Yet  if  the  tenant,  at  the  time 
of  the  delivery  of  the  notice,  assents  to  the  terms  of  it,  it  will  waive 
any  irregularity  as  to  the  period  of  its  expiration.  But  the  words, 
"  I  pay  rent  enough  already,  and  it  is  hard  to  use  me  thus,"  do  not 
amount  to  an  acceptance  of  such  a  notice.^  A  tenatnt  sometimes  enters 
upon  different  parts  of  the  land  at  different  pei'iods  of  the  year, 
although  all  are  contained  in  one  demise  ;  notice  must,  in  that  case, 
be  given  with  reference  to  the  substantial  time  of  entry,  that  is,  to  the 
time  of  entry  on  the  substantial  part  of  the  premises ;  though  the 
tenant,  it  is  said,  will  be  obhged  to  quit  the  particular  parts  only  at 
the  respective  times  of  entry  thereon.^  This  substantial  time  of  entry 
must,  in  general,  be  determined  by  the  times  when  the  rent  is  pay- 
able ;  but  it  has  been  held  to  depend,  either  upon  the  general  custom 
of  the  country  where  the  lands  he,  or  upon  the  relative  value  and 


1  Doe  dem.  Pitcher  v.  DonoTan,  1  Taunt.  585;  Kemp  v.  Derrett,  3  Campb.  511. 

2  Doe  dem.  Campbell  v.  Scott,  6  Bing.  362. 

8  Anderson  u.  Prindle,  23  "Wend.  R.  616;  Doe  dem.  PaiTy  v.  Hazell,  1  Esp.  N.  P. 
C.  94;  4  T.  B.  .361  ;  3  B.  &  C.  89. 
*  Kemp  V.  Darrell,  3  Campb.  86. 
0  Oakapple  dem.  Green 'u.  Copons,  4  Term  E.  361. 
^  Doe  dem.  Strickland  v.  Spenco,  6  East,  120. 
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importance  of  the  different  parts  of  the  demised  premises ;  and  of 
these  facts  it  is  the  province  of  a  jury  to  determine.^ 

§  479.  The  notice  generally  runs  in  the  name  of  the  person  to 
whom  possession  is  to  be  given  ;  but  it  is  not  material  that  he  should 
be  named.^  When  two  or  more  persons  are  interested  in  the  prem- 
ises, as  tenants  in  common,  notice  by  one,  on  behalf  of  himself  and 
his  cotenants,  will  be  vahd  only  so  far  as  his  own  share  is  concerned, 
unless  he  was  acting  at  the  time  imder  the  authority  of  the  other  par- 
ties mentioned  in  the  notice.^  And  where  they  are  interested  as  joint 
tenants,  the  notice  need  not  be  signed  by  all ;  but  the  act  of  one,  is 
supposed  to  be  for  the  benefit  of  the  others,  and  is  sufficient  when 
acting  on  their  behalf.  The  lessee  holds  of  all,  so  long  as  he  and  all 
shall  please  ;  and,  as  soon  as  any  one  of  the  joint  tenants  gives  notice 
to  quit,  he  in  fact  puts  an  end  to  the  tenancy.*  If  they  have  ap- 
pointed an  agent,  who  gives  the  notice  on  behalf  of  all,  under  an 
authority  derived  from  some  only  of  the  joint  owners,  it  is  sufficient, 
if  the  other  owners  subsequently  recognize  his  authority.^  But 
where  joint  lessors  are  partners  in  trade,  notice  by  one,  in  the  name 
of  all,  is  good,  for  it  will  be  presumed  he  had  authority  from  his 
partners.^ 

§  480.  Notice  hy  an  agent  of  an  agent  is  not  sufficient,  without  a 
subsequent  recognition  by  the  principal;'^  nor  by  a  mere  agent  to 
receive  rents,  unless  he  has  authority  to  let  as  well  as  to  receive.^   A 


1  Doe  dem.  Daggett  v.  Snowdon,  2  Black.  1224 ;  Doe  dem.  Bradford  v.  Watkins, 
7  East,  551 ;  Doe  dem.  Heapy  v.  Howard,  11  East,  498. 

2  Bailey  v.  Eoster,  3  C.  &  B.  215. 

3  Doe  V.  Chaplin,  3  Taunt.  120;  Doe  v.  Baker,  8  Tannt.  241. 

'  Doe  dem.  Joliffe  v.  Sybourne,  2  Esp.  677 ;  Doe  v.  Summerset,  1  B.  &  Ad.  135; 
2  Man.  &  Ry.  433;  3  Taunt.  120;  7  M.  &  W.  139;  Aslin  u.  Summersett,  1  B.  &  Ad. 
125 ;  Alford  v.  Vickery,  1  C.  &  M.  280. 

^  Goodlittle  dem.  King  v.  Woodward,  3  B.  &  A^89.  But  see  this  position  ques- 
tioned in  Doe  dem.  Mann  v.  Walters,  10  B.  &  C.  621,  where  it  is  held  that  the  agent 
should  have  his  authority  at  the  time  the  notice  begins  to  operate,  and  that  a  subse- 
quent recognition  wiU  not  be  sufficient.  A  sinjilar  doctrine  is  held  in  Eight  v.  Cuthell, 
5  East,  491. 

6  Doe  dem.  Elliot  v.  Hulme,  2  Man.  &  Ky.  433. 

'  Doe  dem.  Rhodes  v.  Robinson,  3  Bingh.  N.  C.  677. 

"  Doe  dem.  Manans  v.  Mizen,  2  Mood.  &  Rob.  56.  Where  aided  by  the  acknowl- 
edgment of  an  attorney,  clear  proof  that- he  was  the  attorney  must  be  given.  Reynolds 
V.  Roe,  1  C.  B.  711. 
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reeeiyer  appointed  by  the  Court  of  Chancery,  with  a  general  author- 
ity to  let  lands  from  year  to  year,  has  also  authority  to  determine 
such  tenancies,  by  notice  to  quit ;  for  if  he  has  power  to  let,  he  must, 
necessarily,  have  the  power  of  determining  how  long  he  will  let.^  So 
an  oflScer  of  a  corporation  may  give  notice,  without  an  express  au- 
thority for  doing  so,  if  the  corporation  afterwards  adopts  the  act  of  its 
officer.^ 

§  481.  The  notice  must  he  given  to  the  immediate  tenant  or  his 
assignee.^  A  lessor  cannot  give  a  valid  notice  to  a  sub-lessee,  or  an 
under-tenant  to  the  origmal  landlord,  since  there  is  neither  privity  of 
contract  nor  of  estate  between  them.*  The  landlord's  notice  to  his 
tenant  will  enable  him  to  recover  the  premises  against  an  under- 
tenant.5  It  need  not  be  directed  to  the  tenant  by  name,  provided  it 
be  personally  served  upon  him ;  ^  and,  when  personally  served,  a 
mistake  in  the  Christian  name  will  be  of  no  importance.''  Where  the 
premises  are  in  possession  of  two  or  more,  as  joint  tenants  or  tenants 
in  common,  a  written  notice  addressed  to  all,  and  served  upon  one 
only,  will  be  good  notice ;  at  least  it  raises  a  presumption  that  the 
notice  reached  the  other  tenant  in  common,  although  he  may  live  at 
a  distance.^  And  when  the  original  tenant  has  quit  the  premises, 
and  another  taken  possession,  it  wiU  be  presumed,  in  the  absence  of 
proof  to  the  contrary,  that  the  latter  came  in  as  assignee  of  the 
former,  though  he  has  never  paid  rent ;  and  it  will,  in  that  case,  be 
sufficient  to  serve  notice  upon  the  assignee.^  When  a  corporation  is 
tenant,  the  notice  must  be  given  to  the  corporate  name,  and  served 
upon  its  officers  ;  if  addressed  to  the  officers,  it  will  be  insufficient.^" 


1  Wilkinson  v.  CoUcy,  Burr.  2694  ;  Doe  dem.  Marsack  v.  Read,  12  East,  57-61. 

2  Doe  dem.  Dean  of  Eochester  u.  Pierce,  2  Campb.  B.  96. 
s  Doe  V.  Williams,  6  B.  &  C.  41. 

4  Pleasant  v.  Benson,  14  East,  234;  Roe  v.  Wiggs,  2  N.  E.  330. 

s  Eoe  V.  Wiggs,  2  N.  E.  330 ;  2  Bos.  &  Pul.  230 ;  3  Taunt.  95 ;  Jackson  v.  Baiter, 
10  Johns.  E.  270.  And  where  the  original  tenant  has  quit,  and  another  has  taken 
possession,  it  will  be  presumed  in  the  absence  of  any  evidence  to  the  contrary,  tbat 
that  the  latter  has  come  in  as  assignee  of  the  former,  though  he  has  never  paid  rent ; 
and  notice  served  on  such  assignee  will  be  good.  Doe  dem.  Morris  v.  Williams,  6 
B.  &  C.  41 ;  Doe  v.  Murless,  6  M.  &  S.  110. 

^  Doe  dem.  Matthewson  v.  Wrightman,  4  Esp.  E.  5. 

'  Doe  V.  Spiller,  6  Esp.  E.  70. 

"  Doe  dem.  Bradford  v.  Watkins,  7  East,  551 ;  3  Smith,  517;  5  Esp.  E.  196. 

8  Doe  dem.  Morris  v.  Williams,  6  B.  &  C.  41 ;  6  M.  &  S.  110. 

1°  Doe  dem.  Earl  of  Carlisle  v.  Woodman,  8  East,  228. 
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If  the  notice  be  given  by  the  tenant,  it  must  be  given  to  his  imme- 
diate landlord,  that  is,  to  the  person  to  whom  he  is  bound  to  pay  rent, 
or  his  agent,  and  not  to  the  superior  or  head  landlord.  If  he  makes 
a  mistake  as  to  the  period  of  the  tenancy,  it  will  not  have  the  effect  of 
determining  the  lease,  and  the  tenant  himself  may  take  advantage  of 
the  defect.  Such  notice  is  not  good  as  a  notice  to  quit,  nor  does  it 
operate  as  a  surrender,  inasmuch  as  it  is  to  take  effect  infuturo.^ 

§  482.  At  common  law,  the  notice  might  be  verbal,  unless  a 
written  one  was  made  necessary  by  agreement  of  the  parties.  But 
the  statutes  referred  to,  require  the  landlord's  notice  to  he  in  writing  ; 
and,  therefore,  a  mere  verbal  request  from  the  landlord  to  the  tenant 
to  quit,  before  the  end  of  the  term,  will  not  put  an  end  to  a  tenancy, 
at  will  or  by  sufferance.^  And  as  a  tenancy  from  year  to  year  cannot 
be  determined,  unless  by  a  legal  notice,  or  a  surrender  in  due  form 
of  law,  a  mere  parol  license  to  quit,  and  the  tenant's  leaving  the 
premises  accordingly,  will  not  determine  the  tenancy  ;  for  this  would 
amount  to  a  surrender,  which,  under  the  statute,  must  be  in  writing.* 

§  483.  The  notice  must  be  explicit  and  positive ;  in  the  words  of 
the  statute,  it  must  require  the  tenant  to  remove  from  the  premises. 
It  should  not,  therefore,  in  any  case,  give  the  tenant  the  option  of 
leaving  the  premises  or  not,  by  entering  into  a  new  contract  on  cer- 
tain conditions.  But  a  notice  if  intelligible,  although  not  accurately 
worded,  is  sufficient ;  thus  a  notice  "  to  remove,  or  I  shall  insist  on 
double  rent,"  has  been  held  good ;  because  the  latter  evidently  refers 
only  to  the  penalty  inflicted  by  the  statute,  in  case  the  tenant  still 
continues  to  hold  over.  In  this  case,  however,  it  was  said,  by  Lord 
Mansfield,  that  if  the  notice  had  contained  the  option  of  a  new  agree- 
ment, as  for  instance,  "remove,  or  else  that  you  agree  to  pay  me 
double  rent,"  it  would  not  have  been  sufficient.*  And  in  case  there 
should  be  an  obvious  mistake  in  some  part  of  the  notice,  but  yet,. 
upon  the  whole,  it  is  so  certain  and  direct  as  to  make  it  impossible 
that  the  person  receiving  the  notice  should  have  been  misled  by  it,  it- 


1  Doe  dcm.  Mihvard,  3  Mees.  &  Wels.  328. 

2  Timmins  v.  Rowlinson,  Barr.  1603;  Black.  E.  533;  Doe  v.  Crisp,  5  Esp.  196;. 
2  Campb.  96. 

8  Mollett  V.  Brayne,  2  Campb.  103;  2  Stark.  378;  2  Man.  &  Ry.  439. 

*  Doe  dem.  Matthews  v.  Jackson,  Doug.  175;  Williams  v.  Smith,  5  A.  &.  E.  350. 
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■will  be  good.  As,  for  instance,  where  the  landlord  gave  his  tenant 
notice  in  the  following  form :  "  I  hereby  give  you  notice  to  remove 
from  the  premises  which  you  hold  of  me,  situated  in  the  parish  of 
St.  Anne,  called  The  Waterman^s  Arms"  when,  in  fact,  the  only 
premises  which  the  tenant  held  of  him  were  called  the  "  Bricklayer's 
Arms  ;  "  in  this  case,  upon  its  being  shown  that  there  was  no  sign  of 
the  Waterman's  Arms  in  the  parish  of  St.  Anne,  that  the  tenant  held 
no  other  premises  of  the  plaintiff  but  "  The  BricMayer's  Arms"  and, 
that,  therefore,  the  tenant  could  not  possibly  have  been  misled  by  the 
mistake,  the  notice  was  held  sufficient.^  The  notice  must  include  all 
the  premises  held  under  the  same  demise ;  for  a  landlord  cannot 
determine  the  tenancy  as  to  part  of  the  thing  demised,  and  continue 
it  as  to  the  residue.^  But  where  they  were  described  as  of  a  wrong 
parish,  the  court,  after  verdict,  held  it  to  be  immaterial ;  as  the 
defendant  did  not  show  that  he  held  any  other  premises  of  the  plain- 
tiff, or  that  he  was  misled  by  the  notice.^  And  if  the  tenant  misleads 
the  landlord,  by  giving  him  wrong  information,  he  will  be  bound  by 
it ;  and  Lord  Kenyon  held,  in  the  case  referred  to,  that  it  made  no 
difference  whether  the  information  so  given  proceeded  from  mistake 
or  design,  as  it  had  equally  the  effect  of  leading  the  landlord  into 
error.* 

§  484.  According  to  the  English  cases,  when  personal  service 
cannot  he  effected,  it  will  be  sufficient  if  notice  is  left  with  the  wife, 
or  a  servant  of  the  tenant,  at  his  usual  place  of  residence,  whether 
upon  the  demised  premises  or  elsewhere,  and  its  nature  and  contents 
explained  at  the  time.^  The  Revised  Statutes  of  New  York  direct, 
that  it  "  shall  be  served  by  delivering  the  same  to  the  tenant,  or  to 
some  person  of  proper  age  residing  on  the  premises ;  or,  if  the 
tenant  cannot  be  found,  and  there  be  no  such  person  residing  on  the 
premises,  such  notice  may  be  served  by  affixing  the  same  on  a  con- 
spicuous part  of  the  premises,  where  it  may  be  conveniently  read." 
"  And,  at  the  expiration  of  one  month  from  the  service  of  such  notice, 
in  the  manner  above  specified,  the  landlord  may  reenter,  or  maintain 


1  Doe  dem.  Cox  v. ,  4  Esp.  K.  185 ;  7  Term  E.  63  ;  4  D.  &  E.  248. 

2  Doe  dem.  Rodd  v.  Archer,  14  East,  R.  245  ;  4  B.  &  A.  588  ;  8  Bing.  235. 
8  Doe  V.  Wilkinson,  12  Ad.  &  El.  743. 

*  Doe  dem.  Eyre  v.  Lambly,  2  Esp.  635. 

5  Jones  dem.  Griffiths  v.  Marsh,  4  Term  R.  464 ;  Doe  dem.  Bradford  v.  Watkins, 
supra ;  Doe  dem.  Neville  v.  Dunbar,  1  JVC.  &  M.  10 ;  4  N.  &  M.  42. 
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Ms  remedy  of  ejectment,  or  proceed  in  any  other  manner  prescribed 
by  law,  to  remove  the  tenant,  without  any  further  or  other  notice  to 
quit."  1 

§  485.  But  the  notice  may  he  tvaived;  for  after  the  landlord  has 
given  notice,  and  the  time  has  expired,  he  may  do  some  act  which 
amounts  to  a  waiver  of  it,  and  recognizes  a  new  or  subsisting  tenancy. 
As  if  he  receives  rent  as  such,^  or  distrains  for  rent  which  has  ac- 
crued after  the  expiration  of  the  notice,  his  notice  will  be  considered 
as  waived,  and  the  tenancy  reestablished.^  But  it  seems  that  a  pend- 
ing action,  for  use  and  occupation,  will  not  invalidate  the  notice  ;  for 
the  landlord  may  only  recover  in  his  action  rent  due  at  the  time  of 
the  expiration  of  the  notice,  although  he  may  claim  rent  to  a  later 
period.*  So  where  rent  is  usually  paid  at  a  banker's,  if  the  banker, 
without  any  special  authority,  receives  rent  accruing  after  the  expi- 
ration of  the  notice  to  quit,  it  will  not  so  operate.^  Nor  is  a  promise 
not  to  turn  the  tenant  out  of  the  farm,  unless  it  should  be  sold,  given 
after  notice  to  quit,  a  waiver.^  The  mere  acceptance  of  money  by  a 
landlord,  for  occupation  subsequent  to  the  time  when  the  tenant 
ought  to  have  quitted,  according  to  the  notice  given  him  for  that 
purpose,  or  a  demand  of  rent  accruing,  due  subsequent  to  that  time, 
are  neither  of  them  a  waiver  of  such  notice  on  the  landlord's  part, 
but  matter  of  evidence  only,  whence  a  waiver  may  or  may  not, 
according  to  circumstances,  be  inferred.  For,  in  all  cases,  it  is  for 
the  jury  to  determine  whether  the  money  received  was  received  as 
rent ;  and  whether  it  amounts  to .  a  waiver  of  notice  depends  upon 
the  intention  of  the  parties,  which  is  a  matter  of  fact  to  be  left  to  a 
jury.^ 

1  1  E.  S.  745,  §  8,  9. 

2  Goodright  dem.  Charter  v.  Cordwent,  6  Term  R.  219. 

s  Prindle  v.  Anderson,  19  Wend.  R.  391  ;  Zouch  dem.  Ward  v.  Willingdale,  1 
H.  Black.  311.  The  case  of  Blythe  ^.  Dennett,  13  C.  B.  178,  holds  to  the  contrary, 
for  the  reason  that  in  the  case  of  a  notice  to  quit,  the  tenancy  is  put  an  end  to,  by  the 
agreement  of  the  parties,  and,  therefore,  the  determination  cannot  be  waived  without 
the  assent  of  both ;  drawing  a  distinction  between  this  case,  and  that  of  a  forfeiture, 
where  the  lease  is  voidable  only  at  the  electio.n  of  the  lessor. 

4  Per  Buller,  J.,  Birch  o.  Wright,  1  Term  R.  378;  Sel.  N.  P.  650;  Jackson  v. 
Stafford,  2  Cow.  R.  547  ;  Boggs  v.  Black,  1  Binn.  333. 

6  Doe,  V.  Calvert,  2  Campb.  N.  P.  C.  387. 

5  Whiteacre  v.  Symonds,  10  East,  R.  13;  Doe  dem.  Williams  v.  Humphreys,  2 
East,  236. 

'  Doe  dem.  Cheney  j'.  Batten,  Cowp.  R.  243;  Doe  dem.  Heapy  y.  Howard,  11  East, 
498;  3  Campb.  115;  3  Taunt.  54  ;  BIythe  v.  Dennett,  supra. 
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§  486.  The  notice,  also,  may  be  waived,  by  giving  a  subsequent 
notice  to  the  same  effect ;  because  the  latter  notice  is  an  acknowl- 
edgment that  the  tenancy  still  subsists,  after  the  expiration  of  the 
notice  first  served.^  But  if  it  is  manifest  that  the  second  notice  to 
quit  is  not  intended  as  a  waiver  of  the  first,  it  will  not  so  operate. 
As,  where  a  second  notice  was  given  after  the  expiration  of  the  first 
notice,  and  after  the  commencement  of  an  ejectment  suit,  in  which 
the  landlord  continued  to  proceed,  notwithstanding  his  second  notice, 
it  was  held  to  be  no  waiver  of  the  original  notice  ;  because^  it  was 
impossible  for  the  tenant  to  suppose  that  the  landlord  meant  to  waive 
a  notice,  upon  the  foundation  of  -which  he  was  proceeding  to  turn 
him  out  of  the  farm.  The  party  giving  a  subsequent  notice  may 
also  ex;press  his  intention  that  it  shall  not  operate  as  a  waiver  of  his 
first  notice,  and  then  the  first  notice  will  stand  good.^  So  where, 
after  the  expiration  of  a  notice  to  quit,  the  landlord  gave  the  de- 
fendant a  fresh  notice,  that  unless  he  quit  in  fourteen  days,  he  would 
be  required  to  pay  double  rent.  Lord  Ellenborough  held  there  was  no 
waiver  of  the  first  notice.^  A  tenant  who  held  under  a  demise  from 
the  26th  day  of  March,  for  one  year  then  next  ensuing,  and  so  from 
year  to  year,  for  so  long  as  the  landlord  and  tenant  should  respec- 
tively please,  after  having  held  more  than  a  year,  gave  notice,  which 
was  less  than  six  months  before  the  26th  day  of  March,  that  he 
would  quit  on  that  day,  and  the  landlord  assented  to  the  notice ;  it 
was  held  that  the  tenancy  was  not  thereby  determined,  there  not 
having  been  either  a  sufiicient  notice  to  quit,  or  a  surrender  in 
writing,  or  by  operation  of  law.* 


1  Doe  dem.  Brierly  i>.  Palmer,  16  East,  E.  53. 

^  Doe  dem.  Williams  v.  Humphreys,  2  East,  E.  237.  In  an  action,  however,  for 
double  rent,  the  defendant  was  tenant  to  the  plaintiff  under  a  demise  for  three  years, 
from  Whitsuntide,  1781.  Two  months  previously  to  Whitsuntide,  1784,, plaintiff  gave 
him  notice  to  quit  at  that  time.  After  the  expiration  of  the  notice,  on  3d  June,  1784, 
the  plaintiff  gave  him  another  notice  to  quit  at  Martinmas  following,  or  pay  double 
rent.  It  was  held,  by  Lord  Mansfield,  that  the  first  notice  was  not  waived  by  the 
second,  for  that,  when  a  terra  is  to  end  on  a  precise  day,  there  is  no  occasion  for  a 
notice  to  quit;  that  here  it  ended  at  Whitsuntide  ;  that  the  meaning  of  tlie  first  notice 
was,  that  if  the  tenant  did  not  quit,  the  landlord  would  insist  on  double  rent,  and  the 
second  notice  only  expressed  what  was  meant  by  the  first.  Messenger  v.  Armstrong 
1  Term  E.  53. 

"  Doc  dera.  Digby  v.  Steel,  3  Campb.  117 ;  Doe  v.  Inglis,  3  Taunt.  54. 

*  Johnstone  v.  Huddlestone,  4  B.  &  C.  922.  Where  a  landlord,  about  to  sell  his 
premises,  gave  notice  to  the  tenant  to  quit  on  the  11th  October,  1806,  but  promised 
him  not  to  turn  him  off  unless  they  were  sold,  and,  not  being  sold  until  February, 
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§  487.  At  the  expiration  of  the  time  specified  in  the  notice,  the 
landlord  is  in  precisely  the  same  situation  as  he  would  have  been  at 
the  end  of  the  year,  if  the  tenancy  had  been  for  a  year,  and  he  may 
at  once  proceed  to  take  possession,  or  if  necessary  to  commence  an 
action  for  the  recovery  of  the  premises.^  If,  however,  he  omits  to 
commence  proceedings  to  eject  the  tenant  for  any  considerable  space 
of  time,  or  if  he  again  collects  rent,  he  must  give  fresh  notice  before 
he  can  take  proceedings ;  for  the  expiration  of  the  notice  is  equiva- 
lent,to  the  expiration  of  a  lease,  and,  after  this  time,  a  new  tenancy 
will  be  considered  as  having  commenced.^ 


SECTION  III. 

BY     FORFEITURE. 

§  488.  The  relation  of  landlord  and  tenant  is  also  dissolved,  when 
the  tenant  incurs  a  forfeiture  of  his  lease,  in  consequence  of  the 
breach  of  some  condition  therein  contained,  and  the  landlord  enters 
thereupon.  If  the  tenant  does  any  act  inconsistent  with  his  char- 
acter as  a  tenant,  —  as  if  he  impugns  the  title  of  his  lessor,  affirms, 
by  matter  of  record,  the  fee  to  be  in  a  stranger,  claims  a  greater 
estate  than  he  is  entitled  to,  or  aliens  the  estate  in  fee,  by  any  mode 
of  conveyance  which  has  the  effect  of  devesting  the  estate  of  the 
reversioner,  as  by  a  feoffment,  or  other  common-law  conveyance, — 
according  to  the  common-law  doctrine,  a  forfeiture  wiU  be  incurred, 
and  the  landlord  may  reenter  upon  him  and  resume  possession.^  The 
Revised  Statutes  of  New  York  have  taken  away  some  of  these 
grounds  of  forfeiture,  by  providing  that  no  conveyance,  by  a  tenant 


1807,  the  tenant  refused,  on  demand,  to  deliver  possession;  on  ejectment,  the  court 
held  that  the  promise,  which  was  performed,  was  no  waiver  of  the  notice,  nor  operated 
as  a  license  to  be  on  the  premises,  otherwise  than  subject  to  the  landlord's  right  of 
acting  on  such  notice,  if  necessary  ;  and  therefore  that  the  tenant,  not  having  delivered 
up  possession  on  demand,  after  the  sale,  was  a  trespasser  from  the  expiration  of  the 
notice  to  quit.  Whiteacre  dem.  Boult  v.  Symonds,  10  East,  13 ;  Doe  v.  Sayer,  3 
Campb.  N.  P.  C.  8 ;  2  Car.  &  P.  348. 

1  Scott  V.  Miller,  2  C.  &  P.  348. 

2  Eowan  V.  Lytle,  11  Wend.  R.  616. 

3  Co.  Lit.  251,  b;  Read  dem.  Errington,  Cro.  Eliz.  321;  Eem  dem.  Matthews  v. 
Smart,  12  East,  R.  444;  Goodright  dem.  Waters  v.  Davids,  Cowp.  R.  803. 

29* 
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for  life  or  years,  of  a  greater  estate  than  he  possessed  or  could  law- 
fully convey,  shall  work  a  forfeiture,  or  be  construed  to  pass  any 
greater  interest  than  the  grantor  possessed ;  but  such  conveyance  will 
pass  to  the  grantee  all  the  title,  estate,  or  interest,  which  such  tenant 
could  lawfully  convey.''  And  this  provision  is  said,  by  Mr.  Chancellor 
Kent,  to  have  been  introduced,  >  generally,  into  the  statutes  of  the 
several  States.^  But  a  tenant  was  not,  at  common  law,  necessarily 
incapacitated  from  continuing  to  hold  possession  under  a  written  lease, 
merely  because  he  had,  by  parol,  asserted  an  adverse  claim  to  the 
premises,  to  be  vested  in  himself,  without  actually  renouncing  the 
relation  of  tenant.^  Even  before  th6  Revised  Statutes,  it  was  held 
in  New  York  that  a  tenant  for  life  did  riot  forfeit  his  estate  by  grant- 
ing in  fee ;  ^  for,  imder  the  statute  of  uses,  any  conveyance  in  the 
natuire  of  a  grant  could  pass  nothing  but  what  a  grantor  might  law- 
fully convey ;  but,  since  then,  it  has  been  decided  that  no  form  of 
conveyance  can  work  a  forfeiture.^  And  it  is  now  held,  that  no 
assertion  of  the  tenant,  that  he  owns  the  lands  in  fee,  and  owes  no 
rent  for  them,  will  produce  a  forfeiture  of  an  estate  for  life  or 
years. ^ 

§  489.  The  forfeiture  of  a  term  generally  occurs,  in  consequence 
of  a  breach  of  some  stipulation  contained  in  the  contract,  under  which 
the  tenant  occupies  the  demised  premises.  But  the  common-law 
doctrine  of  a  forfeiture,  was  founded  on  strict  feudal  principles,  and 
is  now  believed  to  be,  not  only  inapplicable  to  the  present  state  of 


1  1  K.  S.  739,  §  143. 

2  4  Kent,  Com.  104. 

"  Reos  V.  King,  Forrest,  Excli.  R.  22;  Coop.  92. 

*  ifackson  v.  Mancius,  2  Wend.  R.  357. 

^  Grout  V.  Townsend,  2  Hill,  R.  5.54. 

«  Do  Lancy  v.  Ganory,  5  Seld.  R.  9.  It  must  be  remembered,  says  the  learned 
Justice  Denio,  that  should  the  doctrine  be  established  that  such  an  estate  can  be  for- 
feited by  mere  words,  parties  will  be  at  liberty  to  submit  to  a  jury,  evidence  far  less 
conclusive  than  this  ;  and  such  interests  in  real  estate,  which  are  often  of  great  value, 
will  come  to  depend  upon  the  uncertain  memory  of  witnesses,  and  the  title  to  valuable 
landed  estates  will  be  gained  or  lost,  according  to  the  preponderance  of  oral  testimony, 
or  the  result  of  a  nicely  balanced  case.  But  the  policy  of  the  law  in  regard  to  interests 
in  land,  has  been  to  leave  as  little  as  possible  to  depend  upon  verbal  testimony ;  and 
hence  no  conveyance,  assignment,  or  surrender  of  an  estate  or  interest  in  laud  is 
allowed  except  by  deed  in  writing.  And  his  learned  associate.  Justice  Mason,  in 
the  same  case  observes,  mere  words  of  denial  or  disclaimer,  never  worked  a  forfeiture 
either  under  the  feudal  law,  or  the  more  enlightened  common  law  of  England. 
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society,  but  unjust  in  many  respects,  for  which  reasons  courts  of  law 
are  found  to  be  averse  to  enforcing  it.  Hence  a  default  in  the  pay- 
ment of  rent,  where  there  is  a  covenant  for  its  payment,  but  no 
condition  in  the  lease  providing  for  a  reentry  in  case  of  such  default, 
does  not  work  a  forfeiture  of  the  term.  For  the  same  reason,  also, 
a  stipulation,  giving  a  power  of  reentry  to  the  landlord,  is  strictly 
construed ;  and,  in  order  to  enforce  it,  there  must  be  such  a  breach 
shown,  as  it  was  the  clear  and  manifest  intention  of  the  parties  to 
provide  for.^  Where  a  lease,  therefore,  contained  a  proviso  for  re- 
entry, if  the  tenant  should  make  default  in  the  2^e7-for7nance  of  any 
of  the  covenants  therein ;  it  was  held  to  extend  only  to  affirmative 
covenants,  and  not  to  those  of  a  negative  character,  for  they  were  not 
to  be  performed.^  So  where  a  lessee  covenanted  to  pay  the  rent, 
and  not  to  assign  without  leave  of  the  lessor,  and  there  was  a  proviso 
for  reentry  if  the  rent  should  be  in  arrear,  or  if  all  or  any  of  the 
covenants  thereinafter  contained,  on  the  part  of  the  lessee,  should 
be  broken,  but  there  was,  in  fact,  no  covenant  on  the  part  of  the 
lessee  contained  in  the  lease,  subsequent  to  the  proviso,  and  merely 
one  by  the  lessor  that,  upon  the  lessee  paying  the  rent,  and  perform- 
ing all  the  covenants  hereinbefore  contained  on  his  part  to  be  per- 
formed, he  should  quietly  enjoy,  &c. ;  the  court  held,  that  the  lessor 
could  not  reenter  upon  a  breach  of  the  covenant  not  to  assign,  for 
the  proviso  was  restrained,  by  the  word  hereinafter,  to  subsequent 
covenants  ;  and,  although  there  were  none,  the  court  would  not  reject 
the  word.^  And  a  proviso,  that  the  lessee  shall  not  "  do,  or  cause  to 
be  done,  any  act,  matter,  or  thing,  contrary  to  and  in  breach  of  any 
of  the  covenants,"  has  been  held  not  to  apply  to  a  breach  of  a  cove- 
nant to  repair ;  the  omission  to  repair  not  being  an  act  done  within 
the  meaning  of  the  proviso.*      So,  also,  a  deposit  of  a  lease  with 


1  Baxter  v.  Lansing,  7  Paige,  R.  350 ;  Doe  dem.  Earl  of  Darlington  v.  Bond,  5  B 
&  Cress.  855 ;  Clark  v.  Jones,  1  Denio,  516. 

2  Doe  V.  Marchetti,  I  B.  &  Ad.  715. 

'  Doe  V.  Godwin,  4  M.  &  S.  265.  Where  a  lease  provides  that  if  the  rent  be  not 
paid  at  the  day  appointed,  it  may  be  recovered  in  an  action  of  debt,  the  language  pre- 
cludes the  idea  of  a  forfeiture.     De  Lancy  v.  Ganory,  supra. 

*  Doe  V.  Stevens,  3  B.  &  Ad.  299.  A  New  York  statute  provides  that  a  diversion 
of  the  salt  works,  which  are  farmed  out  by  the  State,  to  other  purposes  than  the  manu- 
facture of  salt,  shall  work  a  forfeiture  of  the  leasehold  estate ;  and  upon  this  statute  it 
has  been  decided,  that  the  diversion  to  cause  a  forfeiture  must  be  a  diversion  of  the 
whole,  and  that  building  a  dwelling-honse  on  a  portion  of  the  premises  would  not  cause 
a  forfeiture.     Hasbrook  v.  Paddock,  1  Barb.  E.  638. 
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another,  as  security  for  money  advanced,  is  not  a  forfeiture  under 
a  condition  not  to  assign.^  But  insolvency  is  a  voluntary  act,  and 
creates  a  forfeiture  under  such  a  condition,  although  bankruptcy 
does  not.^ 

§  490.  Where  a  right  of  reentry  is  reserved,  in  case  the  lessee 
commits  ivaste,  it  is  genei-ally  construed  to  mean  such  waste  as  will 
be  injurious  to  the  reversion,  and  not  merely  such  as  might  be  given 
ui  evidence  under  the  old  writ  of  waste,  unless  there  be  some  stipu- 
lation in  the  lease  to  the  contrary.  And  where  a  lease  contained  a 
proviso  for  reentry,  if  the  lessee  should  commit  -w^aste  to  the  value 
of  ten  shillings,  and  the  lessee,  having  pulled  down  some  old  buildings 
of  more  than  that  value,  and  substituted  others  of  a  different  descrip- 
tion, the  lessor  brought  his  action  of  ejectment  for  a  forfeiture  ;  it 
was  held,  that  the  waste  contemplated  by  the  proviso  was  waste  pro- 
ducing an  injury  to  the  reversion,  and  that  it  was  a  question  for  a 
jury,  under  all  the  circumstances,  whether  such  an  injury,  to  the 
value  of  ten  shilhngs,  had  been  committed.^  It  has  been  held,  also, 
in  New  York,  that  the  whole  of  the  demised  property  is  not  forfeited 
under  such  circumstances,  but  only  so  much  thereof  as  waste  may 
have  been  committed  upon.* 

§  491.  A  condition  being  indivisible,  the  conditions  of  a  lease  do 
not  become  severed  by  a  severance  in  the  occupation  of  the  demised 
premises,  and  by  a  payment  of  rent  to  the  lessor  by  the  respective 
occupants,  for  the  portion  occupied  by  each.  Hence,  if  either  a 
lessee,  or  an  assignee  of  a  portion  of  the  premises,  commits  any  act 
which,  by  the  terms  of  the  lease,  creates  a  forfeiture  of  the  estate,  the 
forfeiture  attaches  to  the  whole  of  the  premises  embraced  in  the  lease. 
As  where  a  lease  contained  a  covenant,  on  the  part  of  the  lessee,  that 
he  would  not  cut  or  destroy  any  part  of  the  timber  and  wood  growing 
on  the  demised  premises,  except  for  making  or  repairing  buildings  to 
be  erected  on  the  land,  and  for  necessary  fencing,  and  fuel  for  one 
dwelling-house,  with  a  clause  of  reentry  by  the  lessor,  for  a  breach  of 
any  of  the  covenants  by  the  lessee ;  and  it  was  proved,  in  an  action 


1  Doe  V.  Hogg,  4  D.  &  R.  225  ;  1  Car.  &  P.  160. 

2  Shee  V.  Hall,  13  Ves.  404. 

'  8  Doe  V.  Bond,  5  B.  &  C.  855. 
4'Jacksoii  0.  Tibbetts,  3  Wend.  E.  341. 


CH.  XI.]  rOEFEITURE.  345 

of  ejectment  brought  by  the  lessor  against  the  lessee,  that  the  latter 
had  cut  trees  and  timbers  for  purposes  not  authorized  by  the 
lease ;  it  was  held  that  the  lessee  could  not  escape  the  consequences 
of  the  forfeiture  incurred  by  such  act,  on  the  ground  that  he  had 
procured  his  firewood  and  fencing- timber  from  other  land,  and  that 
he  had  not  withdrawn  from  the  demised  premises  more  wood  than 
the  lease  authorized  him  to  take,  although  he  had  used  it  for  other 
purposes. 1 

§  492.  Not  only  may  the  lessor  reenter  for  a  forfeiture,  but  his 
heir  or  executor  may  also  reenter,  when  entitled  to  the  reversion ; 
and  we  have  seen  when  an  assignee  of  the  reversion  may  enter  for  a 
condition  broken.  But  it  is  entirely  optional  with  the  lessor  whether 
he  will  avail  himself  of  this  right  of  reentry  or  not,  although,  by  the- 
terms  of  the  proviso,  the  term  is  to  cease,  or  become  void,  for  the 
non-performance  of  the  covenants  ;  and  if  the  lessor  does  not  avaU 
himself  of  it,  the  term  will  continue,  for  the  lessee  cannot  elect  that  it 
shall  cease  or  be  void.^  There  was,  however,  a  distinction  formerly 
drawn,  between  leases  that  were  void  upon  a  breach  of  condition  and 
such  as  were  voidable  only.  In  the  case  of  a  lease  for  lives,  if  the 
lessee  was  guilty  of  any  breach  of  the  condition  of  reentry,  the  lease 
was  only  voidable,  although,  by  its  express  terms,  it  was  to  become 
thereby  absolutely  void ;  and  the  landlord  might  waive  his  right  to 
reenter,  by  the  acceptance  of  rent,  or  of  some  other  act,  which 
amounted  to  a  dispensation  of  the  forfeiture.  But,  upon  the  breach 
of  such  a  condition  in  a  lease  for  years,  the  lease  became  ipso  facto 
void,  and  no  subsequent  recognition  could  set  it  up  again.  Yet  if  the 
condition,  in  such  case,  was  merely  that  the  lessor  might  reenter,  the 
lease  was  voidable  only,  and  might  be  affirmed  by  an  acceptance  of 
rent,  if  the  lessor  had  notice  of  the  breach  at  the  time.^  But  the 
force  of  this  distinction  has  been  almost,  if  not  quite,  abated  by  the 
modern  decisions,  which  estabhsh  that  the  effect  of  a  condition,  making 
a  lease  void  upon  a  certain  event,  is  to  make  it  void  at  the  option  of 
the  lessor  only,  in  cases  where  the  condition  is  intended  for  his  benefit, 
and  he  actually  avails  himself  of  his  privilege.*     In  conformity  with 

1  Clarke  v.  Cummings,  5  Barb.  R.  339. 

2  Arnsby  v.  Woodward,  6  Bar.  &  Ores.  .519;  Rede  v.  TaiT,  6  M.  &  S.  121. 

^  Jackson  v.  Andrews,  18  Johns.  R.  431  ;  Co.  Lit.  215,  a;  Pennant's  Case,  3  Co. 
64,  a;  1  Saund.  R.  287,  b  ;  Chalker  v.  Chalker,  1  Conn.  R.  79. 

4  Doe  V.  Baucks,  4  B.  &  Aid.  401 ;  Daken  v.  Cole,  2  Russ.  170 ;  1  Nev.  &  M.  443  ; 
1  M.  &  W,  402. 
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the  English  cases,  Mr.  Chancellor  Walworth  held,  that  although  by 
the  condition  of  a  lease,  it  is  provided  that  if  any  of  the  covenants,  on 
the  part  of  the  tenant,  are  broken,  the  unexpired  term  shall  cease  and 
determine,  if  the  lease  also  contains  the  clause,  that,  in  case  of  the 
non-performance  of  such  covenants,  the  landlord  may  reenter,  the 
lease  is  voidable  only  at  the  election  of  the  landlord,  but  not  at  the 
option  of  the  tenant.i  '  The  Supreme  Court  of  New  York,  also  ex- 
pressly declare  that  the  old  doctrine  no  longer  prevails  ;  and  that,  in 
relation  to  leases  for  years  as  well  as  for  life,  the  happening  of  a  cause 
of  forfeiture  only  renders  a  lease  void  as  to  the  lessee  ;  that  the  lessor 
may  affirm  it,  and  then  the  rights  and  obhgations  of  both  parties  will 
continue,  without  regard  to  the  forfeiture.^ 

§  493.  At  common  law,  when  a  forfeiture  was  sought  to  be  en- 
forced for  the  noTwpayment  of  rent,  there  was  no  distinction  made 
between  cases  where  there  was  a  sufficient  distress  upon  the  premises, 
and  where  there  was  not.  In  every  case,  before  a  landlord  could 
enter  for  the  non-payment  of  rent,  he  must  have  made  a  formal  de- 
mand of  the  precise  rent  due  for  the  last  current  quarter,  and  if  the 
demand  included  any  portion  of  the  rent  of  a  previous  quarter,  it 
would  have  been  bad.^  It  must  also  have  been  made  on  the  day  it 
became  due,  at  a  convenient  time  before  sunset ;  *  at  the  place  where, 
by  the  terms  of  the  lease,  it  was  made  payable ;  or,  if  there  be  no 
place  mentioned  in  the  lease,  at  the  most  notorious  place  upon  the 
land,  which,  if  there  be  a  dwelling-house,  is  the  front  door.^  But  the 
lessee  might  seek  the  lessor  at  any  time  during  the  natural  day,  that 
is,  before  twelve  at  night  on  which  the  rent  becomes  due,  and  make  a 
personal  tender  of  the  rent,  in  order  to  save  the  forfeiture.^  If  the 
rent  was  payable  at  any  specified  place,  the  tender  must  be  made  at 


1  StUTvesant  v.  Davis,  9  Paige,  E.  427. 

2  Clark  V.  Jones,  1  Denio,  516  ;  Ludlow  v.  N.  Y.  &  H.  R.  E.  Co.  12  Barb.  E.  440; 
Phelps  V.  Cliesson,  12  Ired.  194;  Eeed  v.  Parsons,  2  Chit.  E.  247  ;  Eoberts  v.  Davey, 
1  Nev.  &  Man.  443.  In  Pennsylvania,  the  old  doctrine  has  been  asserted,  in  Kenrick 
V.  Smith,  7  W.'&S.  41. 

^  Doe  dem.  Wheeldon  v.  Paul,  3  C.  &  P.  613  ;  Van  Eensselaer  v.  Jewett,  2  Comst. 
R.  147.  * 

*  Jackson  v.  Harrison,  17  Johns.  E.  66 ;  Duppa  v.  Mayo,  1  Saiind.  R.  287.  For 
the  very  primitive  reason  that  the  tenant  may  have  light  to  count  the  money. 

5  Connor  v.  Bradley,  1  Howard,  E.  211  ;  Co.  Lit.  202,  a;  Clun's  Case,  10  Eep. 
129,  a;  1  Leon.  141  ;  Cro.  Elin.  209  ;  1  Saimd.  287. 

s  Btirrough  ;;.  Taylor,  Cro.  Eliz.  263. 
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that  place  ;  ^  but  if  no  place  was  mentioned,  it  was  enough  that  the 
lessee  be  upon  the  land  with  the  money,  or  the  specific  articles  (if 
the  rent  be  payable  in  kind),  ready  to  pay  if  demanded.^ 

§  494.  The  feame  strict  proof  is  still  required  of  a  landlord  who 
reenters  for  a  forfeiture,  in  all  cases  where'  there  are  sufiicient  goods 
upon  the  demised  premises,  from  which  he  might  have  realized  his 
rent  by  a  distress,  if  he  had  thought  proper.^  But  the  statutes  of 
some  of  the  States  have  now  substituted  the  service  of  a  declaration 
in  ejectment  for  a  formal  demand  of  rent,  in  cases  where  a  half  year's 
rent  is  due,  and  no  sufficient  distress  can  be  found  upon  the  premises 
to  satisfy  the  rent.*  And  a  recent  statute  of  New  York,  abohshing 
distress  for  rent,  not  only  dispenses  with  the  formality  of  a  demand, 
but  gives  a  right  of  reentry,  in  cases  of  forfeiture  for  the  non-payment 
of  rent,  after  the  service  of  fifteen  days'  notice  to  quit  upon  the  ten- 
ant, whether  there  be  sufficient  goods  upon  the  premises  or  not."  It 
is  always  to  be  observed,  however,  that  this  right  of  reentry,  consti- 
tuting a  forfeiture  for  the  non-payment  of  rent,  cannot  exist  except 
where  it  is  expressly  so  stipulated  in  the  lease.^ 

§  495.  When  a  tenant  has  forfeited  his  lease,  by  a  breach  of  the 
covenant  for  the  payment  of  rent,  courts,  both  of  law  and  equity,  con- 


1  Lush  V.  Druse,  i  Wend.  R.  313  ;  Remsen  v.  Conldin,  18  Johns.  R.  450. 

^16  Johns.  R.  222 ;  3  Kent,  Com.  468.  In  order  to  ohviate  some  of  these  difficul- 
ties, the  parties  sometimes  inserted  in  the  condition  of  the  'lease,  terms  expressly  dis- 
pensing with  a  formal  demand  of  the  rent,  and  such  dispensation  was  held  operative. 
Doe  d.  Harris  v.  Masters,  2  B.  &  C.  490. 

^  It  is  essential  to  these  proceedings  that  no  siifBcient  distress  be  found  on  the  prem- 
ises. Doe  d.  Smelt  v.  Fuchan,  15  East,  R.  286.  Every  part  of  the  premises  should 
be  searched.  Powell  v.  King,  in  Smith  v.  Jersey,  2  Br.  &  Bing.  514.  The  goods, 
however,  mast  be  so  visibly  on  the  premises,  that  a  brolcer  going  to  distrain,  and  using 
reasonable  diligence  would  find  them.  Doe  d.  Haverson  v.  Franks,  2  Car.  &  Kir.  678. 
The  statutes  speak  of  no  sufficient  distress  being  found  on  the  premises  ;  if,  therefore, 
the  tenant  locks  up  his  doors,  so  that  the  landlord  cannot  enter  upon  the  premises  to 
distrain,  proof  of  this  fact  is  enough,  without  showing  that  no  sufficient  distress  was  on 
the  premises.  Doe  d.  Chippendale  v.  Dyson,  1  Moo.  &  M.  77.  And  it  was  at  one 
time  thought  that  where  more  than  half  a  year's  rent  was  due,  it  was  not  enough  to 
show  that  there  was  no  distress  sufficient  to  satisfy  the  whole  arrears  due.  Doe  d. 
Powell  V.  RoBj  9  Dowl.  548.  But  this  has  since  been  hdd  not  to  be  the  true  construc- 
tion of  the  statute.     Cress  v.  Jordan,  8  Exch.  R.  149. 

4  2  R.  S.  505,  §  30  ;  4  Geo.  II.  c.  28. 

6  Laws  of  18J6,  p.  369. 

^  Van  Rensselaer  v.  Jewett,  supra. 
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sider  the  clause  of  reentry  to  be  mainly  inserted  for  the  landlord's 
security,  and  will  interfere  in  the  tenant's  behalf,  although  all  the 
formalities  of  a  common-law  demand  may  have  been  complied  with, 
upon  his  satisfying  the  rent  due,  and  any  damages  which  the  landlord 
may  have  sustained  in  consequence  of  this  omission. ^  And,  in  gen- 
eral, a  court  of  equity  will  relieve  the  tenant  from  a  forfeiture,  where 
it  has  been  incurred  by  neglecting  to  pay  any  certain  sum  of  money, 
the  interest  upon  which  can  be  calculated  with  certainty,  and  the 
landlord  thereby  compensated  for  the  inconvenience  he  may  have 
sustained  by  the  tenant's  withholding  the  payment.^  The  Revised 
Statutes  of  New  York  also  secure  a  remedy  to  the  tenant,  in  cases  of 
forfeiture  for  the  non-payment  of  rent,  by  permitting  him,  at  any  time 
within  six  months  after  a  landlord  obtains  possession  of  the  premises, 
in  an  action  of  ejectment,  to  tender  to  the  lessor,  or  his  attorney,  the 
rent  due,  with  costs,  and  all  further  proceedings  are  then  to  cease ; 
the  premises  are  to  be  forthwith  redelivered  to  the  lessee,  who  will 
hold  the  same  without  any  new  lease,  and  according  to  the  terms  of 
the  original  demise.  But  if  no  such  tender  is  made  within  the  six 
months,  the  lessee,  and  all  persons  deriving  title  under  him,  will  be 
barred  from  all  relief  in  law  or  equity,  and  the  premises  will  be 
thenceforth  discharged  from  the  lease. ^  It  would  seem,  however, 
that  the  actual  tender  or  payment  of  money  may,  in  some  cases,  be 
dispensed  vfith ;  for,  in  a  case  where  there  had  been  various  dealings 
between  a  landlord  and  his  tenant,  so  as  to  produce  an  account  too 
complicated  to  be  taken  at  law,  and  the  landlord  brought  an  ejectment 
for  the  non-payment  of  rent,  and  the  tenant  filed  a  bill  for  an  account 
upon  those  dealings,  and  to  have  the  balance  applied  to  the  liquida- 
tion of  the  rent  due.  Lord  Redesdale  held  that,  upon  such  a  bill, 
there  was  no  necessity  for  the  tenant  to  bring  the  rent  into  court."* 
But  if  the  question,  whether  rent  be  due  or  not,  is  not  too  complex  to 
be  tried  at  law,  and  there  is  no  occasion  for  a  bill  of  account,  the 
tenant  will  not  be  restored  to  possession  without  paying  the  money 
into  court.^ 


1  Phillips  V.  Doelittle,  8  Mod.  R.  345 ;  1  Wils.  R.  75  ;  Black.  R.  746  ;  10  Ves.  6,  7 ; 
12  Ibid.  475;  16  Ibid.  405;  Lovat  v.  Lord  Rarelagh,  3  Ves.  &  B.  24. 

2  Jackson  o.  Biownson,  7  Johns.  H.  235  ;  Nelson  v.  Carrington,  4  Munf.  B.  332  ; 
Bracebridge  v.  Buckley,  2  Price,  E.  200;  Baxter  v.  Lansing,  supra. 

8  2  R.  S.  505,  §  33. 

4  O'Connor  ;;.  Spaight,  1  Sch.  &  Lef.  305;  2  Ibid.  403. 

s  O'Mahoney  v.  Dickson,  2  Sch.  &  Lef.  400. 
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§  496.  The  doctrine  of  compensation  ■will  not  apply  In  any  case 
wtere  the  landlord's  damages  are  not  a  mere  matter  of  computation ; 
and,  therefore,  if  it  is  stipulated  in  a  lease  that  the  lessor  shall  reenter, 
m  case  the  lessee  makes  an  assignment  without  permission  of  the 
landlord,  the  breach  of  such  agreement  is  a  cause  of  forfeiture,  against- 
■vyhich  the  court  wUl  not  grant  rehef.i  Or  if  a  tenant,  being  under  a 
covenant  to  keep  the  premises  insured,  neglects  to  do  so,  and,  by  the 
terms  of  the  lease,  such  neglect  or  refusal  is  to  operate  as  a  forfeiture, 
a  court  of  equity  wiU  not  interfere  ;  for,  as  it  is  impossible  to  estimate 
in  damages  the  amount  of  risk  run,  by  not  insuring,  the  effect  of  giv- 
ing relief  in  such  a  case  would  be,  that  a  tenant  might  break  this 
covenant  with  impunity,  and  every  landlord  must  take  his  tenant  for 
insurer,  for  want  of  power  to  enforce  his  covenant.^  The  same  prin- 
ciples apply  to  cases  where  the  tenant  neglects  to  repair ;  ^  or  has 
made  a  way  through  the  premises,  contrary  to  his  express  covenant ;  * 
exercises  a  forbidden  trade  ;  ^  or  cultivates  the  land  in  a  manner  pro- 
hibited by  the  lease. ^  But  courts  of  equity  are  only  closed  against 
the  tenant,  where  the  forfeiture  is  incurred  by  his  wilful  and  culpable 
neglect  to  fulfil  the  terms  of  his  covenant ;  and  not  in  cases  where  the 
omission  has  been  occasioned  by  inevitable  accident.  And  the  gen- 
eral rule  to  be  applied  to  all  such  cases,  seems  to  be,  that  courts  of 
equity  will  relieve  where  the  omission,  and  consequent  forfeiture,  are 
the  result  of  mistake  or  accident,  and  the  injury  and  inconvenience 
arising  from  it  capable  of  compensation ; ''  but  where  the  transgression  ' 
is  wilful,  or  the  compensation  impracticable,  they  invariably  refuse  to 
interfere.^ 


1  Lovat  V.  Lord  Eanelagh,  3  Ves.  &  B.  29-31;  Sanders  v.  Pope,  12  Ves.  291;  2  Ch. 
Cas.  127. 

2  Eolfe  V.  Harris,  2  Price,  E.  206,  n,  ;  Eeynolds  v.  Pitt,  Ibid.  212,  n.;  Wliite  v. 
Warner,  2  Meriv.  459  ;  19  Ves.  E.  134;  4  Sim.  96  ;  5  Ibid.  65.  Bat  if  the  premises 
are  uninsured  for  a  short  time,  the  lessor  will  not  be  allowed  to  enforce  a  foifeiture,  for 
a  breach  of  this  covenant,  if  by  his  own  conduct  he  had  induced  the  lessee  to  belieye 
that  the  premises  had  been  insured  by  himself.  Pittman  u.  Sutton,  9  C.  &  P.  706. 
The  strictness  of  this  doctrine  is  also  relaxed  in  cases  where  a  delay  to  insure  is  prop- 
erly explained,  or  shown  to  be  reasonable.     Darlington  v.  Ulph,  13  Q.  B.  204. 

8  Hill  V.  Barclay,  16  Ves.  E.  402  ;   18  Ibid.  56 ;  1  Dal.  E.  210. 
*  Descarletfu.  Dennett,  9  Mod.  E.  22. 

6  Macharw.  Hospital,  1  Ves.  &  B.  188;  Wafer  v.  Mocatto,  9  Mod.  112. 
.    '  Lovat  V.  Lord  Eanelagh,  supra. 
T  Baxter  v.  Lansing,  supra. 
8  Davis  i'.  Moreton,  2  Ch.  Cas.  127  ;  Eolfe  v.  Harris,  supra;  2  Ventr.  352. 
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§497.  The  ordinary  waiver  of  a  forfeiture  occurs  by  an  accept- 
ance of,  or  distraining  for  rent,  whicli  became  due  after  a  breach  com- 
mitted by  the  tenant.^  But,  to  make  this  a  waiver,  it  is  necessary 
that  the  landlord,  at  the  time  of  accepting  the  rent,  have  knowledge 
of  the  fact  that  the  condition  has  been  broken.^  If,  with  this  knowl- 
edge, he  receives  rent  from  the  tenant,  which  has  accrued  subsequent 
to  a  breach  of  the  condition,  he  again  consents  to  and  estabhshes  the 
tenancy,  which  it  was  competent  for  him  to  have  avoided  ;  and  there- 
by precludes  himself  from  taking  advantage  of  the  tenant's  miscon- 
duct.3  Thus  if  the  condition  be,  that  the  tenant  shall  not  assign 
without  the  written  permission  of  his  landlord,  and,  notwithstanding 
this,  he  makes  an  assignment,  if  the  landlord  subsequently  accepts 
rent  from  the  assignee,  it  is  a  waiver  of  the  forfeiture,  and  makes  the 
lease  vahd  in  the  hands  of  the'  assignee.*  So,  also,  a  forfeiture  for 
not  repairing  may  be  waived,  by  the  receipt  of  rent  becoming  due 
after  a  right  of  reentry  accrued ;  ^  but  not  by  receiving  rent  which 
accrued  before  the  expiration  of  a  notice  to  repair  ;  nor  is  it  waived, 
but  merely  suspended,  by  allowing  a  tenant  further  time  to  repair.*^ 
Neither  will  the  receipt  of  rent,  after  a  landlord  has  actually 
commenced  his  action  of  ejectment  for  the  forfeiture,  amount  to  a 
waiver.'^ 

§  498.  Othei?  acts  of  the  lessor,  besides  an  acceptance  of  rent, 
'have  been  held  to  waive  a  forfeiture,  when  they  show  an  intention  on 


1  Newman  v.  Eutter,  8  Watts,  R.  55 ;  Silver  v.  Kenvick,  2  N.  Hamp.  R.  1 60  ;  Jack- 
son V.  Sheldon,  5  Cow.  R.  448;  Doe  v.  Rees,  4  Ring.  N.  S.  384;  1  Stark.  R.  411 ; 
Cowp.  247.  The  acceptance  of  rent,  of  course,  only  affirms  the  tenancy,  during  that 
period  in  respect  to  which  the  rent  was  paid ;  and  therefore,  the  landlord  may  receive 
any  rent  which  became  due  before  the  alleged  forfeiture,  or  indeed  up  to  the  day  of 
such  forfeiture,  or  may  bring  an  action  to  recover  it,  without  waiving  the  forfeiture. 
It  is  only  by  receiving  or  claiming  rent  due  since  the  forfeiture,  that  it  is  waived.  See 
Pennant's  Case,  3  Rep.  64,  b. ;  Jackson  j).  Alien,  3  Cow.  R.  220 ;  Hunter  v.  Oster- 
hont,  11  Barb.  R.  33. 

2  Jackson  v.  Schutz,  18  Johns.  E.  174;  7  Ibid.  227;  Jones  i^.  Roberts,  3  Hen.  & 
Munf.  436  ;  Cowp.  803;  Kaeler  v.  Davis,  5  Duer,  R.  507. 

3  Marsh  v.  Curteys,  Cro.  Eliz.  528,  553,  572  ;  Walker  v.  Davids,  Cowp.  804 ;  Boggs 
V.  Black,  1  Binn.  R.  333 ;  Clarke  v.  Cummings,  5  Barb.  340. 

*  Whitchcot  V.  Fox,  Cro.  Jac.  398;  Roe  v.  Harrison,  2  Term  R.  425. 
!>  Pryett  v.  Jeffreys,  1  Esp.  R.  393. 

"  Doe  V.  Brindley,  4  B.  &  A.  84 ;  Doe  v.  Birch,  1  Mees.  &  Wels.  408 ;  4  B.  &  C. 
606. 
'  Doe  V.  Meux,  1  Car.  &  P.  346. 
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his  part  that  the  lease  should  continue.'^  Thus  a  notice  to  quit  at  the 
end  of  a  half  year,  given  after  the  happening  of  a  breach,  has  been 
held  to  produce  such  a  result.^  And  although  a  landlord  will  not 
lose  his  right  to  reenter  by  merely  lying  by,  however  long  the 
period,  and  witnessing  the  act  of  forfeiture,  yet  if,  with  a  full  knowl- 
edge thereof,  he  permits  the  tenant  to  expend  money  in  improvements 
after  a  forfeiture  has  been  incurred,  it  is  a  circumstance  from  which 
the  jury  may  presume  a  waiver,  as  well  as  ground  for  an  application 
to  a  court  of  equity  for  relief.^  Whether  a  demand  of  rent,  without 
its  being  paid  by  the  tenant,  is  a  waiver,  may  be  questionable  ;  but, 
if  such  be  the  case,  an  agent  maldng  the  demand  must  have  a  gen- 
eral authority  to  act  as  agent,  or  it  must  be  proved  that  the  landlord 
had  notice  of  the  forfeiture.*  The  landlord's  knowledge  of  unauthor- 
ized acts,  without  interference,  will  hot  preclude  him  on  the  ground 
of  acquiescence. 5  And  where  a  lessee  covenanted  to  erect  certain 
houses  within  twelve  months,  and  the  steward  of  the  lessor,  after  there 
was  a  clear  ground  of  forfeiture,  allowed  the  lessee  to  complete  the 
buildings,  the  right  of  reentry  was  held  not  to  have  been  waived.^ 

§  499.  But,  to  operate  as  a  waiver,  the  landlord  must  accept  rent 
which  has  accrued  since  the  forfeiture  happened ;  ^  for  if  the  condi- 
tion be,  that  the  landlord  may  reenter  for  non-payment  of  the  rent, 
or  in  case  the  rent  be  in  arrear  for  a  certain  space  of  time,  he  may, 
at  any  time  after  the  day  of  payment,  receive  that  rent,  or  bring  a 
suit  at  law  for  it,  and  yet  insist  upon  the  forfeiture.*'  If,  however, 
the  landlord,  after  a  forfeiture  has  been  incurred,  proceeds  to  make 
a  distress  for  rent  previously  due,  he  thereby  affirms  the  possession 


1  Doe  V.  Meux,  4  B.  &  C.  606 ;  Doe  v.  Birch,  1  Mees.  &  Wels.  408. 

2  Doe  dem.  Scott  v.  Miller,  2  C.  &  P.  348. 

"  Doe  dem.  Sheppard  v.  Allen,  3  Taunt.  78. 

"  Doe  dem.  Nash  v.  Birch,  1  Mees.  &  Wels.  402.  A  right  of  entry  on  the  part  of 
the  landlord  for  a  forfeiture,  may  be  suspended  without  being  waived.  And  the  doc- 
trine that  the  acceptance  of  rent  after  a  forfeiture  is  a  waiver  thereof,  is  a  question 
of  intent ;  it  being  only  inferred  from  the  payment  and  acceptance  of  rent,  that  both 
parties  recognize  the  lease  as  still  subsisting,  but  the  contrary  may  be  shown  by  express 
proof.     Maurice  v.  Miller,  26  Barb.  E.  41. 

6  Doe  dem.  Sheppard  v.  Allen,  3  Taunt.  78. 

6  Doe  dem.  Lord  Kensington  v.  Brindley,  12  Moore,  37. 

'  Stuyvesant  v.  Davis,  9  Paige,  R.  427 ;  Jackson  v.  Allen,  3  Cow.  E.  120;  Bleecker 
V.  Smith,  12  Wend.  R.  533. 

8  Hartshorne  v.  Watson,  4  Bingh.  N.  C.  178 ;  Arnsby  v.  Woodward,  6  B.  &  C.  519; 
Co.  Lit.  211,  b;  Jackson  v.  Sheldon,  supra. 
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of  the  tenant,  and  waives  his  right  of  reentering ;  because  he  cannot 
distrain  for  rent  unless  the  relation  of  landlord  and  tenant,  and  con- 
sequently the  lease,  exists.^  And  if  he  brings  an  ejectment  for  the 
forfeiture,  he  can  only  recover  rent  due  after  the  time  of  the  demise 
laid  in  his  declaration,  in  the  action  for  mesne  profits  ;  for,  by  bring- 
ing an  ejectment  for  the  forfeiture,  he  has  chosen  to  treat  the  lessee 
and  his  sub-tenants  as  trespassers  from  that  time,  and  the  claim  to 
accruing  rents  is  wholly  inconsistent  with  his  proceeding  at  law  to 
enforce  a  forfeiture.^ 

§  500.  Where,  however,  there  is  a  continuing  cause  of  forfeiture, 
the  landlord  will  not  be  jDrecluded  from  taking  advantage  of  it,  by 
receiving  rent  which  accrued  after  the  breach  was  originally  commit- 
ted. Thus,  where  the  forfeiture  was  incurred  by  using  two  rooms  in 
a  house,  in  a  manner  prohibited  by  the  lease,  such  user  was  held  to 
be  a  continuing  breach,  and  that  the  landlord  might  recover  after 
receiving  rent,  provided  the  user  continued  after  such  receipt.^  Be- 
sides this,  the  act  by  which  the  forfeiture  was  waived  must  amount 
to  an  affirmance  of  the  tenancy,  or  a  recognition  of  its  continuance ; 
it  is  not  enough  that  the  landlord  loiows  of  the  breach  of  the  condi- 
tion simply,  without  availing  himself  of  the  right  to  reenter.  And, 
therefore,  in  a  case  where  the  tenant  had  forfeited  his  lease,  by 
carrying  on  a  trade  upon  the  premises,  contrary  to  the  agreement, 
and  the  landlord  had  stood  by  for  six  years,  and  witnessed  the  act 
without  moving  in  the  matter ;  the  court  held  that  he  had  not  waived 
the  forfeiture  by  the  long  lapse  of  time  that  had  occurred,  because 
there  was  a  continuing  cause  of  forfeiture,  and  a  fresh  breach  of  the 
condition  upon  which  the  tenant  held  the  lease,  every  day  during  the 


1  Zouch  V.  Willingdale,  1  H.  Black.  311 ;  Jtickson  v.  Allen,  3  Cow.  R.  220. 

^  Stuyvesant  v,  Davis,  9  Paige,  427. 

^  Doe  dem.  Ambler  v.  Woodbridge,  9  B.  &  C.  376.  Where  a  tenant,  who  is  bound 
to  keep  the  premises  insured  at  all  times  during  the  demise,  leaves  them  uninsured  for 
a  time,  the  receipt  of  rent  is  only  a  waiver  of  that  portion  of  the  breach  which  has 
occurred  at  the  time  the  rent  is  received.  See  Doe  dem.  Ambler  v.  Woodbrido-e, 
9  B.  &  C.  376;  Doe  dem.  Muston  v.  Gladwin,  6  Q.  B.  953.  In  Doe  dem.  Baker  v. 
Jones,  5  Exch.  R.  498,  the  lessee  was  bound,  under  a  penalty  of  forfeiture,  to  repair 
the  demised  premises,  and  to  keep  them  repaired  during  the  term ;  he  allowed  the 
premises  to  be  out  of  repair,  and  afterwards  the  landlord  received  rent.  The  tenant 
then  proceeded  to  pull  down  a  portion  of  the  buildings  and  to  make  excavations  with 
the  intention  of  repairing.  It  was  held  that  the  lease  was  forfeited,  and  that  the  reason- 
able time  for  repairing  did  not  commence  afresh  after  the  receipt  of  the  rent. 
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term  that  the  forbidden  trade  was  carried  on  upon  the  premises,  and 
there  had  been  no  subsequent  recognition  of  the  tenancy.^  Upon 
the  same  principle,  the  Supreme  Court  of  New  York  have  held, 
where  there  was  a  covenant  on  the  part  of  the  lessee  that  he  would 
plant  a  certain  number  of  apple-trees  upon  the  farm,  and  would  re- 
place those  that  should  decay  or  get  destroyed,  so  as  always  to  keep 
up  the  given  number  during  the  term,  that  it  was  a  continuing  cove- 
nant ;  and,  if  the  landlord  should  collect  rent  after  he  knew  there 
was  a  breach  of  such  a  covenant,  it  would  not  waive  the  forfeiture  or 
prevent  the  landlord  from  reentering,  if,  subsequent  to  the  payment 
of  such  rent  there  should  still  be  a  failure,  on  the  part  of  the  tenant, 
to  perform  his  engagement.^ 

§  501.  But  the  waiver  of  one  cause  of  forfeiture  will  not  prevent 
its  being  again  incurred  upon  a  second  breach.  Thus,  %n  a  breach 
of  the  covenant  against  underletting,  where  the  lessor  accepts  rent 
subsequently  accruing,  so  as  to  waive  the  forfeiture,  yet  if  the  lessee, 
after  the  expiration  of  that  lease,  makes  another  under-lease,  the  lessor 
may  reenter.^  It  is  otherwise,  however,  on  a  covenant  not  to  assign; 
for  there,  if  the  lessor,  by  accepting  rent,  should  waive  the  forfeiture 
incurred  by  the  lessee's  assignment,  there  would  be  an  end  of  the 
condition  altogether,  and  the  effect  would  be  the  same  as  if  the  lessor 
had  granted  .a  license.* 


SECTION  IV. 

BY   MERGER. 

§  602.  Another  means  of  dissolving  the  relation  of  landlord  and 
tenant  is,  by  an  operation  of  law,  denominated  a  merger;  which  hap- 
pens whenever  two  or  more  distinct  estates  in  the  same  lands,  are 
made  to  meet  in  the  same  person,  without  any  intermediate  estate. 
As  when  a  tenant  for  life,  or  for  a  term  of  years,  purchases  the  fee, 


1  Doe  dem.  Henniker  v.  Watt,  1  Man.  &  R.  694 ;  3  Taunt.  78. 

2  Jackson  v.  Allen,  supra;  Bleecker  v.  Smith,  13  Wend.  E.  53. 
8  Doe  dem.  Boscawen  v.  Bliss,  4  Taunt.  735. 

*  Lloyd  V.  Crispe,  5  Taunt.  249,  , 

30* 
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or  the  fee  descends  to  Mm  as  heir  at  law  ;  ^  in  either  case,  the  lease 
is  merged  in  the  inheritance,  since  there  would  be  a  manifest  incon- 
sistency in  allowing  a  person  to  have  two  distinct  estates,  immediately 
expectant  on  each  other,  while  one  of  them  includes  the  time  of  both, 
thus  uniting  the  two  different  characters  of  landlord  and  tenant  in  the 
same  person. 

§  503.  To  merge  the  two  estates,  they  must  come  to  the  same 
person  in  one  and  the  same  right ;  and  the  particular  estate,  and  that 
in  reyersion,  must  be  of  the  same  quality,  that  is,  either  both  legal, 
or  both  equitable.  And  no -person  can  have  a  term  of  years  in  his 
own  right,  and  a  freehold  in  another  right ;  but  his  own  term  must 
merge  in  the  freehold,  although  he  may  have  a  freehold  in  his  own 
right,  and  a  term  of  years  in  right  of  another.  As  if  he  who  has  the 
reversion  in  fee  marries  the  tenant  for  years  ;  ^  or  the  tenant  makes 
the  landlord  his  executor ;  ^  the  term  of  years  is  in  neither  case 
merged,  because,  by  either  operation,  he  would  have  the  inheritance 
in  his  own  right,  while  he  would  take  the  term  of  years  in  right  of 
his  wife,  or  in  his  character  of  executor.  But  if  the  case  is  reversed, 
and  the  tenant  marry  the  lessor,  or  purchase  the  inheritance  when 
he  holds  the  term  as  executor,  in  either  event  the  term  of  years 
is  swallowed  up  in  the  inheritance,  or,  in  the  language  of  the  law, 
merged.* 

§  504.  The  more  remote  estate  must  be  the  next  vested  estate  in 
remainder  or  reversion,  without  any  intervening  estate  either  vested 


1  Jackson  v.  Koberts,  1  Wend.  R.  478  ;  Jackson  v.  Hull,  10  Johns.  E.  482 ;  2  Black. 
Com.  177.  Unless  there  be  two  estates  in  the  same  person  in  the  same  land,  there  is 
no  estate  in  that  person  to  occasion  a  merger.  A  mere  right  or  title  will  not  sufBce. 
An  estate  signifies  such  interest  as  the  tenant  hath  therein ;  and  a  tenant  is  one  who 
holds  or  possesses  lands  or  tenements  by  any  kind  of  title,  either  in  fee,  for  life,  for 
years,  or  at  will.  See  the  learned  opinion  of  Mr.  Justice  Marvin,  in  Clift  v.  White, 
2  Kern.  R.  526. 

2  Co.  Lit.  288,  b ;  Jones  v.  Morey,  2  Cow.  E.  246. 

"  Bac.  Abr.  Leases,  K.  Where  the  greater  and  less  estate  meet  and  coincide  in  the 
same  person,  it  is  admitted  that  at  law,  the  lesser  estate  is  annihilated.  But  this  rule 
is  not  inflexible  in  equity,  for  there  it  depends  on  the  intention  of  the  parties,  and  a 
variety  of  other  circumstances,  whether  a  merger  shall  take  place  or  not.  Per  Willard, 
J.,  in  Reed  v.  Latson,  15  Barb.  R.  7. 

*  Lee's  Case,  3  Leon.  110;  Co.  Lit.  388,  b.  The  writer  acknowledges  his  obligation 
to  Mr.  Preston's  practical  treatise  on  Conveyancing,  for  a  large  portion  of  this  brief 
outline  of  some  of  the  distinctive  features  of  the  law  of  merger. 
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or  contingent.  A  mere  right  or  title  will  not  suffice ;  and  an  interesse 
termini  not  being  a  vested  interest,  but  restiiig  merely  in  contract,  is 
no  such  intervening  interest  as  will  prevent  the  apphcation  of  the 
law  of  merger.  Therefore  where  A.  made  a  lease  to  B.  for  ten 
years,  to  begin  presently,  and  afterwards  granted  a  second  lease  to  C. 
of  the  same  land,  to  commence  at  a  future  day,  and,  in  the  mean 
time,  B.  purchased  the  fee,  by  which  his  tenancy  was  merged ;  it 
was  held  that  the  second  lessee  might  at  once  enter  and  enjoy  his 
term.  The  first  term  here  merged,  notwithstanding  the  interesse 
termini ;  and  this  latter  interest  only  conferred  a  right  of  possession 
upon  the  second  lessee,  earher  than  it  could  otherwise  have  done 
without  the  merger.^  It  must  be  observed,  however,  that  the  strict 
legal  doctrines  of  merger,  are  not  favored  in  equity  ;  where  it  is  not 
allowed  to  take  place  but  for  good  reasons.  And  if  there  be  any 
beneficial  interest  to  protect,  such  as  those  of  creditors,  legatees, 
husbands  or  wives,  or  any  right  or  intention  to  the  contrary,  the 
union  of  the  legal  and  equitable  interests  in  one  person  wiU  not  effect 
a  merger.  The  same  rule  appUes  where  the  party  in  whom  the  two 
estates  unite,  is  under  some  personal  disabihty,  such  as  infancy  or 
insanity,  to  make  an  election.^ 

§  505.  Mr.  Preston,  in  his  treatise  on  the  law  of  merger,  notes  a 
distinction  as  to  the  rule,  that  there  will  be  no  merger  if  the  two 
estates  are  held  in  different  rights,  or  the  freehold  is  held  by  the 
owner  of  the  fee  in  his  own  right,  and  the  term  in  autre  droit ;  which 
is,  that  the  accession  of  one  estate  to  another,  merely  by  the  act  of 
law,  as  by  marriage,  descent,  executorship,  or  intestacy,  will  not 
occasion  a  merger,  when  the  two  estates  are  held  in  different  rights  ; 
while  a  descent  of  the  inheritance  wiU  merge  a  term  which  a  person 
has  in  his  own  right,  though  he  be  trustee  of  that  term.^  And 
although  there  will  be  no  merger  where  either  of  the  two  estates, 
which  are  held  in  different  rights,  is  an  accession  to  the  other  by  act 
of  law,  yet  the  lesser  estate  will  merge,  as  often  as  one  of  them  is  an 
accession  to  the  other  by  the  act  of  the  party,  as  by  purchase,  or  the 


1  Dyer,  112;  Symonds  v.  Cudmore,  4  Mad.  1;  Whitchurch  v., Same,  2  P.  Wms. 
236. 

2  Gardner  v.  Astor,  3  Johns.  Ch.  53  ;  Stow  v.  Ellis,  6  lb.  398 ;  Gibson  v.  Crehore, 
3  Pick.  475;  Mechanics,  &c.  v.  Edwards,  1  Barb.  R.  271. 

s  3  Prest.  on  Con.  309  ;  Lee's  Case,  3  Leon.  110;  Plow.  418. 
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like.^  This  exception  is  allowed,  on  the  principle,  that  as  a  merger 
is  the  sinldng  of  one  estate  in  another  by  the  conclusion  of  law,  the 
law  will  not  allow  it  to  take  place,  to  the  prejudice  of  creditors,  lega- 
tees, infants,  husbands,  or  wives.^ 

§  506.  The  estate  in  reversion  or  remainder  must  also  be  as  large, 
or  larger,  than  the  preceding  estate.  An  estate  for  years  may  merge 
in  an  estate  for  life,  or  any  other  freehold,  even  if  the  term  be  for  a 
thousand  years,  and  although,  according  to  all  calculation  from  the 
utmost  length  of  human  hfe,  it  would  certainly  continue  beyond  the 
duration  of  any  person's  life  ;  for,  in  legal  consideration,  an  estate  of 
freehold  is  of  greater  extent,  and  of  higher  estimation,  than  any 
chattel  interest.  This  rather  curious  doctrine  of  the  law  may,  per- 
haps, be  deduced  from  the  dependent  state  of  those  who  were  for- 
merly the  tenants  of  these  chattel  interests ;  and,  from  the  power 
which,  prior  to  the  statute  of  21  Hen.  VIII.  c.  15,  the  freeholder 
possessed,  of  defeating  such  interests,  by  suffering  his  own  title  to  be 
impeached  in  a  feigned  action.  An  estate  for  years  may  also  merge 
in  an  estate  in  fee ;  and  an  estate  pour  autre  vie  in  an  estate  for 
one's  own  life.  So  an  estate  for  years  may  merge  in  another  estate 
or  term  of  years,  in  remainder  or  reversion.^ 


SECTION   V. 

BY     SUKRENDER. 

§  507.  A  surrender  is  the  yielding  up  of  an  estate  for  life  or 
years,  to  him  that  has  the  immediate  reversion  or  remainder,  wherein 
the  particular  estate  may  become  extinct  by  mutual  agreement 
between  them.*  It  is  either  in  express  words,  by  which  the  lessee 
manifests  his  intention  of  yielding  up  his  interest  in  the  premises  to 
the  lessor ;  or  hy  operation  of  law,  when  the  parties,  without  any 
express  surrender,  do  some  act  which  implies  that  they  have  both 
agreed  to  consider  the  surrender  as  made."    It  differs  from  a  release, 

1  3  Prest.  on  Con.  310. 

2  Ibid.  294,  373;  2  Eden,  E.  162. 

8  3  Prest.  on  Con.  176 ;  4  Kent,  Com.  98. 

*  Co.  Lit.  337,  b;  Schieflfelin  v.  Carpenter,  15  Wend.  405. 

'  Ld.  Kay.  R.  402 ;  Livingston  v.  Potts,  1 6  Johns.  R.  28.   After  a  lessee  had  underlet 
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in  that  the  latter  operates  bj  the  greater  estate  descending  upon  the 
less  ;  -while  a  surrender  is  the  falhng  of  a  less  estate  into  a  greater. 
The  term  surrender  hy  operation  of  law,  is  properly  applied  to  cases 
where  the  owner  of  a  particular  estate  has  been  a  party  to  some  act, 
the  validity  of  which,  he  is  by  law,  afterwards  estopped  from  dis- 
puting, and  which  would  not  be  valid,  if  his  particular  estate  con- 
tinued to  exist.  Thus  where  a  lessee  for  years  accepts  a  new  lease 
from  his  lessor,  he  is  estopped  from  saying  that  his  lessor  had  no 
power  to  make  the  new  lease  ;  and,  as  the  lessor  could  not  grant  the 
new  lease  until  the  prior  one  had  been  surrendered,  the  acceptance 
of  such  new  lease  is,  of  itself,  a  surrender  of  the  former  one.  Such 
surrender  is  the  act  of  the  law,  and  takes  place  independently  of,  and 
even  in  spite  of,  the  intention  of  the  parties.  All  such  acts,  however^ 
as  bind  parties  to  a  surrender,  operate  by  way  of  estoppel,  and  must 
be  acts  of  notoriety,  not  less  formal'  and  solemn  than  the  execution 
of  a  deed,  as  for  iastance,  livery,  entry,  acceptance  of  an  estate,  and 
the  hke.i 

§  508.  The  person,  to  whom  the  surrender  is  made,  must  as  we 
have  said,  have  an  estate  immediately  ia  reversion  or  remainder ;  but 
it  is  immaterial  whether  he  has  it  in  fee,  in  tail,  or  for  life.  For  this 
reason,  an  under-lessee  cannot  surrender  to  the  original  lessor ;  ^  but 
a  lessee  for  years  may  surrender  to  him  who  has  the  reversion  only 
for  years,  though  the  lessee  be  for  several  years,  and  the  reversioner 
has  it  only  for  one  year,  or  a  less  term.^  And  if  a  lessee  demises 
part  of  his  estate  to  the  lessor,  he  may  surrender  the  other  part ;  for 
the  reversion  of  that  part  remains  in  the  lessor.*    A  surrender  to  an 


the  premises  to  two  separate  tenants,  the  landlord  called  on  the  under-tenants  and 
demanded  the  rent  reserved,  forbade  them  to  pay  any  more  rent  to  the  original  lessee, 
and  said  he  had  taken  the  place  off  the  lessee's  hands ;  Judge  Sandford,  of  the  New- 
York  Superior  Court,  said  it  was  impossible,  on  the  facts  of  this  case,  to  resist  the 
conclusion  that,  there  was  a  surrender,  in  law,  of  the  term  granted  by  the  original  lease. 
Bailey  v.  Delaplaine,  1  Sand.  R.  5. 

1  Lyon  V.  Reed,  13  M.  &  W.  285  ;  7  Serg.  &.  Raw.  374.  Where  one,  not  a  party 
to  a  lease,  is  shown  to  be  in  possession  of  demised  premises  in  subordination  to  such 
lease,  the  law  presumes  that  he  is  an  assignee  of  the  lessee ;  but  this  presumption  is 
rebutted  by  proof  that,  during  the  possession  of  the  third  party,  the  lessor  received 
from  the  lessee  a  surrender  of  the  term.  Such  surrender,  if  produced  by  the  lessor,  is 
an  admission  that  the  lessee,  and  not  the  occupant,  was,  at  Its  date,  tenant  to  the 
lessor.     Durando  et  al.  u.  Wyman,  2  Sand.  R.  597. 

2  2  Prest.  on  Abst.  7. 

8  Hughes  V.  Robotham,  Cro.  Eliz.  302. 
4  2  Rol.  Abr.  494. 
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infant  is  good ;  for  his  assent  will  be  presumed  till  a  disagreement 
appears.*  There  can  be  no  surrender,  however,  except  by  a  party  in 
possession ;  and  it  can  only  be  made  to  the  person  having  a  higher 
estate,  in  which  the  estate  surrendered  may  merge.  Therefore,  a 
tenant  for  life  cannot  surrender  to  him  in  remainder  for  years  ;  nor 
to  a  tenant  for  years,  who  is  ousted  of  his  term  before  entry,  for  he 
has  but  a  bare  right.  Neither  can  one  joint  tenant  surrender  to 
another.^ 

§  509.  At  common  law,  an  express  surrender  of  things  lying  in 
grant  could  only  be  made  by  deed,  although  a  surrender  of  things  in 
possession  might  be  made  by  parol,  without  livery  of  seizin,  or  other 
formal  mode  of  conveyance,  as  it  was  but  a  restoration  of  the  par- 
ticular estate  to  him,  in  reversion  or  remainder.^  But  the  statute  of 
frauds  prohibits  a  term  of  years,  or  other  interest  in  lands,  to  be 
surrendered,  unless  by  deed,  or  note  in  writing,  or  by  operation  of 
law.  A  deed  is  not,  therefore,  necessary  to  effect  a  surrender,  since 
it  may  be  by  a  note  in  writing.  But  no  verbal  arrangement  or 
agreement  between  the  parties  can  effect  such  a  purpose,  nor  cancel 
a  lease  for  years.*  Therefore  a  mere  parol  agreement  between  a 
landlord  and  tenant,  to  determine  a  tenancy  in  the  middle  of  a 
quarter,  is  not  binding.^  And  although  a  tenant  may  agree  in 
writing  to  surrender  his  lease  for  a  particular  purpose,  which  purpose 
is  not  effected,  such  conditional  agreement  wiU  not  operate  as  a 
surrender.^  But  an  unconditional  agreement  between  the  landlord 
and  a  third  person  with  the  assent  of  the  tenant,  during  the  term,  to 
rent  the  premises  to  such  third  person,  followed  by  a  change  of 
possession  and  the  payment  of  rent  by  the  new  tenant,  amounts  to 
a  valid  surrender  of  the  old  lease,  and  an  acceptance  thereof  on  the 
part  of  the  landlord.''' 


1  2  Ventr.  208. 

2  2  Rol.  Abr.  494  ;  Shep.  Touch.  303  ;  2  Marsh.  R.  33. 
8  Co.  Lit.  338,  a;  1  Ventr.  242. 

'  Rowan  v.  Lyttle,  11  Wend.  E.  616;  Farmer  dem.  Earl  u.  Eyers,  Wils.  26; 
Matthews  v.  Sawell,  8  Taunt.  E.  270. 

s  2  Stark.  R.  379.  Although  such  license,  accompanied  by  some  act  of  the  landlord, 
indicating  his  acceptance  of  possession,  may,  together,  operate"as  a  surrender,  by 
operation  of  law.     Grimman  i>.  Leggc,  8  B.  &  C.  325. 

0  Coupland  v.  Maynard,  12  East,  R.  144 ;  3  B.  &  C.  478. 

7  Whitney  v.  Myers,  1  Duer,  R.  267. 


CH.  XI.]  SUERBNDER.  359 

§  510.  The  technical  and  proper  words  of  a  surrender  are,  sur- 
render and  yield  v]j  ;  but  any  form  of  words,  by  which  the  intention 
of  the  parties  is  sufficiently  manifested,  will  operate  as  a  surrender.'^ 
Thus  if  a  lessee  for  years  remise,  release,  discharge,  and  forever 
quitclaim  to  the  lessor,  all  his  right,  title,  and  interest  in  or  to  such 
lands,  it  will  amount  to  a  surrender.  Or  if  a  lessee  for  life  leases  to 
the  lessor  for  the  life  of  the  lessee,  this  is  equivalent  to  a  surrender.^ 
But  a  written  notice  given  by  the  tenant,  of  his  intention  to  quit,  at 
a  time  when  he  believed  his  tenancy  would  expu-e,  but  which  is 
afterwards  discovered  not  to  be  the  true  time,  will  not  operate  as  such.^ 
And  where  one  tenant  in  common  of  a  reversion  agreed  in  writmg 
with  another,  who  was  possessed  of  a  term  in  the  whole  of  the  land, 
to  give  him  a  certain  sum  on  a  given  day,  when  either  a  sale  or  a 
partition  of  the  estate  was  to  be  made,  as  a  compensation  for  quittmg 
possession,  and  the  other  agreed  to  give  up  possession  on  a  day 
subsequent  to  that  fixed  for  the  payment,  it  was  held  that  the  instru- 
ment did  not  operate  as  a  surrender  when  signed.*  Nor  wiU  an 
agreement  between  the  lessor  and  a  stranger  that  the  lessee  shall 
have  a  new  lease,  or  an  acceptance  by  a  lessee  of  a  new  lease  in 
trust  for  another,  in  either  case  amount  to  a  surrender.^ 

§  511.  The  erasure  or  cancellation  of  a  deed  will  not  divest  the 
estate ;  nor  wUl  the  tearing  off  the  names  of  the  parties,  or  of  the 
seals ;  ^  or  the  destruction  of  the  instrument  by  mutual  consent, 
operate  as  a  surrender ;  because  a  deed  is  not  the  essence  of  a 
contract,  but  only  the  evidence  of  it ;  and,  therefore,  the  destruction 
of  the  lease  or  contract  would  not  foUow  upon  the  destruction  of  the 
deed.''  This  is  a  necessary  consequence  of  the  statute  of  frauds, 
which  declares  that  no  leases,  estates,  or  interests,  either  of  freehold  or 
term  of  years,  shall  be  assigned,  granted,  or  surrendered,  unless  by 
deed,  or  note  in  writing,  signed  by  the  party  or  his  agent,  or  by  act 
or  operation  of  law.     The  statute,  from  the  time  of  29  Charles  II., 


1  Smith  V.  Mapleback,  1  Term  B.  441. 

2  Ld.  Ray.  402 ;  2  Rol.  Abr.  497. 

8  Doe  dem.  Mun-ell  v.  Milward,  3  Mees.  &  Wels.  328 ;  1  Home  &  Hurl.  79. 
'  "Weddall  v.  Capes,  1  Mees.  &  Wels.  50 ;  1  Gale,  432. 

5  Porris  ;;.  Allen,  Cro,  Eliz.  173  ;  Com.  Dig.  Surrender,  H.  L.  1. 

6  Doe  dem.  Courtail  v.  Thomas,  9  B.  &  C.  288 ;  4  M.  &  Ry.  218. 

'  Eaynor  v.  Wilson,  6  Hill  (N.  Y.),  E.  469;  Rowan  c.  Lyttle,  supra;  Whitton  v. 
Smith,  I'reeman,  85.' 
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intended  to  take  away  the  former  mode  of  transferring  interests  ia 
lands,  by  sigps,  symbols,  and  words  only ;  and,  therefore,  as  livery 
of  seizin  on  a  parol  feoffment  was  a  sign  of  passing  the  freehold, 
before  the  statute,  but  is  now  taken  away,  so  the  cancelling  of  a  lease, 
was  a  sign  of  a  surrender,  before  the  statute,  which  is  now  taken 
away,  unless  there  be  a  writing  under  the  hand  of  the  party .^  The 
fact  of  cancellation,  however,  may  be  strong  corroborating  evidence 
in  aid  of  other  proof,  such  as  the  granting  of  a  new  lease  to  other 
parties,  that  a  surrender  in  law  has  taken  place.^ 

§  512.  A  surrender  by  act  and  operation  of  law  is  a  case  excepted 
out  of  the  statute  ;  for  the  acceptance,  by  the  tenant,  of  a  new  lease  of 
the  same  premises,  during  the  period  of  the  first  lease,  will  be  deemed 
to  be  a  virtual  surrender  of  the  former  lease.  It  admits  the  capacity 
of  the  lessor  to  make  such  a  lease,  which  he  would  not  have  without  a 
surrender  of  the  first  lease,  and  the  presumption  of  law  is,  that  such 
lease  has  been  surrendered ;  for  no  man  would  take  from  another  a 
lease  of  a  farm  or  house,  of  which  he  has  already  the  legal  control, 
and  agree  to  pay  him  rent  for  it.^  This  presumption  is  raised  by 
the  circumstances  of  the  case,  and  by  the  acts  of  the  parties  ;  showing 
that  the  acceptance  of  the  second  lease,  even  for  a  shorter  term  than 
the  first,  implies  a  surrender  of  the  first.  But  as  this  presumption 
of  a  surrender  arises  from  the  acts  of  the  parties,  which  are  supposed 
to  indicate  an  intention  to  that  effect,  it  must  follow,  that  where  no 
such  intention  can  be  pres  med  without  doing  violence  to  common 
sense,  the  presumption  cannot  be  supported.  The  cases  have  settled, 
that  simply  receiving  a  second  lease  raises  this  presumption ;  but  if 
the  acts  of  the  parties,  taken  all  together,  are  such  as  to  rebut  the 
idea  of  a  sm-render,  then  none  ought  to  be  presumed.*  An  accept- 
ance of  a  surrender  will  not  be  presumed  from  mere  lapse  of  time  ; 
nor  from  the  circumstance  that  rent  has  been  paid  by  a  third  person, 
and  not  by  the  original  tenant.^    And  the  second  lease,  which  is  thus 


1  Eoe  V.  Archbp.  of  York,  6  East,  86. 

'  AValker  a.  Richardson,  2  M.  &.  W.  882 ;  2  Y.  &  J.  536 ;  Holbrook  u.  Tirrell, 
9  Pick.  R.  105. 

3  Coleman  u.  Maberlj,  3  Monroe  (Ky.),  R.  220;  Jackson  v.  Gardner,  8  Johns.  E. 
394;  6  East,  86,  90,  101. 

*  Van  Rensselaer's  Heirs  v.  Penniman,  6  Wend.  E.  579 ;  Cro.  Eliz.  605 ;  12  Johns. 
R.  357;  16  Ibid.  28. 

6  Doe  V.  Cook,  16  Bingh.  174 ;  Copeland  v.  Watts,  1  Stark.  96.    It  is  necessary  in 
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to  work  a  surrender  of  the  first,  must  be  good  and  valid  in  law  to  vest 
in  the  lessee,  the  term  it  professes  to  convey  ;  and  must  bind  him  to 
a  performance  of  its  conditions  on  his  part ;  for,  if  such  lease  be  void, 
its  acceptance  by  the  lessee  is  no  surrender.^  If,  therefore,  a  lease 
be  made  to  a  minor,  it  is  no  surrender  of  a  former  lease,  unless  he 
assents  to  it  when  at  full  age.^  Nor  will  it  amount  to  a  surrender  if 
the  new  lease  be  made  to  one  Avho  is  non  compos  mentis,  for  he 
cannot  assume  an  obligation  to  pay  rent.^  And  the  acceptance  of  a 
new  lease  by  the  same  tenant  at  an  increased  rent,  will  not  be 
deemed  a  surrender  where  the  lessee  at  the  same  time  protests 
against  the  right  of  the  lessor  to  exact  an  increased  rent,  claiming  a 
renewal  of  the  lease,  at  the  original  rent> 

§  513.  A  lease  to  commence  in  futuro  will  operate  as  an  imme- 
diate surrender  of  the  first  lease,  but  there  cannot  be  a  surrender  to 
operate  in  futuro.^  And  though  a  new  lease  is  granted  conditionally, 
i t  m ^ .  jp-t, ppe,i-j||i-,i> .. a.ti. a.-H,i]3ii:ftiadftK -i n  -law;  as  where  a  nian  made  a 
lease  for  forty  years,  and  the  lessee  afterwards'  took  a  lease  for  twenty 
years,  upon  condition  that,  if  he  did  a  particular  act,  the  second  lease 
sho^||I^^.V9i.dy>a'nd' the  lessee  afterwards  broke  the  condition,  so  that 
tiia -second   lease   became  void,  the   first   lease  was,  nevertheless, 


every  case,  in  order  that  the  new  agreement  may  be  effectual  to  work  a  surrender  by 
operation  of  law,  that  it  be  valid  and  sufficient  to  vest  in  the  new  tenant  or  lessee,  the 
estate  or  term  contemplated  by  the  parties,  and  hind  him  to  pay  the  stipulated  rent. 
Whitney  v.  Myers,  1  Duer,  R.  266. 

1  Davison  ;;.  Stanley,  4  Burr.  2210;  15  Wend.  R.  404;  Smith  v.  Mver,  2  Barb. 
R.  180.  A  lessor  who  has  consented  to  a  change  of  tenancy  and  permitted  a  change 
of  occupation  and  received  rent  from  the  new  tenant,  cannot  afterwards  charge  the 
original  tenant  with  rent  accruing  during  the  occupation  of  the  new  tenant.  Per 
Han-is,  J. 

^  Ibid. ;  Lloyd  v.  Gregory,  Sir  Wm.  Jones,  405. 

s  Thompson  v.  Leach,  Comb.  438-468. 

*  Tracy  v.  Albany  Exch.  Co.  3  Seld.  E.  472.  This  doctrine  of  a'  surrender  by 
operation  of  law  has  been  extended  to  cases  in  which  ■  the  tenant  has  not  himself 
taken  a  new  lease,  but  has  put  a  third  person  in  possession  of  the  premises,  who  has 
with  his  own  concurrence  and  the  concurrence  of  the  landlord,  been  treated  as  the 
landlord's  immediate  tenant.  Thomas  v.  Cook,  2  B.  &  A.  119.  Johnstone  v.  Huddle- 
stone,  4  B.  C.  922.  And  has  been  acted  upon  in  several  American  cases.  Smith  v. 
Niver,  2  Barb.  R.  180;  Bailey  v.  Delaplaine,  1  Sandf.  R.  5;  Logan  v.  Anderson, 
2  Dougl.  101.  In  Whitney  v.  Myers,  1  Duer,  R.  266,  it  was  held  that  an  absolute 
parol  lease,  made  by  the  landlord  to  a  new  tenant,  during  the  term  of  a  written  lease, 
with  the  consent  of  the  first  lessee,  amounts  to  a  surrender  of  the  first  lease. 

6  Doe  dem.  Murrell  v.  Milward,  3  Mees.  &  Wcls.  328 ;  Cro.  Eliz.  605. 
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deemed  to  have  been  surrendered.^  But  a  parol  agreement  between 
a  landlord  and  tenant,  of  a  term  of  six  years,  that  the  tenant  shaU 
surrender  his  interest  in  the  demised  premises,  and  that  the  landlord 
shall  execute  a  new  lease  to  a  third  person,  does  not  operate  as  a  sur- 
render unless  such  new  lease  be  executed,  and  pass  an  interest 
accordiug  to  the  contract  and  intention  of  the  parties  ;  although  the 
tenant  quits  the  premises,  the  third  person  enters  and  remains  in  pos- 
session for  the  space  of  a  year,  and  pays  rent  to  the  landlord ;  for  the 
original  lease  remains  in  force,  and  the  landlord  may  maintain  an 
action  of  covenant  for  rent  against  the  original  tenant,  for  rent  subse- 
quently accrued.^  Nor  will  a  recital  in  a  second  lease,  that  it  was 
granted  in  part  consideration  of  a  surrender  of  a  prior  lease  of  the 
same  premises,  amount  to  a  surrender  by  deed,  or  note  in  writing,  of 
such  prior  lease  ;  because  it  does  not  purport  by  its  terms  to  be  a  sur- 
render or  yielding  up  of  the  interest.''* 

§  514.  A  tenancy  from  year  to  year,  or  for  years,  cannot  be  sur- 
rendered by  a  mere  agreement  of  the  landlord  to  accept  a  third  person 
in  the  place  of  his  tenant,  unless  the  agreement  be  in  writing,  or  such 
third  person  actually  takes  possession.  In  the  latter  case  it  is  held, 
that  a  parol  agreement  between  a  landlord  and  a  tenant  from  year  to 
year,  that  another  tenant  should  be  substituted  in  his  place,  who  was 
accordingly  substituted,  is  a  sufficient  surrender,  under  the  statute  of 
frauds,  to  determine  the  former  tenancy.*  It  has  been  held,  also, 
that  if  a  landlord  attest  a  notice,  given  by  a  lessee  to  his  under- 
tenant, to  pay  rent  to  the  landlord,  and  have  knowledge  of  its  con- 
tents, it  will  terminate  the  tenancy  of  the  lessee,  and  discharge  him 
up  to  that  time.^  Where  a  sole  tenant  from  year  to  year,  before  the 
termination  of  his  tenancy,  entered  into  an  agreement  with  his  land- 
lord for  a  lease,  to  be  granted  to  him  and  another  jointly,  and  both 
entered  upon  and  occupied  the  premises  jointly ;  it  was  held,  that  the 
first  tenancy  was  determined,  though  the  lease  was  never  executed 
pursuant  to  the  agreement.^  So  where  the  tenant  underlet  the  prem- 
ises, and  the  landlord  accepted  the  under-tenant  as  his  tenant,  and 

1  Co.  Lit.  218,  b;  1  Saund.  R.  236,  b. 

2  Schieffolin  v.  Carpenter,  15  Wend.  R.  400. 

8  Eoe  dem.  Berkely  i'.  York,  6  East,  86  ;  2  Smith,  166. 

»  Stone  V.  Whiting,  2  Stark.  235  ;  Whitney  v.  Myers,  supra. 

'  Harding  v.  Crcthorne,  1  Esp.  57. 

"  Ilamerton  v.  Stead,  5  D.  &  E.  206 ;  3  B.  &  C.  478. 
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collected  rent  from  him,  -wliicli  arrangement  was  assented  to  by  the 
original  tenant ;  the  court  held  that  this  amounted  to  a  virtual  sur- 
render of  the  tenant's  interest,  by  operation  of  law.^ 

§  515.  An  actual  and  continued  cTiange  of  possession,  by  the  mu- 
tual consent  of  the  parties,  will  amount  to  a  surrender  by  operation 
of  law ;  whether  the  possession  is  dehvered  to  the  landlord  himself,  or 
to  another  in  his  behalf.^  Thus,  where  the  owner  of  a  ferry  leased  it 
to  a  person  verbally,  for  a  certain  rent,  but  the  man,  at  the  end  of  a 
few  weeks,  finding  it  unprofitable,  proposed  to  become  the  servant  of 
the  owner  as  boatman,  which  was  assented  to,  and  he  received  wages 
for  his  services ;  the  court  decided  that  this  was  a  surrender  to  the 
owner  of  his  interest  in  the  ferry.^  And  although  a  tenancy  from  year 
to  year  is  not  determined  by  a  parol  license  from  the  landlord,  to  quit 
in  the  middle  of  the  qua,rter,*  yet  if,  in  such  a  case,  both  parties  act 
upon  such  license,  and  the  landlord  takes  possession,  so  as  to  render 
it  impossible  for  the  tenant  subsequently  to  use  or  occupy  the  prem- 
ises, the  tenancy  is  thereby  legally  determined.^  So,  in  Massachu- 
setts, it  was  held  that  a  lease  of  a  dwelling-house,  under  seal,  was 
determined  by  the  delivery  of  a  key  to  the  lessor,  accompanied  by  his 
receipt  of  it  and  putting  another  tenant  in  the  house. ^  But  where  a 
surrender  is  effected  by  a  change  of  possession,  the  consent  of  all  par- 
ties to  the  change  of  tenancy  seems  to  be  necessary.     For  where 


1  Thomas  v.  Cook,  2  B.  &  A.  119.  The  plaintiff  leased  to  the  defendant  a  house 
in  the  city  of  New  York  for  the  term  of  one  year  from  the  first  of  May  following ;  and 
the  defendant  soon  after,  being  desirous  of  giving  up  her  lease,  made  known  her  wishes 
to  the  plaintiff,  who  then  entered  into  a  new  agreement  in  writing  with  another  person, 
to  assume  the  first  lease  and  pay  the  rent  thereby  reserved ;  it  was  held,  that  the  new 
agreement  between  the  plaintiff  and  such  third  person,  operated  to  discharge  the  defend- 
ant from  the  covenants  of  her  lease,  and  was  a  virtual  acceptance  by  the  landlord,  of 
the  surrender  which  she  offered  to  make  when  she  found  the  substituted  tenant.  Mur- 
ray 1!.  Shave,  2  Duer,  R.  183. 

2  Hall  V.  Burgess,  5  B.  &  C.  333 ;  Eeve  v.  Bird,  1  C.  M.  &  E.  37 ;  2  M.  &  E.  438, 
note. 

a  Peter  v.  Kendal,  6  B.  &  C.  703. 

*  MoUet  i;.  Brayne,  2  Campb.  E.  103;  Thomson  v.  "Wilson,  2  Stark.  E.  379; 
1  McClel.  &  y.  146. 

6  Whitehead  v.  Clifford,  5  Taunt.  E.  518;  Grimman  v.  Legge,  8  B.  &  C.  324; 
3  Bing.  462 ;  2  C.  &  P.  268 ;  Smith  v.  Niver,  supra. 

6  Eandall  v.  Eich,  11  Mass.  E.  494 ;  Davis  v.  Acklom,  6  M.  &  G.  672.  In  this  case 
it  is  held,  that  where  there  are  two  landlords,  an  acceptance  of  the  kfy  by  one,  binds 
the  other,  where  the  latter  leaves  the  management  of  the  business  to  the  former. 
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a  tenant  from  year  to  year  agreed  by  parol  with  the  landlord's  agent, 
to  quit  at  the  ensuing  quarter-day,  and  the  premises  were  relet  by 
auction,  at  which  the  tenant  attended  and  bid,  but  the  new  tenant  was 
not  let  into  possession,  as  the  old  tenant  refused  to  quit ;  it  was  held 
that  this  did  not  amount  to  a  surrender  by  operation  of  law.^ 

§  516.  If  a  landlord  underlets  the  premises,  without  notice  to  the 
tenant  that  it  is  on  his  account,  it  dispenses  with  a  surrender  on  the 
part  of  the  tenant.^  And  where  tenants  holding  from  year  to  year, 
under  the  same  landlords,  agree  to  exchange  with  the  consent  of  the 
agent  of  both  landlords,  and  take  possession,  it  will  operate  as  a  sur- 
render of  the  old  tenancies,  and  the  creation  of  new  demises. ^  But 
no  mere  agreement  between  a  landlord  and  tenant,  for  the  substitu- 
tion of  another  tenant,  or  any  other  act  of  a  landlord  which  can  be 
referred  to  a  different  motive,  wiU  amount  'to  a  surrender.*  Where, 
however,  A.  leased  to  B.  for  eight  years,  B.  assigned  to  C,  and  C, 
on  application  by  A.  to  have  the  premises,  made  with  A.  the  follow- 
ing agreement :  "  A.  to  have  the  premises  on  the  terms  mentioned  in 
the  original  lease,  and  to  pay  £8  10s.  over  and  above  the  rent 'an- 
nually, towards  the  good-will ;  "  it  was  held,  that  this  agreement  was 
not  an  under-lease  from  year  to  year,  but  a  surrender  of  the  original 
term ;  since  the  lessor  was  to  have  the  premises  on  the  terms  of  the 
original  lease,  and  one  of  those  terms  was,  at  the  then  present  time, 
a  right  to  hold  the  premises  for  the  unexpired  term.^  Where  a  ten- 
ant from  year  to  year  underlet  the  premises,  and  the  original  landlord 
accepted  the  under-tenant  as  his  tenant,  with  the  lessee's  assent,  but 


1  2  Eing.  54 ;  7  Moore,  298 ;  3  N.  Hamp.  E.  204,  502.  Mere  proof  that  the  key 
had  been  delivered  to  a  servant  at  the  landlord's  house,  and  a  sabsequent  deelaration 
that  the  key  had  been  lost  or  mislaid,  is  no  evidence  of  an  acceptance  of  a  surrender. 
Harland  v.  Brownley,  1  Stark.  R.  455.  Nor  will  an  acceptance  be  presumed,  from  the 
circumstance  of  the  rent  having  been  paid,  not  by  the  original  tenant,  but  by  a  third 
person.  Copeland  v.  Watts,  1  Stark.  95  ;  or  by  the  mere  production  of  the  lease  with 
the  names  of  the  parties  erased.     Courtail  v.  Thom.is,  9  B.  &  C.  288. 

2  Walls  V.  Atcheson,  .3  Bing.  462 ;  2  0.  &  P.  68.  The  necessity  of  a  written  sur- 
render is  dispensed  with,  where  a  lessee  quits  in  the  middle  of  a  term,  and  the  lessor 
lets  the  premises  to  another ;  and  a  surrender  of  the  terra  is  effected  by  any  other  new 
arrangement  between  the  parties,  which  is  inconsistent  with  the  former  relation  of  land- 
lord and  tenant.     Peter  v.  Kendall,  6  B.  &  C.  703. 

3  Bees  V.  Williams,  2  C.  M  &  R.  581 ;  1  Tyr.  &  Gr.  23. 
«  Griffith  V.  Hodges,  1  0.  &  P.  419. 

5  Smith  V.  Mapleback,  1  Term  R.  441. 
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there  was  no  surrender  in  writing  of  the  lessee's  interest,  and,  the 
rent  being  subsequently  in  arrear,  the  landlord  distrained  on  the 
under-tenant,  it  was  held,  that  these  circumstances  constituted  a  valid 
surrender  of  the  lessee's  interest.^  But  a  deed  executed  between 
landlord  and  tenant,  reciting  "  that  it  had  been  agreed  that  the  tenant 
should  quit  and  deliver  up  the  premises,  that  a  valuation  of  his  effects 
upon  the  premises  should  be  made,  which,  in  the  mean  time,  were  to 
be  assigned,  and  which  accordingly  were  assigned  to  trustees,  for  the 
landlord,"  operates  as  a  conditional  surrender  only.^ 

§  517.  The  agreement  to  substitute  must  he  mutual,  otherwise  the 
tenant  wiU  not  be  discharged  from  his  liability.  As  where  two  part- 
ners agreed  to  hold  for  three  years,  with  power  to  extend  the  term  to 
seven,  on  notice.  Before  the  expiration  of  the  three  years,  or  any 
notice  being  given,  one  of  the  partners  retired,  and  another  was  ad- 
mitted in  his  place.  Notice  was  afterwards  given,  by  the  continuing 
partner,  for  an  extension  of  the  term,  and  the  landlord,  by  letter, 
expressed  himself  wilhng  to  grant  a  new  lease  to  him  and  the  new 
partner,  but  the  letter  was  not  communicated  to  the  retiring  partner, 
so  that  the  agreement  was  not  mutual,  nor  was  any  lease  prepared ; 
the  landlord  received  rent,  first  from  the  continuing  partner  alone, 
and  afterwards  from  him  and  the  new  partner.  The  retiring  partner 
was  held  not  to  be  discharged  from  his  liability  for  rent  during  the 
remainder  of  the  three  years.^  And  if  there  is  any  fraudulent  con- 
cealment on  the  part  of  an  outgoing  tenant,  the  tenancy  will  not  be 
dissolved ;  as  if  he  conceals  the  fact,  that  the  party  introduced  by 
him  has  compounded  with  his  creditors.* 


1  Thomas  v.  Cook,  2  B.  &  A.  119 ;  2  Mees.  &  Wels.  882. 

■■'  Coupland  v.  Maynard,  12  East,  134. 

8  Graham  v.  Whichelo,  1  Cr.  &  M.  188;  3  Tyr.  201. 

*  Bruce  v.  Ruler,  2  Man.  &  Ry.  3.  It  is  to  be  observed,  also,  that  a  surrender  is 
allowed  to  operate  injuriously  upon  the  rights  of  third  parties ;  and  therefore  a  tenant 
cannot  by  a  surrender  of  his  lease  to  his  landlord,  affect  the  estate  or  rights  of  his 
under-lessee.  Shep.  Touch.  301 ;  McKenzie  v.  Lexington,  4  Dana,  R.  129.  But 
although  a  tenant  who  has  made  an  undtr-lease,  cannot  by  a  surrender  prejudice  his 
tenant's  interests,  yet  he  will  himself  lose  the  rent  he  has  reserved  upon  the  under- 
lease ;  for  since  rent  is  an  incident  to  the  reversion,  the  surrenderor  cannot  collect  it, 
because  he  has  parted  with  his  reversion  to  the  lessor,  nor  can  the  surrenderee  leave  it, 
because,  although  the  reversion  to  which  it  was  incident  has  been  conveyed  to  him, 
yet  as  soon  as  it  was  so  conveyed,  it  merged  in  the  greater  reversion  of  which  he  was 
already  possessed^  and  the  consequence  is,  that  the  under-lessee  holds  without  the  pay, 

31* 
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§  518.  To  guard  against  the  consequences  wMcb.  might  otherwise 
result  from  a  surrender,  in  discharging  the  under-lessee  from  the  pay- 
ment of  rent,  and  the  conditions  and  covenants  annexed  to  the  lease, 
in  cases  where  he  cannot  be  persuaded  to  concur  in  the  arrangement, 
the  statute  of  4  Geo.  II.  c.  28,  provided,  that  if  a  lease  be  surrendered 
in  order  to  be  renewed,  and  a  new  lease  given,  the  relation  of  land- 
lord and  tenant,  between  the  original  lessee  and  his  under-lessee, 
should  be  preserved  ;  and  it  placed  the  chief  landlord  and  bis  lessees 
and  the  under-lessee,  in  reference  to  rents,  rights,  and  remedies, 
exactly  in  the  same  situation  as  if  no  surrender  had  been  made.^ 
In  conformity  to  the  Enghsh  statute,  the  Revised  Statutes  of  New 
York  have  enacted,  that  if  a  lease  be  surrendered,  in  order  to  be 
renewed,  and  a  new  lease  be  made  by  the  chief  landlord,  such  new 
lease  shall  be  good  and  valid,  to  all  intents  and  purposes,  without  a 
surrender  of  all  or  any  of  the  under-leases,  derived  out  of  the  original 
lease  so  surrendered  ;  and  the  chief  landlord,  his  lessee,  and  holders 
of  such  under-leases,  shall  enjoy  aU  their  rights  and  interests  in  the 
same  manner,  and  to  the  same  extent,  as  if  the  original  lease  had  been 
still  continued ;  and  the  chief  landlord  shall  have  the  same  remedy  by 
distress  or  entry,  upon  the  demised  premises,  for  the  rents  and  duties 
secured  by  such  new  lease,  so  far  as  the  same  do  not  exceed  the  rents 
and  duties  reserved  in  the  original  lease  so  surrendered.^  In  those 
States,  in  which  this  provision  has  not  been  adopted,  the  question  may 
arise  how  far  the  under-tenant  (whose  derivative  estate  still  continues) 
is  discharged  from  the  rents  and  covenants  annexed  to  his  tenancy, 
according  to  the  authority  of  the  English  cases,  in  which,  as  Chan- 
cellor Kent  intimates,  that  inequitable  result  is  indicated.^. 


ment  of  any  rent,  except  where  the  contrary  has  been  expressly  provided  by  statute. 
Smith's  Land.  &  Tenant,  232. 

1  4  Kent,  Com.  103. 

2  1  R.  S.  744.     A  surrender  which  cannot  so  operate  by  reason  of  an  intervening 
term,  will  operate  as  a  grant  of  the  term.     Agar  v.  Brown,  2  E.  &  B.  331. 

3  4  Kent,  Com.  103  ;  Barton's  Case,  Moor,  94 ;  Webb  v.  Russell,  3  Term  E.  401. 
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SECTION   VI. 

CONTINGENT    MODES    OF    DISSOLVING   A   TENANCY. 

(a.)    Premises  talcen  for  Public  Use. 

§  519.  In  addition  to  the  several  metliods  of  dissolving  a  tenancy 
which  have  been  mentioned,  it  further  remains  to  be  observed,  that  a 
lease  for  years,  made  by  a  disseizor  or  other  wrong-doer,  is  absolutely 
determined  by  the  entry  of  the  disseizee,  or  rightful  possessor.  But 
if  the  disseizee  confirms  the  lease  when  out  of  possession,  he  cannot, 
after  entry,  avoid  it ;  because  he  has,  by  his  confirmation,  parted 
with  so  much  of  his  ancient  right  as  to  deprive  himself  of  the  power 
of  avoiding  it.^  As  a  general  rule,  also,  whenever  the  estate  which 
the  lessor  had,  at  the  time  of  making  the  lease,  is  defeated  or  deter- 
mined, the  lease  is  extinguished  with  it.^  If,  therefore,  a  lot  of  land, 
or  other  premises  under  lease,  is  required  to  be  taken,  for  city  or 
other  public  improvements,  the  lease,  upon  confirmation  of  the  report 
of  the  commissioners,  becomes  void.  And,  in  the  event  of  closing  up 
a  street  or  road,  on  which  the  leased  premises  are  situated,  if  they 
are  no  longer  upon,  or  contiguous  to,  a  public  highway,  the  lease 
becomes  void.^  But  if  only  part  of  such  lot  is  taken  for  such  pur- 
pose, the  lease  is  not  thereby  extinguished,  even  pro  tanto,  except  by 
force  of  a  statute ;  nor  is  the  lessee  discharged  of  his  liability  to  pay 
rent  for  the  residue  of  the  term,  but  the  lessor  and  lessee  are  each 
entitled  to  recover  compensation  for  their  respective  damages.*  Nor 
wiU  the  appropriation,  by  the  public  canal  commissioners,  of  a  miU- 
privUege,  which  was  the  subject  of  a  demise,  amount  to  a  discharge 
of  the  lessee  from  his  obligations ;  for  he  is  entitled  to  compensation 
for  the  injury  he  has  sustained.^ 


1  1  Rep.  147,  a;  Bac.  Abr.  Lease,  1. 

2  Hervey's  Case,  4  Leon.  K.  161. 

3  2  N.  Y.  Eev.  Laws,  1813,  p.  417,  and  Laws  of  1824;   Mills  v.  Baer's  Ex'rs,  24 
Wend.  4.54;  Barker  v.  Hodgson,  3  M.  &  S.  270. 

4  Parks  V.  City  of  Boston,  15  Pick.  R.  198. 
•^  Tolls  V.  Huntley,  7  Wend.  210. 
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(b.)    Destruction  of  Premises. 

§  520.  When  the  subject-matter  of  the  demise  is  entirely  de- 
stroyed, the  lease  perishes  with  it.  As  where  there  is  a  lease  for 
years  of  particular  apartments  in  a  building  of  several  stories,  and 
the  whole  building  is  destroyed  by  fire  at  any  time  during  the  term, 
the  lessee's  whole  interest  is  gone  ;  for,  having  no  estate  in  the  land, 
the  thing  granted,  that  is,  the  tenement,  has  ceased  to  exist.  This 
principle  was  recognized  and  acted  upon  in  the  case  of  JS^err  ^  King 
V.  The  Merchants  Exchange  Company,  in  the  city  of  New  York. 
The  company  had  made  a  lease  for  years  of  certain  apartments  in  the 
basement  of  the  Exchange,  previous  to  the  destruction  of  that  build- 
ing by  the  great  fire  of  1835  ;  upon  the  rebuilding  of  the  Exchange, 
the  lessees  applied  to  be  let  into  possession  of  similar  apartments  in 
the  basement,  on  the  ground  of  their  lease  having  not  yet  expired ; 
but  the  court  held  that  their  lease  was  extinguished  by  the  destruc- 
tion of  the  premises,  and  that  they  had  no  interest  in  the  new 
building.  1 


(c.)    Turning  Premises  into  a  House  of  III  Fame. 

§  521.  A  lease  of  premises,  for  the  purpose  of  prostitution,  or 
for  any  other  immoral  object,  is  a  contract  against  good  morals,  and 
absolutely  void.^  But  if  the  original  agreement  was  honest,  and  the 
premises  are  subsequently  appropriated  to  vicious  uses,  without  the 
landlord's  connivance,  or  if  the  woman  merely  lodges  there,  and 
receives  her  visitors  elsewhere,  the  lease  is  not  thereby  avoided  at 
common  law.^  It  is  provided,  however,  by  statute,  in  New  York, 
that  if  the  lessee  of  any  dwelling-house  shall  be  convicted  of  keeping 
a  bawdy-house,  the  lease  or  agreement  for  letting  the  same  shall 
thereupon  become  void,  and  the  landlord  may  enter  upon  the  prem- 
ises so  let,  and  shall  have  the  same  remedies  to  recover  possession, 


1  3  Edw.  Ch.  R.  315  ;  Winton  v.  Cornish,  5  Ohio,  R.  303.  See,  also,  Andrews  v. 
Needham,  Noy.  75  ;  Cro.  Ellz.  656 ;  Stockwell  v.  Hunter,  11  Met.  R.  448. 

"  Girardy  v.  Richardson,  1  Esp.  R.  13. 

8  Appleton  V.  Campbell,  2  Car.  &  Pay.  347.  A  landlord  cannot  recover  for  the  use 
and  occupation  of  premises,  which  have  been  occupied  with  his  knowledge,  for  purposes 
of  prostitution,  though  not  originally  let  for  that  purpose.  Jennings  v.  Throgmorton, 
21  C.  L.  &  E.  R.  744 ;  R.  &  M.  251. 
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as  are  given  by  lav  In  case  of  a  tenant  holding  over  after  the  ex- 
piration of  his  lease.i 


(d.)    Tenanfs  Disclaimer. 

§  522.  We  have  seen,  when  discussing  the  subject  of  a  forfeiture 
of  the  term,  when  and  under  what  circumstances,  a  tenant  would  lose 
the  benefit  of  his  estate,  by  assuming  a  position  hostile  to  his  land- 
lord. In  addition  to  the  several  modes  of  dissolving  the  relation  of 
landlord  and  tenant  that  have  already  been  mentioned,  we  may  add 
that  whenever  a  tenant  disclaims  to  hold  under  his  landlord,  and 
therefore  refuses  to  pay  rent,  asserts  the  title  to  be  in  himself,  or  un- 
lawfully attorns  to  another,  he  forfeits  his  term,  and  may  be  ejected 
without  any  notice  to  quit.^  The  acceptance  of  a  lease  by  a  tenant 
from  a  third  person,  is  a  fraudulent  attornment,  and  the  original 
landlord  is  entitled  to  recover,  on  proof  of  the  acknowledgment  of  the 
tenant,  that  he  entered  into  the  premises  under  such  landlord.^  But 
a  mere  denial  of  his  landlord's  title  by  parol,  or  the  payment  of  rent 
to  a  third  person,  will,  in  neither  case  taken  singly,  amount  to  such 
a  disclaimer  as  will  forfeit  the  lease.*  A  refusal,  however,  by  the 
tenant  to  pay  rent,  on  the  ground  that  another  person  had  ordered 
him  not  to  pay  any,  has  been  held  to  be  evidence  of  a  disclaimer 
of  the  tenancy.^  And  where  several  persons  joined  in  letting  land, 
and  it  was  agreed  that  the  rent  should  be  paid  to  an  agent  for  them, 
and  afterwards  one  of  the  lessors,  to  whom  alone,  in  fact,  the  land 
belonged,  demanded  rent  of  the  tenant,  who  said,  "  You  are  not  my 
landlord;"  it  was  left  to  the  jury  to  say,  whether  he  intended  to 


1  2  K.  S.  702,  §  29. 

2  Jackson  v.  Wheeler,  6  Johns.  R.  272;  Woodward  i.  Brown,  13  Peters,  E.  1; 
Lewis  V.  Eingo,  3  A.  K.  Marsh.  247;  Jackson  v.  Vincent,  4  Wend.  E.  633;  Fortier 
V.  Balance,  5  Oilman,  E.  41 ;  8  Harris,  398;  Duke  v.  Harper,  6  Yerg.  280;  8  W.  & 
S.  226. 

^  Jackson  v.  Harper,  5  Wend.  E.  246. 

*  Van  Schaich  v.  Vincent,  4  Wend.  E.  633 ;  Doe  dem.  Graves  v.  Wells,  2  Per.  & 
Dav.  396;  10  Ad.  &  El.  427. 

^  Doe  dem.  Whitehead  v.  Pittman,  2  Nev.  &  Man.  673.  A  disclaimer  is  a  renun- 
ciation by  the  lessee  of  his  character  as  tenant,  either  by  setting  up  a  title  in  a  third 
person,  or  by  claiming  title  in  himself.  See  the  judgment  of  Chief  Justice  Tindal,  in 
Doe  dem.  Williams  v.  Cooper,  1  M.  &  G.  139;  Doe  dem.  Davies  v.  Evans,  9  M.  & 
W.  48;  and  Doe  dem.  Bennett  v.  Long,  9  C.  &  P.  773,  as  to  what  facts  will  amount 
to  evidence  of  a  disclaimer. 
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assert  that  tlie  relation  of  landlord  and  tenant  did  not  exist  between 
them,  or  merely  that  the  rent  was  to  be  paid  to  the  agent.^  But  a 
distress  put  in  by  the  landlord  for  rent,  is  a  waiver  of  any  disclaimer 
by  the  tenant.^ 


1  Doe  dem.  Bennett  v.  Long,  9  Car.  &  Pay.  773. 

2  Doe  dem.  David  v.  Williams,  7  Car.  &  Pay.  322.  It  is  now  well  settled  in  New 
York,  that  no  verbal  disclaimer  of  the  landlord's  title,  by  a  tenant  for  life,  or  for  years, 
will  produce  a  forfeiture  of  the  estate.  In  fact,  one  of  the  learned  judges,  in  the  de- 
cision of  the  leading  case  on  this  subject,  De  Lancy  v.  Ganony,  denied  that  any  mere 
words  of  denial,  or  disclaimer,  ever  worked  a  forfeiture,  either  under  the  feudal  law 
or  the  more  enlightened  common  law  of  England.     See  ante,  §  488,  and  note. 
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CHAPTER    XII. 

THE  CONSEQUENCES  OE  A  DISSOLUTION. 

§  523.  The  tenancy  being  ended,  the  right  of  possession  reverts 
to  the  landlord  ;  who  may  at  once  reenter  upon  the  premises,  if  he  can 
succeed  in  doing  so  peaceably ;  but  if  the  tenant  holds  over,  and  the 
landlord  breaks  in  forcibly,  so  as  to  endanger  a  breach  of  the  peace, 
he  runs  the  risk  of  an  indictment,  as  well  as  of  an  action  of  trespass.^ 
The  tenant,  on  the  other  hand,  is  bound  quietly  to  yield  the  posses- 
sion to  his  landlord,  although  he  still  retains  a  reasonable  right  of 
egress  and  regress,  for  the  purpose  of  removing  his  goods  and  chat- 
tels. He  may,  also,  in  certain  cases,  as  we  shall  see  presently,  have 
a  right  to  take  the  emblements,  or  annual  profits  of  the  land  after  they 
shall  have  matured ;  and  in  any  event,  unless  restricted  by  some  posi- 
tive agreement  to  the  contrary,  may  remove  such  fixtures  as  he  has 
erected  during  his  occupation,  for  his  comfort,  convenience,  or  profit. 
We  shall,  in  this  chapter  treat  of  each  of  these  subjects  in  their 
order. 


SECTION    I. 

THE   LIABILITY   OF  A  TENANT  HOLDING   OVER. 

§  524.   As  soon  as  the  tenancy  has  expired,  the  tenant  ought 
peaceably  and  quietly  to  surrender  the  premises,  with  all  such  im- 


1  See  Rex  v.  Smith,  1  M.  &  Eob.  155.  Per  Ld.  Tentei-den.  Newton  v.  Harland, 
1  M.  &  Gr.  644;  Overdeer  v.  Lewis,  1  Watts  &  S.  90;  Ives  v.  Ives,  13  Johns.  E.  235; 
Watton  V.  Eile,  1  Dev.  &  Bat.  567  ;  Bcecher  v.  Parinelee,  9  Verm.  352 ;  Johnson  v. 
Hanuahan,  1  Strobhart,  E.  313. 
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provemeiits,  ■builclings,  and  fixtures  as  belong  to  them ;  and  his  neg- 
lect or  refusal  to  do  so,  will  render  him  hable  to  an  action  of  trespass 
for  damages,  or  subject  him  to  certain  penalties  imposed  by  law.  If 
he  refuses  to  quit,  the  landlord  is  not  justified  in  resorting  to  force  to 
put  him  out,  but  must  pursue  his  legal  remedies. ^  If  he  has  let  the 
whole,  or  any  part  of  the  premises,  to  an  under-tenant,  who  is  in  pos- 
session at  the  termination  of  the  lease,  he  must  get  him  out ;  otherwise 
he  wHl  not  be  in  a  situation  to  render  that  complete  possession,  to  which 
the  landlord  is  entitled.  And  unless  the  entu-e  possession  is  defivered 
up,  the  tenant's  responsibifity  for  rent  will  not  cease,  although  it  may 
have  become  impossible  for  the  tenant  to  give  the  landlord  full  pos- 
session, in  consequence  of  the  obstinacy  or  ill-will  of  an  under-tenant, 
to  whom  he  has  let  a  part  or  the  whole  of  the  premises,  and  who 
refuses  to  quit ;  for,  in  such  case,  the  landlord  may  refuse  to  accept 
the  possession,  and  hold  the  original  tenant  liable.^  Where  an  under- 
tenant held  over  after  the  expiration  of  a  term,  against  the  will  of  the 
lessee,  and,  during  the  holding  over,  the  lessee  distrained  for  rent 
previously  due  ;  it  was  held,  that  the  lessee  was  liable  for  rent  during 
the  period  of  the  holding  over,  but  not  for  a  whole  year's  rent,  as  a 
tenant  who  holds  over  does  not  necessarily  become  a  tenant  from  year 
to  year.^  The  landlord  may,  however,  in  such  case,  discharge  the 
original  lessee,  by  accepting  the  under-tenant  as  his  immediate  lessee  ; 
as  by  accepting  the  key  from  the  original  tenant  whilst  the  under- 
tenant is  in  possession,  or  by  accepting  rent  from  him,  or  by  any  other 
act  tantamount  to  it.  But  the  mere  circumstance  of  the  landlord 
signing  a  notice,  by  which  a  tenant,  whose  term  has  expired,  orders 
his  under-tenant  to  pay  the  rent  to  him  in  future,  is  not  evidence  of 
his  agreement  to  accept  him  as  a  tenant,  unless  it  appears  that  he 
knew  and  understood  the  contents  of  the  notice.*  And  whenever  a 
tenant  remains  in  possession,  it  is  a  question  for  the  jury  to  determine 
whether  he  mtends  to  continue  the  tenancy.^ 


1  Newton  v.  Uarland,  1  Man.  &  Gr.  644  ;  Sampson  v.  Henry,  11  Pick.  E.  379,  and 
cases  in  last  note. 

2  Harding  v.  Crethorne,  1  Esp.  57. 

"  Ibbs  V.  Eicliardson,.l  Per.  &  Dav.  618 ;  9  A.  &  E.  849 ;  Warring  v.  Kin"-,  S  Mees. 
&Wels.  571. 
''  Harding  v.  Cretliorne,  supra. 
6  Jones  V.  Sliears,  2  Har.  &  "Wol.  43 ;  4  Ad.  &  El.  832  ;  6  Ner.  &  Man.  428. 


CH.  XII.]         THE  LIABILITY   OF  A  TENANT  HOLDING   OVER.  373 

§  525.  The  statutes  of  4  Geo.  II.  c.  28,  and  11  Geo.  II.  c.  19, 
declared  that  if  a  tenant  held  over,  after  demand  made  and  notice  in 
TOting  to  deliver  up  possession,  or  if  he  held  over  after  having  him- 
self given  notice  of  his  intention  to  quit,  he  should  he  liable  to  pay 
double  rent  so  long  as  he  continued  to  hold  over.  The  provisions  of 
these  statutes  have  been  reenacted  in  New  York,  though  they  are 
not  generally  adopted  in  this  country.^  The  statutes  referred  to 
declare,^  that  if  any  tenant  for  life,  or  for  years,  or  any  other  person 
who  may  have  come  into  possession  of  any  lands  or  tenements,  under 
or  by  collusion  with  such  tenant,  shall  wilfully  hold  over  any  lands  or 
tenements  after  the  expiration  of  the  term,  and,  after  demand  made, 
and  one  month's  notice  in  writing,  given  in  the  manner  therein  pre- 
scribed, requiring  the  possession  thereof  by  the  person  entitled 
thereto,  the  person,  holding  over,  shall  pay  to  the  person  kept  out  of 
possession,  or  his  representatives,  at  the  rate  of  double  the  yearly 
value  of  the  lands  and  tenements  so  detained,  for  so  long  a  time  as  he 
shall  hold  over,  or  keep  the  person  entitled  out  of  possession.  This 
statute  does  not  apply  to  a  mere  weekly  or  monthly  tenancy,  but  to  a 
tenancy  for  hfe  or  years  only.^  And  it  apphes  only  to  cases  in  which 
the  tenant  has  been  guilty  of  fraud  or  contumacy,  and  not  to  those  in 
which  he  maintains  possession  lond  fide,  or  upon  any  fair  ground  of 
defence.*  Therefore,  where  there  had  been  a  treaty  for  a  further 
term  between  the  landlord  and  tenant,  which  afterwards  fell  through, 
the  tenant  who  had  held  over  during  the  treaty,  was  adjudged  not  to 
be  within  the  meaning  of  the  statute.^ 

§  526.  A  demand  of  possession,  and  notice  to  quit,  in  writing,  are 
necessary  in  all  cases  in  which  the  landlord  would  avail  himself  of  the 
statute  ;  for  though,  where  premises  are  underlet  for  a  certain  defi- 
nite period,  no  notice  is  required  to  put  an  end  to  the  tenancy,  yet 
the  tenant  who  holds  over  beyond  that  term  can  only  be  charged  for 
double  rent  from  the  time  when  a  notice  was  served.^.  But  proof  of 
service  of  notice  to  quit  in  waiting,  is  held  to  be  a  sufficient  proof  of 


1  Kent,  Com.  115. 

2  1  E.  S.  745,  §  10.  • 

3  Lloyd  V.  Bisbee,  2  Campb.  E.  453. 
'  Hall.!;.  Bellentine,  7  Johns.  E.  536. 
5  Wright  V.  Smith,  5  Esp.  205. 

°  Cobb  V.  Stokes,  8  East,  358. 
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demand ;  ^  and,  where  the  holding  has  been  from  year  to  year,  the 
ordinary  notice  to  quit,  which  is  given  for  the  purpose  of  determining 
the  tenancy,  serves,  at  the  same  time,  as  a  good  demand  of  possession 
under  the  statute. ^ 

§  527.  The  action  hes  in  favor  of  the  landlord,  as  well  as  of  his 
legal  representatives ;  and  if  the  parties  entitled  to  the  action  are 
tenants  in  common,  each  may  bring  a  sepai-ate  action  for  the  double 
value  of  his  moiety ;  ^  and  they  cannot  sue  jointly  where  there  has 
been  no  joint  demise.*  The  statute  requires  notice  to  be  given  to  the 
tenant  in  possession ;  and  the  rules  relating  to  service  of  notice  to 
quit,  formerly  mentioned,  are  apphcable  here.  If  the  notice  is  given 
to  a  single  woman,  as  the  tenant,  and  she  afterwards  marries,  the 
landlord  may  maintain  his  action  for  double  rent  against  her  husband, 
without  serving  another  notice  on  him.^ 


•^a  ' 


§  528.  The  notice  ought  to  be  given  before  the  expiration  of  the 
term,  and  the  landlord  will  then  be  entitled  to  recover  double  rent,  as 
from  the  period  at  which  the  term  expired.^  It  may,  however,  be 
given  after  the  expiration  of  the  term ;  and,  if  the  landlord  has  done 
no  act  acknowledging  the  continuance  of  the  tenancy,  he  will  be  en- 
titled to  double  rent  or  value  from  the  time  of  demand,  so  long  as  the 
tenant  continues  to  hold  over.  But  if  the  rent  is  payable  quarterly, 
and  the  demand  be  made  in  the  middle  of  a  quarter,  he  cannot  recover 
single  rent  for  the  antecedent  fraction  of  such  quarter.''  If,  after  the 
expiration  of  the  notice,  the  landlord  receives  single  rent  from  his 
tenant,  it  is  a  question  for  a  jury  to  consider  whether  he  did  not 
thereby  intend  to  waive  the  notice  and  reestablish  the  tenancy ;  for, 
in  that  case,  the  landlord's  right  to  sue  for  double  rent  is  gone.^  But 
the  bringing  of  an  ejectment  suit,  after  service  of  notice  to  quit,  is  no 
waiver  of  the  landlord's  right  to  double  rent.^ 


1  Wilkinson  v.  CoUey,  Burr.  2694 ;  8  Ad.  &  El.  582. 

■'  Hirst  V.  Horn,  6  Mees.  &  Wels.  393. 

8  Cutting  V.  Derby,  2  W.  Black.  1077. 

'  Wilkinson  v.  Hall,  1  Bing.  N.  C.  713. 

6  Luke  V.  Smith,  1  N.  E.  174. 

«  Cutting  V.  Derby,  Black.  R.  1075. 

'  Cobb  V.  Stokes,  supra. 

^  Doe  dem.  Cheny  v.  Batten,  Cowp.  243  ;  Ryal  v.  Rich,  10  East,  48. 

!>  Soulsby  V.  Nevins,  9  East,  R.  310. 
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§  529.  The  statute  also  imposes  a  penalty  upon  such  tenants  as, 
having  the  power  of  terminating  their  leases  hy  notice,  shall  notify 
the  landlord  to  that  effect,  and  afterwards  refuse  to  dehver  up  posses- 
sion at  the  time  specified.  It  declares  that,  if  any  tenant  shall  give 
notice  of  his  intention  to  quit  the  premises  hy  him  holden,  and  shall 
not  accordingly  deliver  up  the  possession  thereof  at  the  time  specified, 
the  tenant,  his  executors,  or  administrators,  shall  from  thenceforward 
pay  to  the  landlord,  his  heirs,  or  assigns,  double  the  rent  which  he  should 
otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered  at  the  same 
time,  and  in  the  same  manner,  as  the  single  rent ;  and  such  double 
rent  shall  be  continued  to  be  paid  during  all  the  time  the  tenant  shall 
continue  in  possession.^  As  this  statute  directs  the  double  rent  to  be 
recovered  in  the  same  manner  as  single  rent,  the  landlord  may  either 
bring  an  action  of  debt  for  it,  or  he  may  distrain.  A  mere  verbal 
lease  is  considered  to  be  within  the  meaning  of  this  statute ;  and  ver- 
bal notice  to  quit,  by  the  tenant,  is  sufficient  to  make  him  liable  for 
double  rent,  in  case  he  holds  over.^  But,  to  bring  the  tenant  under 
the  statute,  his  notice  must  be  direct  and  positive  ;  for,  in  a  case 
where  a  tenant  gave  his  landlord  notice  that  he  would  quit  upon  a 
contingency,  as  soon  as  he  could  find  another  situation,  and  he  did 
afterwards  find  another  situation,  but  neglected  to  quit  the  premises  ; 
Lord  EUenborough  held  the  notice  too  vague,  and  that  the  case  did 
not  come  within  the  statute.^  The  statute  only  appHes  to  those  cases 
in  which  the  tenant  has  the  power  of  determining  his  tenancy  by 
notice,  and  where  he  actually  does  give  a  valid  notice  for  that  pur- 
pose.* It  may  also  be  observed,  that  a  tenant  holding  over,  after 
notice  to  quit  on  his  part,  is  only  liable  for  double  rent  during  his  con- 
tinuance in  possession ;  and  need  not  give  a  fresh  notice,  after  having 
once  paid  double  rent,  in  order  to  get  rid  of  his  liability.^  The  chief 
difference  between  these  two  sections  of  the  statute. seems  to  be,  that 
in  the  former  the  notice  which  proceeds  from  the  landlord  must  be  in 
writing ;  but  in  the  other,  proceeding  from  the  tenant,  it  may  be  a 
mere  verbal  notice ;  and  that  the  one  imposes  double  rent  as  a  penalty, 


1  1  N.  Y.  E.  S.  745,  §  11. 

2  Timmins  v.  Rowlinson,  Burr.  1603;  "Wheeler  v.  Copeland,  2  Car.  &  Pay.  359; 
5  Term  E.  364. 

3  Farrance  v.  Elkington,  2  Campb.  591. 

4  Johnston  v.  Huddleston,  4  B.  &  C.  922 ;   7  D.  &  E.  411. 
6  Booth  V.  McEarlane,  1  B.  &  Ad.  904. 
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and  not  as  rent ;  while  the  other  still  treats  the  party  as  tenant,  and 
recognizes  him  by  that  name,  which  the  former  does  not.^ 

§  530.  In  addition  to  the  penalty  of  double  rent,  imposed  upon 
the  tenant  for  holding  over,  the  same  statutes  also  subject  him  to  an 
action  for  all  special  damages  which  the  landlord  may  sustain,  in 
consequence  of  his  refusal  to  deliver  possession,  by  enacting  that  the 
tenant  "  shall  also  pay  and  remunerate  all  special  damages  whatever, 
to  which  the  person  so  kept  out  of  possession  may  be  subjected  by 
reason  of  such  holding  over ;  and  there  shall  be  no  relief  in  equity 
against  any  recovery  had  at  law  under  this  section."^  There  is, 
hkewise,  in  this  State,  a  further  provision  against  holding  over, 
without  express  consent,  after  the  determination  of  their  particular 
estates  by  guardians,  trustees  to  infants,  and  husbands  seized  in  right 
of  their  wives,  or  by  any  other  persons  having  estates  determinable 
upon  any  hfe  or  lives.  They  are  declared  to  be  trespassers,  and 
hable  for  the  full  value  of  the  profits  received  during  the  wrongful 
possession.^  This  last  provision  was  taken  from  the  statute  of  6 
Anne,  c.  18  ;  but  the  common  law  itself  held  the  guardian,  in  such 
case,  to  be  an  abator,  and  gave  an  assize  of  mort  W  ancestor  against 
the  disseizor ;  with  an  action  of  trespass  against  the  tenant  pour  autre 
vie  or  tenant  for  years  holding  over.* 


SECTION    II. 

MUTUAL  PRlVILEaBS   AJTER   DISSOLUTION. 

§  531.  Independent  of  any  statutory  provision,  the  landlord  may 
reenter  upon  a  tenant  holding  over,  and  remove  his  goods,  with  such 
gentle  force  as  may  be  requisite  for  the  purpose,  and  the  tenant  will 
not  be  justified  in  resisting  him.^    He  may  even  enter  by  breaking 


1  Soulsby  V.  Kevins,  9  East,  E.  314. 

2  1  R.  S.  745,  \  10. 
8  Ibid.  749,  5  7. 

*  4  Kent,  Com.  116. 

5  Ives  V.  Ives,  13  Johns.  E.  235 ;  Jackson  v.  Farmer,  9  Wend.  201 ;  Jones  v. 
Muldrow,  1  Eice  (S.  C),  E.  64;  2  Watts  &  S.  225;  12  Ver.  E.  273;  Butcher  v. 
Butcher,  7  B.  &  C.  399 ;  Hillary  v.  Gay,  6  Car.  &  Pay.  284. 
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open  the  door  if  unopposed,  and  there  is  no  person  in  the  house  at 
the  time.^  But  he  cannot  forcibly  turn  the  tenant  or  his  family  out  of 
possession  ;  and,  if  any  person  be  upon  the  premises,  a  forcible  entry 
■will  confer  no  right  upon  the  landlord,^  and  would  subject  him  either 
to  an  indictment  for  a  forcible  entry  under  the  statute,  or  to  an  action 
of  trespass  at  common  law.^  If  the  tenant,  therefore,  continues  to 
hold  over  after  the  expiration  of  his  tenancy,  and  refuses  to  remove 
after  being  required  to  do  so,  the  landlord  must  call  in  the  assistance 
of  the  law  to  effect  the  tenant's  removal,  for  the  law  gives  him  no 
authority  to  enter  in  that  event.*  The  statute  laws  of  most  of  the 
States  have  provided  summary  proceedings  for  the  expulsion  of  the 
tenant  in  such  cases,  in  addition  to  the  common-law  remedy  of  eject- 
ment ;  and  we  shall  have  occasion  to  examine  these  several  proceed- 
ings in  another  part  of  our  work. 

§  532.  But  though  a  landlord  cannot  regain  possession  of  premises 
held  over  by  a  tenant,  in  a  forcible  manner,  by  authority  of  law,  it 
has  been  held  that  he  may  do  so  if  he  has  an  authority  in  fact, 
granted  by  the  lease  ;  and  that  an  agreement  to  give  up  possession, 
founded  upon  a  good  consideration,  amounts  to  a  leave  and  hcense, 
and  justifies  a  landlord  in  entering  and  taking  possession.^  From 
this  case  it  would  seem  that  whenever  a  lease  contains  the  usual 
covenant  to  yield  up  the  premises  quietly  at  the  end  of  the  term,  the 
landlord  may  peaceably  enter,  and  use  such  force  as  may  be  necessary 
to  put  out  the  tenant,  as  well  as  his  goods ;  and,  if  trespass  be 
brought  against  him,  may  justify  under  a  plea  of  leave  and  license. 
The  entry  being  under  an  authority  in  fact,  and  not  an  authority  in 
law,  no  subsequent  abuse  could  render  him  a  trespasser  ah  initio ; 
the  entry,  being  peaceable,  would  at  all  events  be  lawful,  and  he 
might  justify  any  subsequent  force  necessary  to  clear  the  land,  on 
the  ground  of  a  lawful  possession ;  and  such  force  would  not  make 


1  Turner  v.  Maymott,  1  Bingh.  R.  158  ;  Taunton  v.  Costar,  7  T.  R.  431. 

2  Newton  v.  Harland,  1  Man.  &  Gr.  644. 

s  Hilary  v.  Hay,  6  C.  &  P.  284  ;  4  Kent,  Com.  116. 

'  Sampson  v.  Henry,  1 1  Pick.  R.  379 ;  Newton  v.  Holland,  1  Man.  &  Gr.  625  ;  1 
Scott,  N.  R.  491.  These  cases  overrule  Taylor  c.  Cole,  3  Terra  R.  292;  7  Ibid.  431 ; 
Argent  v.  Durant,  8  Ibid.  403 ;  in  which  it  was  held,  that  the  plea  of  liberum  tenementum 
would  be  a  good  justification,  in  an  action  of  trespass  by  the  ejected  party,  for  an  entry 
and  expulsion. 

6  Feltham  v.  Cartwright,  7  Scott,  695. 

32* 
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him  a  tresjjasser  ah  initio,  because  he  entered  under  an  authority  in 
fact.  And  this,  in  truth,  forms  the  distinction  between  this  case  and 
those  before  referred  to ;  for,  in  those  cases,  the  entry  being  under 
an  authority  derived  from  the  law  alone,  the  subsequent  force  made 
the  entry  a  trespass  ab  initio,  because  the  defendants  had  no  lawful 
possessi(?n  to  justify  under. 

§  533.  After  the  tenant  has  quit  possession,  and  his  tenancy  is 
ended,  he  has  still  a  right  to  enter  upon  the  land,  in  order  to  remove 
his  goods  and  utensils.^  But  he  can  then  take  away  such  articles  of 
personal  property  only  as  are  detached  from  the  freehold  ;  for  such 
fixtures  as  the  law  permits  the  tenant  to  remove  must  be  removed 
before  the  expiration  of  the  tenancy.^  Yet  a  tenant  at  will,  when 
his  interest  is  determined  by  a  demand  of  possession  on  the  part  of 
the  landlord,  has  no  right  to  continue  his  possession  for  even  a 
reasonable  time  to  remove  his  goods  ;  though  it  seems  he  may  enter 
to  remove  them,  if  he  does  not  exclude  the  landlord.^  A  landlord 
who  leases  to  a  cropper  for  the  year,  to  receive  part  of  the  grain  as 
rent,  has  a  lien  upon  the  growing  crop  ;  and  it  cannot  be  removed  by 
the  tenant,  or  those  acting  under  him,  until  the  rent  is  provided  for.* 
But  where  the  tenant  agrees  to  cultivate  and  bag  the  hop  crop  for  the 
year,  in  payment  of  rent,  the  property  in  the  hops  is  in  the  landlord, 
beyond  the  control  of  the  tenant.^  Where,  in  a  lease  executed  by 
both  parties,  was  contained  a  covenant  that,  on  the  lessee's  being 
removed  from  the  demised  premises,  or  dispossessed,  he  should  be 
paid  the  value  of  the  buildings  and  improvements  made  by  him ;  and 
that,  on  such  payment  being  made,  he  shall  yield  the  possession  ;  an 
agreement  by  the  lessor  will  be  implied,  that  the  lessee  may  retain 
possession  until  such  payment  is  made,  notwithstanding  the  term  for 
which  the  premises  were  demised  has  expired.^     In  no  case,  however, 


1  2  Black.  Com.  14 ;  Ellis  v.  Paige,  1  Pick.  R.  43. 

2  Pitzherbert  v.  Shaw,  1  H.  Black.  258. 
s  Doo  V.  Jones,  10  B.  &  C.  724. 

4  Case  V.  Hart,  11  Stanton,  E.  364. 

6  Kelly  V.  Weston,  20  Maine  R.  232. 

^  Van  Rensselaer's  Heirs  v.  Penniman,  6  Wend.  R.  569.  "Where  a  lease  for  a  term 
of  years  contains  a  covenant  on  the  part  of  the  landlord,  that  at  the  expiration  of  the 
term,  the  tenant  shall  be  paid  the  appraised  value  of  a  dwelling-house  to  be  erected  by 
him  on  the  demised  premises,  or  that  a  new  lease  for  the  same  term  of  years,  at  an 
appraised  rent  (excluding  from  the  appraisement,  the  value  of  the  dwelling-house)  shall 
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has  a  tenant  in  common,  any  lien  upon  the  premises  for  advances 
made  by  him,  for  the  purpose  of  making  permanent  improvemenfa 
thereon,  except  by  express  agreement.^  It  may  be  observed,  also, 
before  leaving  this  part  of  our  subject,  that,  on  the  expiration  of 
a  lease,  whether  by  forfeiture,  lapse  of  time,  or  otherwise,  the  lessor  is 
not  entitled  to  have  the  indenture  of  lease,  returned  to  him,  by  the 
lessee,  who  has  executed  a  counterpart,  but  each  party  may  continue 
to  hold  his  part  of  the  lease. ^ 


SECTION  III. 


§  534.  A  tenant  for  life,  or  his  representatives  and  under-tenants, 
as  well  as  a  tenant  at  will,  is  entitled  to  emblements;  that  is,  to  a 
right  to  take  and  carry  away,  after  his  tenancy  has  ended,  such 
annual  productions  of  the  soil,  as  -are  raised  by  his  labor ;  as  corn, 
hops,  flax,  roots,  and  the  like.^  But  this  right  does  not  extend  to 
such  things  as  are  not  of  annual  growth,  and  do  not  rec^uire  the 
labor  of  the  tenant,  but  are  the  permanent  and  natural  product  of 
the  earth,  such  as  trees,  fruit,  grass,  &c.*  Nor  does  it  extend  to  a 
crop  which  does  not  ordinarily  repay  the  labor  by  which  it  is  pro- 
duced, within  the  year  in.  which  that  labor  is  bestowed ;  and  has, 
therefore,  been  held  not  to  include  a  second  crop  of  clover,  although 
the  first  crop,  taken  at  the  end  of  the  term,  did  not  repay  the  expense 
of  cultivation.®     This  privilege  is  allowed  to  tenants  for  life,  at  wiU, 

be  granted  to  him ;  the  tenant  at  the  expiration  of  the  term,  is  entitled  to  retain  the 
possession,  until  the  covenant  shall  be  performed  by  the  landlord  or  his  representatives. 
The  tenant  so  retaining  possession,  is  not  however  discharged  from  the  payment  of 
rent,  but  is  subject  to  the  general  rule  that  a  tenant  holding  over  after  the  expiration  of 
his  lease,  with  the  landlord's  consent,  becomes  a  tenant  from  year  to  year,  on  the  terms 
of  the  original  lease.  The  landlord  is  equally  bound  by  the  s^me  rule  and  can  recover 
no  more  than  the  original  rent  reserved.  He  is  not  entitled  to  an  increased  rent  pro- 
portioned to  the  increased  value  of  the  premises.  Per  Duer,  J.  Holsman  v.  Abrams, 
2  Duer,  E.  43.5. 

1  Taylor  v.  Baldwin,  10  Barb.  R.  582. 

2  Hall  V.  Ball,  3  Scott,  N.  E.  577. 

»  Bevan  v.  Briscoe,  4  Har.  &  Johns.  139;  5  B.  &  Ad.  118. 
*  Knevitt  v.  Pool,  Cro.  Eliz.  463;  Co.  Lit.  55,  b;  Cro.  Car.  515. 
6  Graves  v.  Weld,  5  B.  &  Ad.  105 ;  2  Nev.  &  Man.  725 ;  "Whitmarsh  v.  Cutting, 
10  Johns.  E.  361 ;  Ibid.  424. 
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or  from  year  to  year,  because  of  the  uncertain  nature  of  their  estates, 
and  lest  they  should  be  deterred  from  the  proper  cultivation  of  their 
lands  ;  and  the  general  rule  upon  this  subject  is,  that  if  the  term  is 
uncertain,  so  that  the  tenant,  at  the  time  he  sows  his  crop,  cannot 
know  that  his  tenancy  will  continue  until  he  shall  have  reaped  it,  he 
will  be  entitled  to  the  crop  as  emblements.^  But  if  his  term  is  cer- 
tain, and  does  not  depend  upon  a  contingency,  so  that,  at  the  time  he 
sows  the  crop,  he  may  know  that  his  term  will  not  continue  until  he 
shall  have  reaped  it,  he  will  not  be  entitled  to  it,  as  emblements ; 
although,  perhaps,  he  may  claim  it  as  an  offgoing  crop ;  or  to  the 
value  of  it,  by  express  stipulation  with  his  landlord,  or  by  the  custom 
of  the  country,  if  such  custom  exists. 

§  535.  This  privilege  is  extended,  also,  to  all  cases  where  the  ten- 
ancy has  been  unexpectedly  determined  without  the  tenant's  fault ; 
or,  in  legal  phraseology,  has  been  put  an  end  to,  ly  act  of  Grod  or 
the  laiv.  Thus,  if  a  tenant  for  life  dies  before  harvest  time,  and  his 
estate  comes  to  an  end,  that  is  an  act  of  God,  and  his  executors  will 
be  entitled  to  the  crop.  So,  if  a  lease  be  made  to  a  husband  and 
wife,  so  long  as  they  continue  husband  and  wife,  and  they  are  after- 
wards divorced,  the  tenancy  being  dissolved  by  an  act  of  the  law,  the 
husband  may  enter  upon  the  land,  and  exercise  this  privilege.^  The 
same  rule  holds  where  a  tenancy  is  terminated  by  the  act  of  the  land- 
lord, or  by  a  notice  to  quit  proceeding  from  him.^  But  it  is  entirely 
different  where  the  tenancy  is  put  an  end  to,  by  the  act  of  the  tenant 
himself ;  for  in  such  case  he  has  no  right  to  take  away  any  of  the 
productions  of  the  land  after  his  tenancy  ends.*  This  is  also  the 
case,  if  he  is  guilty  of  a  breach  of  any  condition  in  his  lease  which 
forfeits  the  lease  ;  or  holds  for  a  certain  term,  subject  to  be  defeated 
upon  a  particular  event,  and  such  event  is  brought  about  by  the  act 
of  the  tenant ;  as  if  land  be  leased  to  a  widow  for  twenty  years,  pro- 
vided she  remain  a  widow  so  long,  and  she  marries,  and  so  terminates 
the  tenancy  by  her  own  act.^ 


1  Kingsbury  v.  Collins,  4  Bingh.  202. 

2  Gland's  Case,  .5  Co.  116,  b. 

8  Oland  V.  Burdwick,  Cro.  Eliz.  460. 

'  Debow  V.  Titus,  5  Halst.  R.  128;  Bulwer  v.  Bulwer,  2  B.  &  Ad.  470. 
5  Wicks  V.  Jordan,  2  Bulst.  213 ;  Gland's  Case,  svpra ;  Davis  v.  Eyton,  7  Bingh.  E. 
154 ;  Bulwer  v.  Bulwer,  2  B.  &  A.  470;  Debow  v.  Colfax,  5  Halst.  E.  128. 
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§  536.  But  this  riglit  never  exists  where  the  tenancy  is  for  years, 
to  be  determined  at  the  expiration  of  a  certain  period ;  for  if,  in  such 
case,  the  tenant,  -with  his  eyes  open,  sows  corn,  which  he  knows  can- 
not become  ripe  untU  after  the  expiration  of  his  lease,  the  law  wiU 
afford  him  no  relief.^  Although  no  indulgence  is  given,  in  such  cases, 
to  tenants  themselves,  yet  it  has  been  extended  to  under-tenants  who 
have  not  participated  in  destroying  the  estate.^  Where,  therefore,  a 
tenant  for  years,  whose  lease  depended  on  a  certain  condition,  under- 
let the  land,  and  his  under-lessee  sowed  corn,  and  afterwards  the 
first  tenant  broke  the  condition,  and  so  forfeited  the  lease,  by  means 
of  which  they  were  all  ousted ;  the  under-tenant  was,  nevertheless, 
allowed  to  enter  and  cut  the  com  when  it  was  ripe.^  So,  also,  if  the 
determination  of  an  estate  for  years,  depends  upon  an  uncertain 
event,  when  that  event  happens,  and  the  estate  shall  consequently 
come  to  an  end,  the  tenant  wiU  be  entitled  to  the  crops  growing  on 
the  land.*  Gardeners  and  nurserymen,  also,  for  the  benefit  of  trade, 
after  the  expiration  of  the  lease,  may  remove  trees,  shrubs,  &c., 
planted  by  them  with  an  express  view  to  sale.^  Generally,  where  a 
tenant  sows  the  land  and  dies,  his  executors  shall  have  the  emble- 
ments ;  but  there  is  an  exception  to  this  rule,  for  if  he  sows  the  land 
and  dies,  though  the  property  of  the  corn  is  in  the  executors,  it  is 
subject  to  this  condition,  that  if  the  heir  assign  to  the  widow  the 
land  sown,  for  her  dower,  she  shall  have  the  com ;  for  she  shall  be 
in,  says  Lord  Coke,  de  optima  possessione  viri,  above  the  title  of  the 
executor.^ 

§  537.   The  cormnon  law,  however,  made  a  distinction  between  the 


'  Co.  Lit.  55 ;  Davies  v.  Connop,  1  Price,  53 ;  Bain  v.  Clark,  10  Johns.  E.  427 ; 
Whitmarsh  v.  Cutting,  Ibid.  361. 

''■  Doe  dem.  Upton  u.  Wetlierwick,  3  Bingh.  1 1 ;  Bevans  u.  Briscoe,  4  Har.  & 
Johns.  139. 

8  Oland  V.  Burdwick,  Cro.  Eliz.  46 ;  Bevans  v.  Briscoe,  supra. 

*  Co.  Lit.  50,  a;  Cro.  Eliz.  463 ;  Kingsbury  v.  Collins,  4  Bingh.  207. 

6  2  East,  90;  7  Taunt.  191.  Emblements  may  be  claimed  in  hemp,  flax,  saffron, 
and  the  like ;  in  melons  and  potatoes ;  and  in  hops,  although  they  spring  from  old 
roots,  because  they  are  annually  manured  and  require  cultivation.  Latham  v.  Atwood, 
Cro.  Car.  515 ;  Evans  v.  Roberts,  5  B.  &  C.  832.  Growing  grass,  however,  even  if 
grown  from  seed,  cannot  be  taken ;  for  although  it  may  be  increased  by  cultivation,  it 
cannot  be  sufficiently  distinguished  from  the  mere  natural  product  of  the  soil.  Co.  Lit. 
56,  a;  1  Boll.  Abr.  728.  But  it  appears  to  be  otherwise  with  respect  to  artificial 
grasses,  such  as  clover  and  the  like.    4  Burn's  Eccl.  Law,  410. 

6  2  Inst.  81. 
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right  to  emblements,  and  the  expense  of  ploughing  and  manuring  the 
ground.  The  determination,  by  the  landlord  of  an  estate  at  wiU,  wiU 
give  the  lessee  his  emblements,  provided  the  lease  is  determined  after 
the  crop  is  actually  in  the  ground.  But  if  the  ouster  occurs  before 
the  seed  is  sown,  the  tenant  is  not  entitled  to  the  crop,  nor  to  com- 
pensation for  ploughing  and  manuring  the  land.^  And  if  the  tenant, 
during  his  occupation,  by  his  labor  annexes  to  the  farm  part  of  the 
waste  land,  formerly  unsubdued,  it  will  enure  to  the  benefit  of  the  land- 
lord, without  compensating  the  tenant.^  A  mortgagee,  as  against  the 
mortgagor  and  his  grantees,  has  the  paramount  right ;  and,  therefore, 
a  lessee  of  the  mortgagor,  under  a  lease  executed  subsequent  to  the 
mortgage,  is  not  entitled,  as  against  the  mortgagee,  to  crops  growing 
on  the  mortgaged  premises,  at  the  time  of  the  foreclosure  and  sale 
of  said  premises ;  and  the  mortgagee  becoming  the  purchaser,  may 
maintain  trespass  against  the  lessee  for  taking  and  carrying  away  the 
crops.  ^ 

§  538.  The  reason  of  the  rule,  which  allows  the  usual  emblements 
to  a  tenant  for  life  or  at  wiU,  very  properly,  excludes  a  tenant  for 
years  from  the  exercise  of  this  privilege ;  he  must  suffer  the  con- 
sequences of  his  own  folly,  if,  with  a  full  knowledge  of  the  period 
when  he  will  be  obhged  to  quit,  he  sows  what  he  knows  he  cannot 
reap.  But  by  the  custom  of  the  country  in  particular  districts,  he 
will  be  allowed  to  reenter  and  cut  the  corn  which  he-  has  sown,  after 
his  lease  has  run  out.*  Every  demise,  in  respect  to  matters  of  which 
the  parties  are  silent,  is  open  to  explanation  by  the  general  usage  and 
custom  of  the  country  or  district  where  the  land  lies ;  and  every  per- 
son, says  Mr.  Justice  Story,  under  such  circumstances,  is  supposed 
to  be  cognizant  of  the  custom,  and  to  contract  with  reference  to  it.^ 
Upon  this  principle,  a  tenant  for  years  in  Pennsylvania,  according  to 
the  custom  of  that  State,  is  entitled  to  the  way-going  crop ;  that  is, 
to  grain  sowed  in  the  autumn  before' the  expiration  of  the  lease,  and 


1  Stewart  u.  Doughty,  9  Johns.  R.  108 ;  4  Kent,  Com.  108  ;  Putnam  v.  Richie, 
Paige,  E.  390-403.  It  is  said  that  the  riglit  to  emblements  does  not  attach  until  the 
seed  is  sown ;  preparing  the  land  for  the  reception  of  the  seed,  does  not  confer  it. 
Prior !),  Pickett,  21  Ala.  R.  741. 

2  Doe  V.  Murrell,  8  C.  &  P.  135. 

3  Lane  v.  King,  8  Wend.  E.  584. 

*  Wigglesworth  v.  Dallison,  Doug.  201 ;  16  East,  71 ;  7  Bingh.  465. 

'  Van  Ness  v.  Packard,  2  Peters,  E.  138 ;  Stultz  v.  Dickey,  5  Bin.  R.  2S5. 
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coming  to  maturity  in  the  summer  after  the  lease  is  determined.^ 
The  same  custom  was  said,  by  Chief  Justice  Kirkpatrick,  to  be  well 
established  in  New  Jersey.^  And  in  Delaware  it  exists  as  to  wheat, 
but  not  as  to  oats.^  For  a  similar  reason,  in  an  action  by  a  tenant 
against  his  landlord,  for  compensation  for  seed  and  labor,  under  the 
denomination  of  tenant-right,  it  has  been  held  that,  although  there 
was  a  written  contract  between  them,  the  custom  of  the  country 
would  still  be  binding,  if  it  is  not  inconsistent  with  the  teims  of  the 
contract;  for  that  not  only  aU  common-law  obligations,  but  those 
imposed  by  custom,  were  in  full  force  where  the  contract  did  not 
vary  them.* 

§  539.  But  evidence  of  usage,  though  admissible  to  add  to  or 
explain,  is  never  permitted  to  vary  or  contradict,  either  expressly  or 
by  imphcation,  the  terms  of  a  written  instrument.  And  therefore 
where  a  tenant  covenanted,  on  quitting  the  land,  not  to  sell  or  take 
away  the  manure,  but  to  leave  it  to  be  expended  by  the  succeeding 
tenant,  it  was  determined  to  exclude  the  custom  of  the  comitry,  by 
which  the  outgoing  tenant  was  bound  to  leave  the  manure,  and  was 
entitled  to  be  paid  for  it.''  It  was  contended,  says  Lord  Lyndhurst, 
dehvering  the  judgment  of  the  court  in  this  case,  that  the  stipulation 
to  leave  the  manure  was  consistent  with  the  tenant's  not  being  paid 


1  Deuri  v.  Bosler,  1  Penn.  E.  224 ;  Iddings  v.  Nagle,  2  Watts  &  Serg.  22 ;  2  S.  & 
K.  14.  In  the  Pennsylvania  case,  Judge  Huston  says,  the  tenant  has  a  right  to  enter 
and  remove  what  is  called  the  away-going  crop,  which  heretofore  has  been  held  to  be 
grain  sown  in  the  autumn  to  be  reaped  the  next  harvest ;  and  no  difference  has  yet 
been  established  between  a  tenant  who  pays  a  rent  in  money,  and  one  who  pays  a 
share  of  the  produce  of  the  farm.  It  is  understood  a  tenant  for  a  year  is  to  take  one 
crop  of  each  kind  of  grain  cultivated,  and  that  he  is  to  mow  as  many  crops  of  grass 
as  the  meadows  will  produce.  This  right  need  not  be  reserved  in  the  lease ;  and  after 
the  expiration  of  the  term,  the  tenant  may  enter  to  gather  the  crop,  or  may  maintain 
trespass  against  the  lessor  or  his  vendee  if  they  cut  it.  And  see  Biggs  v.  Brown,  2  S. 
&  R.  14.  Agricultural  leases  in  the  States  mentioned  in  the  text  generally  begin  in 
the  spring,  either  in  the  end  of  March  or  the  beginning  of  April;  and  the  tenant 
whose  lease  expires  in  the  spring,  may  sow  grain  the  autumn  previous,  to  be  cut  the 
harvest  after  his  tenancy  expires ;  but  if  he  puts  in  the  spring  crop,  oats  for  instance, 
before  he  leaves,  he  is  not  entitled  to  reap  it,  but  loses  it,  unless  by  express  contract. 

2  Van  Doren  v.  Everitt,  2  South.  E.  460. 

^  Templeman  v.  Biddle,  1  Harrington,  E.  522. 

*  Senior  v.  Armitage,  Holt,  N.  P.  Cas.  197.  See  also,  Webb  v.  Plumer,  2  B.  &  A. 
750 ;  Hutton  v.  Warren,  1  Mees.  &  Wels.  466  ;  2  Ibid.  442 ;  Blackett  u.  Eoyal  Ex. 
Co.  2  Tyrwh.  266. 

6  Eoberts  v.  Barber,  1  Cr.  &  Mees.  208 ;  Eeading  v.  Menham,  1  M.  &  Bob.  236. 
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for  wiat  was  left,  and  that  the  custom  to  pay  for  the  manure  might 
be  ingrafted  on  the  engagement  to  leave  it.  But  if  the  parties  meant 
to  be  governed  by  the  custom  in  this  respect,  there  was  no  necessity 
for  any  stipulation,  as  by  the  custom,  the  tenant  would  be  bound  to 
leave  the  manure,  and  would  be  entitled  to  be  paid  for  it.  It  was 
altogether  idle,  therefore,  to  provide  for  one  part  of  that  which  was 
sufficiently  provided  for  by  the  custom,  imless  it  was  intended  to  ex- 
clude the  other  part. 

§  540.  The  general  rule  on  this  subject  is,  that  where  there  has 
been  an  express  contract,  about  a  matter  concerning  which  there  is 
an  estabhshed  custom,  this  custom  is  reasonably  to  be  understood  as 
forming  part  of  the  contract,  and  may  be  deferred  to,  to  show  the 
intention  of  the  parties,  in  those  particulars  which  are  not  expressed 
in  the  contract.^  But  if  the  meaning  of  the  contract  is  certain  and 
beyond  dovibt,  usage  cannot  be  admitted  to  vary  or  contradict  it.^ 
The  usage,  however,  to  be  admissible,  must  be  proved  to  be  known  to 
the  parties,  or  be  so  general  and  well  established,  that  knowledge  and 
adoption  of  it  may  be  presumed.  Such  proof  must  be  by  evidence  of 
facts,  and  not  of  mere  opinions  ;  by  means  of  witnesses  who  have  had 
frequent  and  actual  experience  of  the  custom,  speaking  from  particu- 
lar instances  within  their  own  knowledge.^  The  custom  must  also  be 
certain  and  uniform.*    And  the  rule  must  be  stated  with  this  further 


1  Hall,  K.  602 ;  2  Hill  (S.  C.)  K.  354 ;  Wilcox  v.  "Wood,  9  Wend.  R.  349.  Every 
demise  between  landlord  and  tenant,  in  respect  to  matters  in  which  the  parties  are 
silent,  may  be  fairly  open  to  explanation,  by  the  general  usage  or  custom  of  the 
country,  or  of  the  district  where  the  land  lies.  Per  Story,  J.,  in  Van  Ness  v.  Packard, 
2  Peters,  143.  Evidence  of  usage  is  allowed  to  annex  incidents  to  written  contracts 
in  matters  with  respect  to  which  they  are  silent;  Hutton  v.  Warren,  1  M.  &  W.  476 ; 
4  East,  154.  In  Wigglesworth  v.  DalHson,  Dougl.  201,  the  tenant  was  allowed  an 
awaygoing  crop,  although  there  was  a,  formal  lease  under  seal.  The  custom,  says 
Lord  Mansfield,  does  not  alter  or  contradict  the  agreement  in  the  lease,  it  only 
superadds  a  right,  which  is  consequential  to  the  taking,  as  a  heriot  may  he  due  by 
custom,  although  not  mentioned  in  the  grant  or  lease. 

2  Macomber  v.  Parker,  13  I'ick.  E.  176.  Evidence  of  custom  will  be  excluded 
where  the  written  agreement  is  expressly  or  impliedly  inconsistent  with  it.  Roberts 
V.  Barker,  1  Cr.  &  M.  808. 

3  Mills  V.  Hallock,  2  Edw.  Ch.  R.  652 ;  4  Stark.  R.  452.  The  true  test  of  a  usage  is 
its  having  existed  a  sufiHcient  length  of  time  to  have  it  become  generally  known,  and  to 
wan-ant  a  presumption  that  contracts  are  made  in  reference  to  it.  Per  curiam,  in  Smith 
V.  Wright,  1  Caines,  43. 

*  Stevens  v.  Reeves,  9  Pick.  198;  CoUings  v.  Hope,  3  Wash.  149;  Chastain  v. 
Bowman,  1  Hill  (S.  C),  E.  270;  Wood  v.  Hickock,  2  Wend.  E.  501;  Dawson  ^^ 
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qualification,  that  usage  is  never  admissible  to  oppose  or  alter  a 
general  principle  or  rule  of  law,  and,  upon  a  fixed  state  of  facts,  to 
make  the  legal  rights  and  liabilities  of  the  parties  other  than  they  are 
by  the  common  law.^  But  in  order  to  constitute  such  a  custom,  or, 
more  properly  speaking,  such  a  usage,  as  is  binding  on  the  tenant,  it 
is  not  necessary  that  it  shoukl  have  been  immemorially  adopted ;  it 
is  sufiicient  if  there  be  a  general  usage,  applicable  to  farms  of  a  similar 
description.^ 

§  541.  If  a  farm  is  leased  for  agricultural  purposes,  good  hus- 
bandry, which,  without  any  stipulation  therefor,  is  imphed  by  law, 
requires  that  the  manure  made  upon  it  the  last  year  of  the  tenancy 
should  be  left  by  the  tenant  to  his  successor  ;  if  rented  for  other  pur- 
poses, this  conclusion  might  not  follow.^  The  practice  and  usage  of  the 
neighboring  country,  and  even  in  relation  to  a  particular  farm,  will, 
however,  enter  into  a  decision  of  the  question ;  since  the  parties  are 
presumed  to  enter  into  the  engagement  with  reference  to  it,  where 
there  is  no  express  stipulation.  And  what  may  be  good  husbandry 
in  respect  to  one  particular  soil,  climate,  &c.,  may  not  be  so  in 
respect  to  another.  But,  independent  of  the  usage  and  custom  of 
the  place,  Mr.  Justice  BuUer  stated  the  rule  to  be,  that  every  tenant, 
when  no  particular  agreement  existed,  dispensing  with  that  engage- 
ment, is  bound  to  cultivate  his  farm  in  a  husband-hke  manner,  and  to 

'  consume  the  produce  on  it.*  In  conformity  to  these  principles,  it  has 
been  decided  in  the  State  of  ISTew  York  that,  where  a  farm  is  taken 

■  for  agricultural  jDurposes,  and  there  is  no  particular  agreement  as  to 
the  manure  that  wiU  be  made  on  it  during  the  occupation   of  the 


Kittle,  i  Hill  (N.  Y.),  K.  107.  To  be  nniform,  it  must  have  been  constantly  observed 
in  the  same  manner.  "Wood  v.  Wood,  1  C.  &  P.  59 ;  Martin  v.  Delaware  Ins.  Co. 
2  Wash.  C.  C.  254;  3  Watts,  178. 

'i  Frith  V.  Barker,  2  Johns.  R.  327;  Cole  v.  Goodwin,  19  Wend.  252;  Story  v. 
Bliss,  6  Mete.  393;  Bryant  v.  Com.  Ins.  Co.  6  Pick.  131 ;  3  Nott  &  McCord,  121  ; 

1  Dal.  265;  6  Bin.  416. 

2  Dalby  v.  Hirst,  3  Moore,  536  ;  1  Br.  &  Bing.  224  ;  Webb  v.  Plummer,  2  B.  &  A. 
746 ;  3  N.  &  M.  214.  When  a  custom  of  the  countiy  is  proved  to  exist,  it  will  not  be 
assumed  to  be  confined  only  to  tenancies  which  are  not  created  by  writing,  but  will  be 
considered  as  applicable  to  all.  ten.incies  in  whatever  way  they  may  be  created,  unless 
it  is  expressly  or  impliedly  excluded  by  the  contract.  Wilkins  v.  Wood,  17  L.  J.  Q.  B. 
319. 

s  Woodfall,  Land.  &  Ten.  255  ;  Watson  v.  Welsh,  1  Esp.  N.  P.  131. 

*  Brown  v.  Crump,  1  Marsh.  567  ;  4  East,  154;  Doug.  201 ;  Watts,,  N.  P.  E..  197 ; 

2  Bam.  &  Aid.  746. 
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tenant,  the  manure  does  not  belong  to  the  tenant,  but  to  the  farm, 
and  must  be  used  on  the  farm ;  and  the  tenant  has  no  more  right  to 
remove  it  before  the  expiration  of  his  term,  or  to  dispose  of  it  to 
others,  than  he  has  to  remove  or  dispose  of  any  fixture  belonging 
to  the  farm.i  A  different  rule,  however,  has  been  laid  down  in  South 
Carolina,  where  it  is  held  that  a  tenant,  who  is  about  to  remove,  has 
a  right,  if  there  is  no  covenant  or  custom  to  the  contrary,  to  all  the 
manure  made  by  him  on  the  farm ;  that  it  is  his  personal  property, 
and  he  may  remove  it  as  such ;  but  this  case  is  clearly  at  variance 
with  all  other  American  decisions,  on  this  subject.^ 

§  542.  There  are  sometimes  mutual  privileges,  founded  on  the 
common  usage  of  the  neighborhood,  where  no  express  agreement 
exists  to  the  contrary,  to  which  outgoing  and  incoming  tenants  are 
entitled.  Thus  in  England,  the  outgoing  tenant  has  the  privilege  of 
retainuig  possession  of  the  land  on  which  his  awaygoing  crops  are 
sown,  with  the  use  of  the  barns  and  stables  for  housing  and  carrying 
them  away  ;  while  the  incoming  tenant  has  the  privilege  of  entering 
during  the  continuance  of  the  old  tenancy,  for  the  purpose  of  plough- 
ing and  sowing  the  land.^  The  same  reasonable  privileges  are 
believed  to  exist  among   us  ;   varying,  probably,  according   to   the 


1  Middlebrook  v.  Corwin,  15  Wend.  169;  2  Hill,  142;  Stone  v.  Proctor,  2  Chip. 
115.  In  Daniels  c.  Pond,  1  Pick.  R.  371,  Ch.  J.  Shaw,  says:  "Manure  made  on  a 
farm  by  a  tenant  at  will  or  for  years,  in  the  ordinary  course  of  husbandry,  consisting 
of  the  collections  from  the  stable  and  barn-yard,  or  of  composts  formed  by  an  admix- 
ture of  these  with  the  soil,  or  other  substances,  is  by  usage,  practice,  and  general 
understanding,  so  attached  to  and  connected  with  the  realty,  that  in  the  absence  of  any 
express  stipulation  on  the  subject,  an  outgoing  tenant  has  no  right  to  remove  the 
manure  thus  collected,  or  to  sell  it  to  be  removed,  and  such  removal  is  a  tort  for  which 
the  landlord  may  have  redress.  To  the  same  effect  is  LasscU  v.  Reed,  6  Greenl.  222 ; 
and  Lewis  v.  Jones,  5  Harris,  264.  This  doctrine  is  confined  to  farms  let  for  agricul- 
tural purposes ;  but  in  Wain  v.  O'Connor,  a  milk  farm  was  held  to  be  a  farm  used  for 
agricultural  purposes,  so  far  as  the  right  to  remove  the  manure  was  concerned. 

2  Smithwick  v.  Ellison,  2  Iredell,  E.  326.  Where  a  farm  is  let  on  shares  for  culti- 
vation, and  wheat  is  raised  thereon  by  the  tenant,  the  straw  is  a  part  of  the  crop,  and 
belongs  to  the  owners  thereof;  unless  there  is  some  stipulation  or  custom  to  the  con- 
trary. It  does  not  necessarily  belong  to  the  farm,  nor  is  there  any  general  usage 
requiring  it  to  be  used  as  manure  upon  the  land  where  it  grew.     Pobes  v.  Shattuck, 

22  Barb.  R.  568.  In  Pennsylvania,  it  is  said,  the  awaygoing  crop  includes,  as  well  the 
straw  as  the  grain  which  the  tenant  may  remove  and  dispose  of  as  ho  pleases,  being 
subject  only  to  the  terms  of  his  contract,  and  not  to  any  supposed  custom  of  the 
country  on  the  subject.     Craig  v.  Dale,  1  Watts  &  Yerg.  509  ;  Iddings  v.  Nagle,  2  lb. 

23  ;  Rank  v.  Rank,  5  Barr,  213. 

8  Boraston  v.  Green,  16  East,  71. 
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usages  of  particular  sections  of  the  country,  which,  as  we  have  just 
seen,  is  sufficient  to  confer  such  rights,  without  proof  of  an  imme- 
morial custom.  We  have  observed,  that  an  outgoing  tenant  has  no 
claim  to  the  manure  remaining  on  the  premises,  when  he  leaves  there, 
but  the  parties  may,  of  course,  agree  to  the  contrary ;  and  where  the 
outgone  tenant  covenanted  to  leave  the  manure,  to  be  made  by  him 
on  the  farm,  and  sell  it  to  the  incoming  tenant,  at  a  valuation  to  be 
made  by  certain  persons ;  the  effect  of  such  covenant  has  been  held 
to  be,  to  give  the  outgone  tenant  a  right  of  onstand  for  his  manure 
upon  the  farm,  and  the  possession  of  and  property  in  it  remains  in 
him  in  the  mean  time  ;  and,  therefore,  if  the  incoming  tenant  remove 
and  use  it  before  such  valuation,  he  is  answerable  to  the  outgone 
tenant  in  trespass.^ 

§  543.  But  a  tenant  may,  by  his  own  acts,  lose  the  right  to  be 
paid  for  improvements,  notwithstanding  an  agreement  to  that  effect ; 
as  if  he  leaves  the  premises,  although  with  the  consent  of  the  land- 
lord, before  the  expiration  of  his  tenancy,  but  without  any  fresh 
agreement  with  respect  to  the  improvements.^  And  it  must  be  borne 
■  in  mind,  that  any  agreement  between  outgoing  and  incoming  tenants, 
in  relation  to  a  sale  of  crops  or  manure,  cannot  prejudice  the  land- 
lord's rights  with  respect  to  them.^  But,  in  general,  all  the  hay, 
straw,  grass  severed,  dead  and  live-stock,  and  every  personal  chattel 
upon  the  farm  at  the  expiration  of  the  tenancy,  belongs  to  the  tenant, 
and  may  be  removed  by  him,  unless  there  be  some  custom  of  the 
country  to  the  contrary,  or  an  express  stipulation  with  the  landlord. 
If  there  be  both  custom  and  stipulation,  the  latter,  we  must  remember, 
will  supersede  the  former,  and  determine  the  tenant's  rights.  If, 
however,  there  be  neither  custom  nor  stipulation  to  the  contrary,  the 
crops  which  are  in  the  ground,  or  are  not  severed  before  the  expi- 
ration of  the  term,  will  belong  in  strictness  to  the  landlord.*  It  only 
remains  to  observe,  that  where  a  tenant  is  entitled  to  emblements,  he 
is  also  entitled  to  ingress,  egress,  and  regress,  to  reap  and  carry  them 
away ;  and  the  same  privilege  will  belong  to  his  vendee ;  but  neither 
will  have  any  exclusive  right  of  occupation.^ 

1  Beaty  v.  Gibbons,  16  East,  116. 

2  Whittaker  v.  Barker,  1  Cro.  &  Mees.  113. 
8  Petrie  v.  Daniel,  1  Smith,  199. 

*  Caldeeott  v.  Smythies,  7  Car.  &  P.  808. 

6  The  tenant's  interest  in  this  respect  is  not  a  mere  easement,  but  amounts  to  a 
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SECTION    IV. 

THE   tenant's   eight   TO   REMOVE   FIXTURES. 

§  544.  Fixtures  are  chattels,  or  articles  of  a  .personal  nature, 
■wMcli  have  been  affixed  to  the  land  in  such  a  manner,  as  to  consti- 
tute part  of  the  realty  to  which  they  adhere,  and  do  therefore  par- 
take of  its  incidents  and  properties.  According  to  the  common  law, 
it  was  waste  for  the  tenant  to  take  down  or  remove  any  thing  affixed 
to  the  freehold,  even  although  he  had  originally  put  it  up  for  his  own 
use  ;  and  the  principle  holds  good  at  the  present  day,  as  to  all  fixtures 
that  belong  to  the  landlord,  and  were  attached  to  the  freehold  when 
the  tenant  took  possession,  or  which  are  subsequently  annexed  by  the 
landlord.^  As  a  general  rule,  every  thing  fixed  to  the  land,  either 
immediately,  as  a  house,  or  indirectly,  as  a  window  or  door  in  the 
house,  was  considered  as  belonging  to  the  proprietor  of  the  land ; 
because  the  things  so  affixed  could  not  be  enjoyed  apart  from  the 
land  to  which  they  were  attached.  And  when  placed  there  by  a 
tenant,  they  Ayere  supposed  to  be  affixed  for  the  increased  value  of 
the  land,  inasmuch  as  the  tenant  could  not  call  upon  the  owner  for 
compensation ;  having  annexed  them  for  his  own  purposes,  he  could 
not  impose  a  duty  on  the  landlord  without  his  consent.^  As  between 
a  grantor  and  grantee  of  the  fee,  the  doctrine  of  making  fi:xtures  part 
of  the  freehold  has  been  more  strictly  apjDlied  than  between  other 
classes  of  persons ;  yet  the  general  rule,  even  here,  now  is,  that  any 
thing  of  a  personal  nature,  not  absolutely  affixed  to  the  freehold,  is 
not  to  be  considered  as  an  incident  to  the  land.^  And,  as  between 
landlord  and  tenant,  the  rigor  of  the  old  law  became  gradually 
relaxed,  as  a  more  just  method  of  reasoning  suggested  that  a  man 
might  have  occasion,  to  affix  a  chattel  belonging  to  himself,  to  the  land 
of  another,  and  yet  not  be  wilhng  to  part  with  his  ownership  in  such 


possession,  and  is  a  good  answer  to  an  action  of  trespass  brought  against  him  for 
entering  to  take  the  crop  away.  Beavan  v.  Dehihay,  IH.  Bl.  5  ;  1  Inst.  56,  a;  Shep. 
Touch.  244 ;  Griffitlis  v.  I'uleston,  1.3  M.  &  W.  358. 

1  Co.  Lit.  53,  a. 

2  Culling  V.  TuiTnell,  Bull.  N.  P.  34. 

8  Walker  v.  Sherman,  20  Wend.  R.  637. 
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chattel ;  that  it  might  become  necessary,  for  the  comfortable  or 
profitable  occupation  of  a  house,  that  the  tenant  should  put  up  things 
temporarily  for  his  own  use  ;  and  that  it  would  be  unjust  to  consider 
such  articles  the  absolute  property  of  the  owner  of  the  house,  when 
the  tenant  had  manifestly  placed  them  there  for  his  own  purposes.^ 
Courts  of  law  subsequently  adopted  the  principle,  that  it  is  for  the 
benefit  of  the  public  to  encourage  tenants  to  make  improvements  in 
trade,  and  to  do  what  is  advantageous  for  the  estate  during  the  term, 
with  the  certainty  of  their  being  still  benefited  by  it  at  the  end  of 
the  term.^  And  in  modern  times  the  rule  is  understood  to  be,  that, 
upon  principles  of  general  policy,  a  tenant,  whether  for  life,  for  years, 
or  at  will,  is  permitted  to  carry  away  all  such  fixtures  of  a  chattel 
nature,  as  he  has  himself  erected  upon  the  demised  premises,  for  the 
purpose  of  ornament,  domestic  convenience,  or  to  carry  on  trade; 
provided  the  removal  can  be  effected  without  material  injury  to  the 
freehold. 

§  545.  As  regards  trade  fixtures,  it  may  be  stated,  ia  general 
terms,  that  a  tenant  may  take  away  whatever  he  erects  for  the  pur- 
pose of  carrying  on  trade,  whether  it  be  machinery  or  buildings,  even 
though  affixed  to  the  soil  or  freehold.  This  principle  was  first  dis- 
tinctly recognized  in  a  case  where  a  tenant  for  years,  who  was  a 
soap-boiler,  for  the  convenience  of  his  trade  put  up  vats  and  copper 
tables,  upon  the  demised  premises.  Chief  Justice  Holt  held  they 
might  be  removed  during  the  term,  not  by  virtue  of  any  special 
custom,  but  by  the  common  law,  in  favor  of  trade,  and  to  encourage 
industry.^  There  have  been  similar  adjudications  in  the  case  of  a 
baker's  oven;*  salt  pans;^  carding-machines ;  ^  cider-mills  and  fur- 
naces;^ steam  engines;^  copper  stills,  &c.,  erected  to  carry  on  the 
business  of  a  distillery,  though  fixed  to  the  building ;  ^  or  a  stone  for 


1  Beck  V.  Eebow,  1  P.  Wms.  R.  94. 

2  Lawton  v.  Lawton,  3  Atk.  R.  13. 

8  Poole's  Case,  1  Salk.  R.  368 ;  Union  Bank  v.  Emerson,  15  Mass.  R,  159.. 
4  Year  Book,  20  Henry  VII.  13,  b. 
"  1  H.  Black.  259,  n. ;  Pillow  v.  Love,  5  Hayw.  109. 
"  Taffe  V.  Warwick,  3  Blackf.  111. 

'  Holmes  v.  Tremper,  20  Johns.  R.  29 ;  Lawton  v-  Lawton,  3  Atk.  14. 
'  Cook  V.  Champlain  Transp.  Co.  1  Depio,  R.  92 ;  Swift  v.  Thompson^  9  Conn.  R. 
63  ;  DutUey  v.  Dudley,  cited  by  Lord  Kenypn,  4  Esp.  3,4. 
»  Reynolds  v.  Shuler,  5  Cow.  E.  323 ;  Raymond  v.  White,  7  Cow.  R.  319. 

.     33* 


390  LAW  OF  LANDLORD  AND  TENANT.         [CH.  XII. 

grinding  bark,  affixed  to  a  bark-mill. ^  Of  the  same  character  are 
buildings  called  Dutch  barns,  standing  on  a  foundation  of  brickwork 
in  the  ground;^  a  varnish  house,  for  carrying  on  a  varnish  manu- 
factorj,  built  on  a  brick  foundation  with  a  chimney ;  ^  or  a  ball-room, 
erected  by  the  lessee  of  an  imi,  resting  upon  stone  posts  shghtly  im- 
bedded in  the  soil,  and  which  are  removable  without  injury  to  the 
inheritance.* 

§  546.  This  doctrine  was  fully  considered  in  the  Supreme  Court 
of  the  United  States,  where  Mr.  Justice  Story  held,  that  the  ques- 
tion whether  a  given  article  is  capable  of  removal  does  not  depend 
upon  the  form  or  size  of  the  building,  whether  it  has  a  brick  founda- 
tion, is  one  or  more  stones  high,  or  has  a  chimney  ;  but  that  the  only 
question  is,  whether  it  was  designed  for  the  purposes  of  trade  ;  that 
a  tenant  may  erect  a  large  as  well  as  a  small  messuage,  or  a  soap- 
boilery  of  one  or  two  stories  high,  and  on  such  foundations  as  he 
chooses ;  and  was  not  liable  in  that  case  for  waste  in  pulling  down 
and  removing  a  wooden  dwelhng-house,  with  a  stone  cellar  and  brick 
chimney,  which  he  erected  upon  a  lot  of  land  he  had  rented  for  a 
term  of  years,  for  the  purpose  of  carrying  on  the  business  of  a  dairy- 


'  Heermance  o.  Vernoy,  6  Johns.  E.  5;  Taylor  r.  Townsend,  8  Mass.  416.  Gas 
fixtures,  and  sitting  stools,  when  placed  by  a  tenant  in  a,  shop  or  store,  although 
fastened  to  the  building,  are  not  to  be  considered  fixtures,  as  between  the  landlord  and 
tenant ;  but  they  are  tlie  property  of  the  tenant,  and  may  be  removed  by  him,  not  only 
during  the  term  but  after  its  expiration.  '  Per  Bosworth,  J.,  in  Lawrence  v.  Kemp, 
1  Duer,  R.  363. 

2  Dean  v.  AUalley,  3  Esp.  N.  P.  C.  11 ;  Wells  v.  Bannister,  4  Mass.  514. 

8  Penton  v.  Robart,  2  East,  88;  Rex  v.  Otley,  1  B.  &  'KA.  161. 

*  Ombony  v.  Jones,  19  N.  Y.  R.  234.  In  this  case,  Mr.  Justice  Grover  observes, 
that  the  building  in  question  was  erected  by  an  innkeeper  for  the  accommodation  of  his 
business,  and  falls  within  the  rule,  conferring  upon  tenants  the  right  of  removing  build- 
ings erected  for  the  purposes  of  trade.  There  can  be  no  reason  why  a  tenant  engaged 
in  keeping  a  boarding-house,  a  tavern,  or  livery  stable,  upon  demised  premises,  and 
requiring  additional  accommodations,  should  not  be  at  liberty  to  construct  buildings 
and  remove  them  at  the  end  of  the  term,  that  will  not  apply  with  equal  force  to  build- 
ings erected  for  the  purpose  of  manufacture.  Yet  the  distinction  between  erections 
for  trade  and  agriculture  rests  upon  artificial  reasoning  not  very  satisfactory,  but  is 
too  firmly  established  to  be  disregarded.  I  think  the  rule  to  be  gathered  from  the 
cases  is,  that  a  tenant  may  remove,  during  his  term,  all  erections  made  by  him  for 
the  purpose  of  trade,  that  can  be  removed  without  injury  to  the  land,  or  somethino- 
permanently  attached  thereto.  Where  the  foundation  upon  which  a  building  rests, 
is  imbedded  in  the  earth,  he  cannot  remove  the  foundation;  but  when  the  building 
rests  upon  such  foundation,  and  is  confined  by  its  weight  only,  he  may  remove  the 
building. 
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pan,  and  for  the  residence  of  his  family  and  servants  engaged  in  the 
business.^  And  where  a  tenant  for  years,  took  down  and  removed  an 
old  shop  standing  on  the  leased  premises,  and  erected  a  new  one  on  its 
foundation  for  the  same  purposes,  the  use  of  a  portion  of  the  materials 
of  the  old  shop  in  the  construction  of  the  new.  one  by  such  tenant, 
was  held  not  to  vest  the  title  to  the  latter  in  the  owner  of  the  former, 
if  the  new  shop  was  a  different  and  distinct  building  from  the  old 
shop,  and  not  the  old  one  repaired  or  reconstructed ;  the  title  to  the 
new  shop,  in  such  case,  turning  on  the  question,  whether  it  was  sub- 
stantially and  essentially  the  same  building  as  the  old  one.^  The 
principle  has  been  held  to  extend  to  gardeners  and  nursery-men,  who 
are  considered  tradesmen,  and  may  take  away  their  greenhouses  and 
hothouses,  with  all  trees,  shrubbery,  &c.,  planted  for  the  purpose 
of  sale.^  But  a  person  who  occupies  land  as  a  farmer,  and  is  not  a 
professed  nurseryman  or  gardener,  cannot  carry  away  young  fruit 
trees  raised  on  the  demised  premises,  for  the  purpose  of  planting  in 
his  gardens  or  orchards.* 

§  547.  Domestic  fixtures  are  all  such  articles  as  a  tenant  attaches 
to  a  dwelling-house,  in  order  to  render  his  occupation  more  com- 
fortable or  convenient,  and  may  be  separated  from  it  without  doing 
substantial  injury ;  such  as  furnaces,  stoves,  cupboards  and  shelves, 
bells,  bell  pulls,  gas  fixtures,  &c.  ;^  or  things  merely  ornamental,  as 
painted  wainscots,  pier  and  chimney  glasses,  although  attached  to  the 
wall  with  screws,  marble  chimney-pieces,  grates,  beds  nailed  to  the 
walls,  window-blinds  and  curtains.^     All  these  articles,  whether  useful 


1  Van  Ness  v.  Packard,  2  Peters,  K.  137;  "Washburn  v.  Sproat,  16  Mass.  R.  449; 
Pemberton  v.  King,  2  Uever.  (S.  C),  E.  376;  Fairies  v.  Walker,  1  Bailey  (N.  C),  R. 
541 ;  Godard  v.  Gould,  14  Barb.  662. 

2  Beers  v.  St.  John,  16  Day,  322.  The  principal  circumstances  to  be  considered  in 
inquiring  whether  any  particular  article  is  removable  as  a  trade  fixture,  are,  the  nature 
of  its  annexation  to  the  freehold  and  the  extent  of  injury  which  would  be  caused  by 
its  removal ;  the  character  of  its  construction,  and  the  intention  with  which  it  was 
put  up  ;  its  comparative  value  to  the  respective  claimants ;  and  the  existence  or  other- 
wise of  any  custom  relating  to  the  matter.  See  Artios  &  Fer.  on  Fixtures,  Part  1, 
c.  2,  §  1. 

3  King  V.  Wilcomb,  7  Barb.  R.  263;  2  East,  R.  90;  7  Taunt.  R.  191. 
*  Wyndham  v.  Way,  4  Taunt.  316;  Miller  v.  Baker,  1  Met.  27. 

6  Rex  V.  St.  Dunstan,  4  B.  &  C.  686 ;  Lee  v.  Risdon,  7  Taunt.  191 ;  1  B.  &  C.  77 ; 
.5  B.  &  A.  625 ;  6  T.  R.  379 ;  7  C.  &  P.  328 ;  6  Bing.  437  ;  Lawrence  v.  Kemp,  1  Duer, 
R.  363. 

^  Beck  V.  Rebow,  1  P.  Wms.  94 ;  Lawton  v.  Lawton,  supra. 
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or  ornamental,  are  in  a  manner  necessary  to  the  tenant's  domestic 
comfort,  and,  being  easily  severed  from  the  house,  are  capable  of 
being  equally  useful  to  him  in  any  other  house  he  may  occupy.  But 
things  which  he  affixes  to  the  house  in  a  more  permanent  manner,  in 
order  to  complete  it,  such  as  hearth-stones,^  doors ^  and  windows, 
shelves,  closets,  presses,  locks  and  keys,^  he  cannot  take  away,  be- 
cause such  things  are  peculiarly  adapted  to  the  house  in  which  they 
are  fixed,  and,  if  taken  away,  are  injurious  to  the  freehold.*  All 
substantial  additions  made  to  the  house,  also,  become  part  of  the 
freehold,  and  are  immovable,  such  as  conservatories,  greenhouses, 
hothouses,  pigstyes,  stables,  wash-houses,  and  other  outhouses ;  ° 
neither  can  he  remove  shrubbery  or  flowers  planted  by  him  in  the 
garden.^ 

§  548.  This  privilege,  however,  has  not  been  extended  to  the  case 
of  buildings,  outhouses,  &c.,  which  have  been  erected  for  agricul- 
tural purposes ;  though  it  is  difBcult  to  perceive  why  such  fixtures 
should  stand  upon  a  less  favorable  footing  than  trade  fixtures,  when 
the  relative  importance  of  the  two  arts  to  the  community  is  consid- 
ered. The  industry  of  the  farmer  will,  of  course,  be  more  productive 
in  proportion  to  the  improved  condition  of  his  buildings,  and  his 
advantages  for  rearing  stock  and  storing  produce  ;  and  it  seems  but 
a  narrow  policy  which  refuses  to  the  agricultural  tenant  the  same 
protection  that  is  extended  to  the  improvements  of  the  manufacturer. 
The  doctrine  was  strongly  laid  down  by  Lord  Ellenborough,  in  an 
Enghsh  case,  where  the  tenant  of  a  farm,  under  a  lease  for  twenty- 
one  years,  erected  at  his  own  expense  a  variety  of  substantial  build- 
ings for  agricultural  purposes,  with  foundations  a  foot  and  a  half  in 
the  ground ;  and,  previous  to  the  expiration  of  his  lease,  pulled  down 
the  erections,  dug  up  the  foundations,  and  carried  away  the  materials, 
leaving  the  premises  in  the  same  state  as  when  he  entered  upon  them  ; 
the  court  being  of  opinion,  that  to  permit  him  to  do  so  would  be  an 


1  Poole's  Case,  1  Salk.  368,  cited  3  East,  38. 

2  Kinlyside  v.  Martin,  2  Black.  R.  HI. 

8  Lady  St.  John  v.  Piggott,  2  Bulst.  103 ;  Lifoid's  Case,  11  Co.  50. 

*  2  Bulst.  113;  Cro.  Jac.  329;  2  Black.  R.  1111 ;  2  Ves.  &  B.  349. 

^  Buckland  v.  Butterfield,  2  B.  &  R.  54 ;  4  B.  M.  240 ;  Penry  v.  Brown  2  Stark. 
C.  403. 

«  Empson  v.  Soden,  1  N.  &  M.  720 ;  s.  c.  4  B.  &  Ad.  656 ;  2  East,  91.  As  to  straw- 
berry beds,  see  1  Campb.  227. 
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innovation  upon  the  uniform  current  of  legal  authorities  on  the  sub- 
ject.i  But  in  the  case  before  referred  to,  as  containing  the  opinion 
of  Mr.  Justice  Story ,2  that  distinguished  judge  questioned  whether 
the  Enghsh  doctrine  was  apphcable  to  the  circumstances  of  this 
country,  and,  in  fact,  seems  clearly  to  have  repudiated  it.  And  in 
Massachusetts  the  rule  apphcable-  to  trade  fixtures  was  extended  to 
an  agricultural  tenant ;  who  was  permitted  to  remove  all  improve- 
ments the  removal  of  which  would  not  injure  the  inheritance.^  In 
New  York,  also,  the  rule  was  stated  generally  in  the  Supreme  Court, 
that  a  tenant  who  makes  additions  or  improvements  upon  the  land, 
for  the  purpose  of  its  better  use  and  enjoyment,  may  rightfuUy  re- 
move such  additions  and  improvements,  at  any  time  before  his  right 
of  enjoyment  expires,  applying  the  rule  to  all  erections  for  agricultural 
purposes,  as  well  as  to  erections  for  the  purposes  of  trade  ;*.but  the 
Court  of  Appeals  have  not  sanctioned  this  extOnsion  of  the  doctrine.  It 
is  to  be  observed,  however,  that  if  the  thing  in  question  is  so  constructed 
as  not  to  become  affixed  to  the  land  or  house,  it  is  a  mere  chattel,  and 
cannot,  under  any  circumstances,  be  considered  a  fixture.  Thus  if  a 
tenant  erect  a  barn,  and  put  it  upon  pattens  and  blocks  of  wood  lying 
on  the  ground,  but  not  let  into  the  ground,  it  never  has  been  treated 


1  Elwes  V.  Mawe,  3  East,  R.  3S.  In  England,  the  relative  rights  of  landlord  and 
tenant  with  respect  to  farm  buildings  or  machinery  erected  by  tenants  for  agricultural 
purposes,  or  for  purposes  of  trade,  have  been  regulated  by  a  recent  statute.  By  14  & 
15  Vic.  c.  25,  if  a  tenant,  with  the  consent  of  his  landlord  in  writing,  shall  erect  any 
farm  building,  whether  detached  from  the  soil  or  not,  or  put  up  any  building,  engine, 
or  machinery,  either  for  agricultural  purposes,  or  for  purposes  of  trade  and  agriculture; 
such  erections  shall  be  his  property,  and  may  be  removed,  provided  such  removal  can 
be  done  without  injury  to  the  freehold,  and  after  giving  the  landlord  a  month's  notice 
of  his  intention  to  remove  them.  But  after  receiving  such  notice  the  landlord  may 
elect  to  purchase  them  at  a  valuation  to  be  ascertained  by  two  referees,  to  be  chosen  by 
the  parties. 

^  Van  Ness  v.  Packard,  supra. 

8  Whiting  V.  Brastow,  4  Pick.  E.  310. 

•  Dubois  V.  Kelley,  10  Barb.  R.  496.  The  New  York  Court  of  Appeals,  in  the 
case  of  Ombony  v.  Jones,  supra,  refused  to  sanction  this  doctrine  to  the  extent  laid 
down  by  the  Supreme  Court  in  Dubois  v.  Kelley.  Judge  Comstock,  delivering  the 
opinion  of  the  court,  says,  the  rule  as  thus  stated,  is,  I  think,  laid  down  Somewhat 
too  broadly.  The  adjudged  cases,  I  am  confident,  do  not  sustain  a  doctrine  so  gen- 
eral. On  the  contrary,  the  general  maxim  of  the  law  is,  that  whatever  is  affixed  to 
the  realty,  becomes  part  of  it,  and  partakes  of  all  its  incidents  and  properties.  This  is 
the  rule  even  in  the  relation  of  landlord  and  tenant;  many  exceptions  have  been 
grafted  upon  it,  but  the  rule  itself  has  not  been  reversed,  and  therefore  it  must  not  be 
lost  sight  of. 
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as  a  fixture,  but  might  always  be  remored.i  gg  ^  cider-mill  and 
press  erected  by  a  tenant  from  year  to  year,  also  a  post  and  rail 
fence,  have  been  held  to  be  personal  property,  removable  by  bim.^ 
And  the  erection  of  a  chimney  does  not  prevent  the  right,  which 
would  otherwise  have  existed,  of  removing  the  surrounding  building.^ 

§  549.  So  completely  are  movable  fixtures  considered  the  personal 
property  of  the  tenant,  that  they  may  be  stripped  from  the  house,  and 
seized  and  sold  under  an  execution  against  him,  as  his  goods  and 
chattels ;  and  the  tenant  may  also  sell  or  mortgage  them,  although 
they  are  not  distrainable  for  rent  until  after  they  have  been  permar- 
nently  separated  from  the  freehold  by  the  tenant,  for  the  purpose  of 
being  apphed  to  some  other  use.*  On  his  death,  they  go  to  his 
executor  or  administrator,  and  not  to  the  heir ;  they  are  devisable, 
and  by  a  conveyance  pass  to  the  vendee."  The  tenant's  right  of 
removal,  however,  does  not  depend  altogether  upon  the  general  law, 
but  may  be  governed  by  a  special  custom,  or  the  lex  loci ;  and  the 
principles  we  have  formerly  noticed  under  the  head  of  emblements, 
relative  to  the  effect  of  usage  in  regulating  the  general  relation  of 
landlord  and  tenant,  are  equally  applicable  to  the  law  of  fixtures.  But 
such  usage  will  never  be  permitted  to  contravene  an  express  agree- 
ment ;  and  therefore  buildings,  though  erected  for  the  purposes  of 
trade,  cannot  be  removed  by  the  lessee,  if  his  lease  contains  an  express 
covenant  to  repair,  and  yield  up  at  the  end  of  the  term  buildings 
erected  during  the  term.^ 

§  550.  The  rule,  as  regards  the  removal  of  any  fixture,  requires 
that  the  article  he  capable  of  removal,  without  the  destruction  or 
serious  injury  of  the  freehold ;  that  is,  the  premises  must  be  in  as 


1  Smith  V.  Benson,  1  Hill  (N.  Y.),  E.  176;  Culling  v.  Taffnell,  Bull.  N.  P.  34; 
9  East,  215  ;  8  Bingh.  R.  186  ;  2  B.  &  A.  165. 

2  Holmes  v.  Tremper,  supra;  Fitzherbert  v.  Shaw,  1  H.  Black.  258. 
8  2  East,  R.  88 ;  4  Esp.  R.  33 ;  Van  Ness  v.  Packard,  supra. 

*  Reynolds  v.  Shuler,  5  Cow.  R.  323 ;  Vausse  v.  Russell,  2  McCord,  329.  The  lien 
given  by  statute  in  some  places  to  mechanics  upon  buildings  erected  by  them,  attaches 
to  all  such  erections  as  a  tenant  has  a  right  to  remove,  and  may  be  sold  by  such  me- 
chanic, under  execution  on  a  judgment  establishing  his  lien.  Ombony  v.  Jones, 
supra. 

6  20  Wend.  R.  637  ;  9  Cow.  R.  307  ;  Watts,  378. 

«  Naylor  v.  CoUings,  1  T^unt.  E.  21 ;  Thresher  v.  East  London  W.  W.  2  B.  & 
C.  608. 
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good  plight  and  condition  after  removal  as  tliey  were  before  annexsr 
tion.i  And  it  is  a  question  for  a  jury  to  determine  in  all  cases,  pur- 
suant to  these  principles,  whether  a  given  article  is  removable  or  not.^ 
It  is  to  be  understood,  also,  that  whenever  a  fixture  is  removed,  the 
tenant  must  repair  any  injury  the  premises  may  sustain  by  the  act  of 
removal.  Or  if  an  article  has  been  put  up  in  substitution  of  another, 
which  was  attached  to  the  premises  at  the  time  of  the  demise,  the  ten- 
ant, on  taking  down  his  own  fixture,  is  bound  to  restore  the  former,  or 
to  replace  it  by  another  erection  of  a  similar  description.^ 

§  551.  The  decisions,  also,  generally  agree,  that  whatever  fixtures 
the  tenant  has  a  right  to  remove  must  be  removed  lefore  Ms  term  ex- 
pires, or  at  least  before  he  quits  possession  ;  for  if  the  tenant  leaves 
the  premises  without  removmg  them,  and  the  landlord  takes  posses- 
sion, the  fixtures  then  become  the  property  of  the  landlord.*  The 
tenant's  right  to  remove  is  rather  considered  as  a  privilege  allowed 
him,  than  an  absolute  right  to  the  things  themselves,  as  distinct  from 
the  land.  If  he  does  not  exercise  this  privilege  before  his  interest 
expires,  he  cannot  do  so  afterwards ;  because  the  right  to  possess  the 
land,  and  the  fixtures  as  part  of  the  realty,  vests  immediately  in  the 
landlord ;  and  although  the  landlord  has  no  right  to  complain  if  the 
land  be  restored  to  him  in  the  same  phght  it  was  before  he  made  the 
lease,  yet,  if  the  land  be  suffered  to  come  to  him  with  additions  and 
improvements,  he  has  a  right  to  consider  them  as  part  of  his  property. 
Nor  is  this  any  injustice  to  the  tenant ;  for  it  is  his  own  fault  if  he 
sufiers  the  land  to  return  to  the  landlord  with  the  fixtures  annexed. 
But  this  rule  is  said  to  have~  its  foundation  in  the  presumj)tion  of  aban- 
donment, arising  from  the  conduct  of  the  tenant,  where  he  quits  the 
premises  leaving  his  fixtures  behind  him.  This  presumption  can 
never  arise,  so  long  as  the  tenant  remains  in  possession ;  therefore, 
where  he  holds  over,  even  so  far  as  to  become  a  trespasser,  he  will 


'  Whiting  V.  Brastow,  4  Pick.  E.  311;  Kirwan  v.  Latour,  1  Har.  &  Johns.  289; 
Lawton  v.  Lawton,  3  Atlc.  E.  13. 

2  Aviery  v.  Cheslyn,  5  Nev.  &  M.  373  ;  3  Ad.  &  El.  75 ;  "Winslow  v.  Merchants  Ins. 
Co.  4  Met.  E.  306. 

8  Foley  V.  Addenbrooke,  13  Mees.  &  Wels.  197. 

*  Reynolds  v.  Shnler,  supra ;  Ktzherbert  v.  Shaw,  1  H.  Black.  258 ;  Lyde  v.  Eussell, 
1  B.  &  A.  394;  7  Taunt.  B.  191 ;  White  v.  Arndt,  1  Wheat.  91 ;  Pemberton  o.  King, 
2Dev.  376;  Gaffield  v.  Hapgood,  17  Pick.  192;  Stockwell  v.  Marks,  5  Shep.  455; 
Beers  v.  St.  John,  16  Conn.  322 ;  Lawrence  v.  Kemp,  1  Duer,  363. 
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not  be  considered  as  having  abandoned  sucb  tbings  as  he  bad  a  rigbt 
to  remove.  Thus,  wbere  a  tenant  bad  underlet  a  part  of  the  premises 
to  an  under-tenant,  ^\\w  erected  a  building  for  tbe  purpose  of  making 
varnisb,  in  wbicb  be  carried  on  bis  trade,  and,  after  tbe  term  bad 
expired,  tbe  landlord  was  obliged  to  bring  a  suit  against  tbe  under- 
tenant, to  recover  possession  of  tbe  premises,  who  thereupon  pulled 
down  tbe  building  and  carried  away  tbe  materials,  while  tbe  suit  was 
pending ;  tbe  court  were  of  tbe  opinion  that  he  bad  a  right  to  do  so, 
for  that  being  in  possession  of  tbe  premises  at  tbe  time  tbe  things 
were  taken  away,  there  was  no  pretence  for  saying  he  bad  abandoned 
his  claim  to  them.^ 

§  552.  If  a  tenant,  at  the  close  of  his  term,  re)ieivs  Ms  lease,  and 
acquires  a  fresh  interest  in  the  premises,  he  should  take  care  to 
reserve  bis  right  to  remove  such  fixtures,  as  he  had  under  tbe  old  ten- 
ancy, a  rigbt  to  sever.  For  where  bis  continuance  in  possession  is 
under  a  new  lease  or  agreement,  his  right  to  remove  fixtures  is  deter- 
mined, and  be  is  in  the  same  situation  as  if  tbe  landlord,  being  seized 
of  the  land  together  with  the  fixtures,  had  demised  both  to  him.^  But 
if,  in  consequence  of  a  verbal  agreement  with  his  landlord  to  purchase 
the  fixtures,  a  tenant  neglects  to  remove  them  during  the  term,  he 
camiot  be  supposed  to  have  abandoned  them  to  bis  landlord.^  There 
are  cases,  also,  in  which,  from  tbe  very  nature  of  the  tenancy,  the 


1  Penton  u.  Eobart,  supra.  Also  reported  by  Esp.  N.  P.  C.  33  ;  Davis  v.  Jones, 
2  B.  &  A.  166 ;  Wccton  v.  Wooacoek,  7  Mees.  &  Wels.  14.  In  which  case  the  court 
say,  the  rule  to  be  collected  from  the  several  cases  decided  on  this  subject,  seems  to  be 
this,  that  the  tenant's  right  to  remove  fixtures  continues  during  his  original  term,  and 
during  such  further  period  as  he  holds  the  premises,  under  a  right  still  to  consider  him- 
self as  tenant.  See  also,  Ruffoy  v.  Henderson,  17  Q.  B.  574,  79  E.  C.  L.  R.  574. 
And  in  Heap  v.  Barton,  12  C.  B.  274  (74  C.  L.  R.  274),  Ld.  C.  J.  Jervls,  speaking 
on  this  subject  says,  "  The  courts  seem  to  have  taken  three  separate  views  of  the  rule": 
first,  that  fixtures  go,  at  the  expiration  of  the  term,  to  the  landlord,  unless  the  tenant 
has,  during  the  term,  exercised  his  right  to  reserve  them ;  secondly,  as  in  Ponton  v. 
Robart,  that  the  tenant  may  remove  the  fixtures,  notwithstanding  the  term  has  expired, 
if  he  remains  in  possession  of  the  .premises ;  and,  thirdly,  that  his  right  to  remove 
them  after  his  term  has  expired,  is  subject  to  this  further  qualification,  namely,  that 
the  tenant  continues  to  hold  the  premises  under  a  right  still  to  consider  himself  as 
tenant." 

2  Eitzhcrbeit  v.  Shaw,  l^i.  Black.  R.  258 ;  2  B.  &  C.  608 ;  4  D.  &  R.  62 ;  Lee  v. 
Riston,  7  Taunt.  R.  191 ;  Colgrave  v.  Bias  Santos,  1  Barn.  &  Cres.  79.  But  see  the 
case  of  Dubois  v.  Kelly,  supra. 

^  Hallen  v.  Runder,  3  Tyr.  959. 
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lessee  must  have  the  privilege  of  removing  fixtures  after  the  termina- 
tion of  his  interest ;  such  as  where  he  holds  under  any  uncertain  term 
or  contingency,  as  for  life,  or  upon  the  happening  of  an  event.  In 
such  cases,  no  presumption  of  gift  arises,  and  the  property  still  remains 
in  the  tenant.  He  therefore  has  the  right  of  removing  them  after  his 
term  has  ended,  provided  he  exercises  that  right  -within  a  reasonable 
time.i  It  is  for  a  similar  reason,  that  an  exception  to  the  rule  pre- 
vails in  favor  of  nursery-men ;  .for  in  the  case  of  a  lease  for  the  pur- 
pose of  nurturing  trees  and  plants  until  they  are  ready  to  be  trans- 
planted, in  the  absence  of  any  express  agreement,  the  interest  of  the 
tenant  in  the  land,  for  the  purpose  contemplated  by  the  parties,  -will 
be  held  to  continue  until  that  purpose  is  accomplished  ;  and  the  ten- 
ant -win  be  aUoTved  to  cultivate  the  trees  until  they  can  be  trans- 
planted, and  then  to  remove  them.^  Where  property  is  demised  -with 
fixtures,  the  tenant's  interest  in  them  is  similar  to  that  -which  holds 
■with  respect  to  trees ;  if  he  severs  them,  the  right  of  possession  im- 
mediately reverts  to  the  landlord.^ 

§  553.   Whenever  the  tenant  quits  possession  of  the  land  -without 
removing  his  fixtures,  the  property  in  them  immediately  vests  in  the 


1  "Weeton  v.  Woodcock,  supra. 

^  King  V.  Wilcomb,  supra,  la  this  case,  Mr.  Justice  Harris  remarks,  -with  that  clear- 
ness and  precision  -which  distinguish  the  learned  judge  :  "  The  ancient  rule,  that  -what- 
ever was  attached  to  the  freehold  by  the  tenant,  became  part  of  ths  freehold,  and  could 
not  afterwards  be  remored  by  him,  has  gradually  been  relaxed  in  favor  of  the  tenant, 
until  now  I  understand  the  general  rule  to  be,  that  any  one  who  has  a  temporary  in- 
terest in  land,  and  who  makes  additions  to  it  or  improvements  upon  it,  for  the  purpose 
of  the  better  use  or  enjoyment  of  it,  may,  while  such  temporary  interest  continues,  at 
any  time  before  his  right  of  enjoyment  expires,  rightfully  remove  such  additions  and 
improvements.  If  he  omit  to  sever  the  addition  or  improvement  until  his  right  of  en- 
joyment ceases,  such  omission  is  to  be  deemed  an  abandonment  of  his  right,  and  there- 
after the  addition  or  improvement  he  has  made  becomes,  to  all  intents,  a  part  of  the 
inheritance ;  and  the  tenant,  as  well  as  any  other  person  who  severs  it,  becomes  a  tres- 
passer. I  think  this  may  now  be  stated  to  be  the  general  rule  in  respect  to  fixtures, 
which  a  tenant  attaches  to  the  fi-eehold.  To  this  extent  the  original  rule  of  the  common 
law,  quicquid  plantatur  solo,  solo  cedit,  has  yielded  to  the  changed  condition  of  society. 
Public  policy,  especially  in  this  country,  requires  that  the  tenant  should  be  permitted  so 
to  use  the  premises  he  occupies,  as  to  derive  the  greatest  amount  of  profit  and  comfort, 
consistent  with  the  rights  of  the  owner  of  the  freehold.  There  may  be  exceptions  to  the 
general  rule  I  have  stated,  but  I  think  they  will  be  found  limited  to  cases,  where  the 
removal  of  the  additions  or  improvements  made  by  the  tenant  would  operate  to  the 
prejudice  of  the  inheritance,  by  leaving  it  in  a  worse  condition  than  when  the  tenant 
took  possession." 

8  Tarrant  v.  Thompson,  5  B.  &  A.  826. 
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landlord,  and  though  they  are  subsequently  severed,  the  tenant's  right 
to  them  does  not  revive .  This  was  held  in  a  suit  brought  by  a  ten- 
ant from  year  to  year,  for  bells,  pulls,  cranks,  and  wires,  which  he 
had  hung  at  his  own  expense ;  after  he  quit  possession  the  landlord 
took  down  the  bells,  intending  to  sell  them,  and  refused  to  deliver 
them  to  the  tenant,  but  the  tenant  was  not  allowed  to  recover.^ 
Where  a  tenant,  therefore,  has  a  right  to  remove  fixtures,  and  wishes 
to  leave  them  on  the  premises  after  the  expiration  of  the 'term,  for  the 
purpose  of  valuing  them  to  an  incoming  tenant,  or  for  any  other  pur- 
pose, it  can  only  be  with  his  landlord's  consent ;  for  if,  without  such 
consent,  they  remain  on  the  premises  after  the  Expiration  of  the  term, 
the  tenant  loses  his  property  in  them.^ 

'"'  §  554.  The  rights  of  parties,  respecting  particular  articles,  will  be 
much  regulated  by  custom ;  and,  therefore,  where  it  has  been  cus- 
tomary to  value  a  particular  article,  between  outgoing  and  incoming 
tenants,  it  becomes  a  proper  criterion  for  determining  the  nature  of 
the  property,  and  whether  it  is  a  fixture  or  not.^'  A  tenant  may, 
by  the  terms  of  his  agreement,  not  only  vary  his  rights  as  to  the 
description  of  articles  he  is  entitled  to  remove,  but  may  enlarge  the 
time  of  their  removal  and  subject  himself  to  greater  restrictions,  or 
secure  to  himself  greater  privileges  in  the  ultimate  disposition  of 
them,  than  would  attach  to  him  merely  as  tenant.  As,  for  example, 
where  he  has,  by  the  terms  of  his  lease,  the  privilege  of  selling  his 
fixtures,  by  valuation,  to  an  incoming  tenant,  his  property  in  the 
fixtures  would  not  determine  at  the  expiration  of  the  lease,  and  he 
would  still  have  a  right  of  onstand  on  the  premises.*  He  may,  in 
fact,  acquire  an  almost  unlimited  power  by  the  terms  of  his  lease,  of 


1  Xyde  V.  Russell,  1  Barn.  &  Ad.  394. 

2  Minshall  v.  Lloyd,  2  M.  &  W.  450.  But  the  acceptance  of  an  under-lease  of  land, 
with  all  the  privileges  belonging  thereto,  as  enjoyed  by  the  outgoing  tenant,  does  not  subject 
the  sub-lessee  to  the  obligation  of  a  covenant,  in  tlie  original  lease,  to  leave  all  buildinn-s 
which  the  lessee  might  erect  during  the  tenancy.     Ombony  v.  Jones,  supra. 

s  Davis  V.  Jones,  2  B.  &  A.  166.  The  relative  rights  of  landlords  and  tenants  have 
been  in  these  respects  regulated  in  England  by  14  &  15  Vic.  c.  25,  §  3,  which  provides 
that  if  any  tenant  with  the  written  consent  of  his  landlord,  erects  any  farm  buildings  or 
machinery  for  agricultural  purposes  or  for  the  purposes  of  trade  and  agriculture,  they 
shall  remain  the  property  of  the  tenJrnt ;  but  he  cannot  remove  them  without  first 
giving  his  landlord  thirty  days  written  notice  of  his  intention,  when  the  landlord  may 
elect  to  purchase  them  of  the  tenant,  at  a  valuation  to  be  fixed  by  two  refereSs. 

*  Beaty  v.  Gibbons,  supra;  Burn  v.  Miller,  4  Taunt.  E.  745. 
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removing  things  wMcli  he  affixes  to  the  freehold ;  as  if  his  demise 
for  years  contains  the  clause  without  impeachment  of  waste,  this 
condition  -will  have  the  same  effect  as  if  it  were  inserted  in  a  demise 
of  an  estate  for  life.^  By  entering  into  special  conditions  of  this 
nature,  the  parties  entirely  change  the  situation  in  which  they  would 
stand  to  each  other,  from  the  mere  relation  of  landlord  and  tenant; 
and  the  claims  in  controversy  would,  in  such  cases,  resolve  them- 
selves into  questions  of  construction,  where  the  only  point  for  deter- 
mination, is,  whether  the  article  in  question  falls  within  the  terms  of 
the  agreement  or  not.^  It  is  not  unusual,  however,  for  the  sake  of 
avoiding  disputes,  to  insert  clauses  in  the  lease  for  removing  fixtures, 
as  that  the  tenant  shall  have  the  liberty  to  remove  all  the  machinery 
and  erections  he  puts  up.  And  it  may  be  almost  unnecessary  to 
observe,  that  where,  at  the  time  of  making  a  demise,  nothing  is  said 
respecting  the  fixed  articles  belonging  to  the  premises,  the  tenant 
wiU  be  entitled  to  the  use  of  them  during  his  tenancy,  as  part  of  the 
demise  ;  and  the  landlord  cannot  afterwards  remove  them,  or  insist 
upon  their  being  valued  or  paid  for. 


1  Com.  Dig.  tit.  8,  ch.  2,  §  12. 

8  Kex  V,  Topping,  Trin,  T,  6  Goo.  IV. 
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CHAPTER    XIII. 

THE  LANDLORD'S  EEMEDIES. 

§  555.     The  respective  rights  and  obligations  of  the  landlord  and 
tenant  having  been  disposed  of,  it  now  remains  to  explain  the  various 
remedies  or  means  by  which  those  rights  may  be  enforced.     They 
naturally  fall  under  the  division  of,  1.    The  landlord's  proceedings 
against  the  tenant ;  and  2.  Those  of  the  tenant  against  the  landlord. 
Of  the  former  class  are  those  for  the  recovery  of  rent  by  distress,  or 
by  actions  which  at  common  law,  are  known  as  actions   of  debt, 
assumpsit,  covenant,  or  bUl  in  equity ;  actions  to  prevent  waste,  or 
recover  damages  for  its  commission ;  and  actions  to  recover  possession 
of  the  premises,  by  ejectment,  or  by  summary  proceedings  under  the 
statute.     The   latter   class   comprehend  actions  formerly  known  as 
actions  of  replevin,  trespass,  case,  and  covenant ;  while  the  proceed- 
iags  for  a  forcible  entry  and  detainer  are  common  to  both  landlord 
and  tenant.     This  last  proceeding,  however,  is  punishable  rather  aa 
a  breach  of  the  peace,  than  as  an  offence  against  the  property  of  an 
individual,  and,  as  such,  is  indictable  at  common  law ;    but  ia  our 
observations  we  shall  regard  it  simply  as  a  private  remedy,  incident 
to  the  relation  of  landlord  and  tenant.     We  propose  to  adhere  to  the 
common-law  distribution  of  remedies  as  now  enumerated ;   for  al- 
though the  Code  of  Procedure  of  New  York,  as  well  as  the  statutes 
of  many  of  the  States  of  the  Union,  have  abohshed  the  long-estab- 
lished distinctions  between  actions  at  law  and  suits  in  equity,  with 
their  respective  forms,  and  have  substituted  one  form  of  action  for 
the  enforcement  or  protection  of  all  private  rights,  and  the  redress  of 
all  private  wrongs,  yet  the  distinctive  principles  which   govern  all 
remedies  are  still  retained ;  and  legislative  action  seems,  thus  far,  to 
have  resulted  in  abolishing  the  technical  distinctions  between  legal 
and  equitable  remedies,  and  the  blending  into  one  tribunal  of  the 
several  functions  formerly  performed  by  separate  courts  of  law  and 
equity,  leaving  the  general  principles  of  pleading  untouched.     We 
thuik,  therefore,  the  course  we  have  indicated,  that  of  retaining  the 
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former  division  of  actions,  will  be  found  both  perspicuous  and  con- 
venient, in  treating  of  the  remedies  connected  with  the  subject  of  our 


SECTION  I. 

OF  A   DISTRESS   FOR  RENT. 

§  556.  A  distress  for  rent,  is  one  of  the  most  efficient  of  the 
landlord's  remedies  for  the  collection  of  rent ;  enabling  him  to  secure 
a  regular  remuneration  for  the  tenant's  occupation,  by  seizing  the 
goods  and  chattels  which  have  enjoyed  the  shelter  and  protection  of 
his  premises,  holding  them  in  pledge  for  a  period,  giving  the  tenant 
an  opportunity  to  redeem,  and,  then  after  reasonable  notice,  to  pro- 
ceed and  sell  them  in  satisfaction  of  the  debt.  The  proceeding  is 
said,  by  Lord  Chief  Baron  Gilbert,  to  have  been  derived  from  the 
civil  law ;  ^  by  which  land  that  was  let  to  the  tenant  was  hypothe- 
cated, or  held  in  pledge,  to  answer  the  rent  agreed  to  be  paid  td  the 
landlord ;  and  the  whole  profits  arising  from  the  land  were  liable  to 
be  sold  for  the  payment  and  satisfaction  of  it.  It  is  certainly  a 
remedy  of  very  high  antiquity,  and  is  known  to  have  prevailed  among 
the  Gothic  nations  of  Europe  immediately  after  the  breaking  up  of 
the  Roman  Empire,  and  from  them  was  probably  carried  into  Eng- 
land.2    The  English  Statutes,  from  the  days  of  Magna  Charta  to  the 


1  Gilbert  on  Kents,  3-26-92.  By  the  Eoman  law  a  landlord's  lien  for  the  rent  of  his 
farm  was  confined  to  the  produce  of  the  field,  and  did  not  extend  to  implements  of 
husbandry  or  cattle ;  but,  in  the  case  of  a  house  rented,  all  the  movables  in  the  house 
were  liable  to  distress  for  the  rent.    Dig.  20-27. 

"  Spelman's  Gloss.  Parens.  Mr.  Chancellor  Kent,  with  his  usual  elegance,  has  thus 
sketched  the  policy  and  bearings  of  this  provision  of  law.  "  The  contract  for  rent  and 
the  remedy  of  distress  are  in  constant  use  and  application  ;  and  in  our  cities  and  large 
towns  there  are  few  branches  of  the  law  that  affect  more  sensibly  the  interests  of  every 
class  of  the  people.  The  law  may  be  deemed  rather  prompt  and  strict,  with  respect  to 
the  interests  of  the  landlord  ;  but  I  am  inclined  to  think  it  is  a  necessary  provision, 
and  one  dictated  by  sound  policy.  It  is  best  for  the  tenant  that  he  should  feel  the 
constant  necessity  of  the  early  and  punctual  performance  of  his  contract.  It  stimulates 
to  industry,  economy,  temperance,  and  wakeful  vigilance ;  and  it  would  tend  to  check 
the  growth  and  prosperity  of  our  cities,  if  the  law  did  not  afford  to  landlords  a  speedy 
and  effectual  security  for  their  rents,  against  the  negligence,  extravagance,  and  frauds 
of  tenants.  It  is  that  security  which  encourages  moneyed  men  to  employ  their  capital 
in  useful  and  elegant  improvements.    And  if  they  were  driven,  in  every  case,  to  the 

34* 
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present  time,  have  regulated,  and  in  some  instances  extended  its 
features,  to  meet  the  exigencies  of  the  times.  Our  State  Legislatures 
adopted,  and  sometimes  modified  the  English  provisions,  recognizing 
it  as  a  salutary  and  necessary  remedy,  equally  conducive  to  the 
security  of  the  landlord  and  the  welfare  of  society  ;  but  seem  now  to 
be  gradually  abohshing  this  ancient  remedy,  as  giving  an  undue 
advantage  to  landlords,  over  other  creditors  in  the  collection  of  their 
debts. 

§  557.  According  to  the  old  definitions,  a  distress  was  the  taking 
of  the  personal  chattel  of  a  wrongdoer  into  the  possession  of  the  party 
aggrieved,  as  a  pledge  for  the  performance  of  a  certain  duty,  or  the 
satisfaction  of  a  wrong  committed  ;  and  the  distrainor  was  bound  to 
hold  the  pledge  in  his  custody  until  the  pledgor  thought  proper  to 
redeem  it.  This  power  was  given  to  the  lord,  in  lieu  of  a  forfeiture 
of  the  land,  for  the  purpose  of  compelling  the  tenant  to  perform  those 
services  which  were  the  consideration  of  his  enjoyment  of  the  land. 
Hence  the  distress  was  considered  merely  a  pledge,  and  the  detention 
thereof  was  justifiable  only  so  long  as  the  duties  incident  to  the  tenure 
remained  undischarged.  If  the  tenant  offered  gages  and  pledges  for 
the  performance  of  the  services,  and  the  lord,  after  such  offer,  per- 
sisted in  detaining  the  distress,  the  tenant  might  sue  out  a  writ  of 
replevin ;  which  was  considered  so  much  a  matter  of  right,  that  if  a 
person  by  deed  granted  a  rent,  with  a  clause  of  distress,  and  granted 
further  that  the  distress  taken  should  be  irreplevisable,  yet  it  might 
be  replevied,  because  such  a  restriction  was  held  to  be  contrary  to  the 
nature  of  a  distress. ^  But  in  modern  times  the  whole  policy  of  the 
law  respecting  distresses  has  been  changed,  and  a  distress  for  rent  is 
now  no  more  than  a  summary  method  of  seizing  and  selling  the  ten- 
ant's property,  to  satisfy  the  rent  which  he  owes. 

§  558.  The  common  law  of  England,  and  most  of  her  statutory 
provisions  regulating  a  distress  for  rent,  have  been  generally  adopted 
in  the  United  States.^    In  the  New  England  States,  the  law  of 


Blow  process  of  a  suit  at  law  for  their  rent,  it  would  lead  to  vexatious  and  countless 
lawsuits,  and  be  in  many  respects  detrimental  to  the  public  welfare."  3  Kent,  Com. 
485. 

1  1  Inst.  45,  b. 

^  Hartshorn  v.  Kierman,  2  Halst.  E.  29  ;  4  Ibid.  110;  Woglam  v.  Cowperlhwaite, 
2  Dal.  K.  68  ;  Garret  v.  Hughlet,  1  Har.  &  Johns.  3 ;  7  Ibid.  370 ;  1  McCord,  E.  299 ; 
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attachment  on  mesne  process  lias  superseded  the  law  of  distress  for 
rent ;  but  under  their  attachment  laws  the  principles  of  the  common- 
law  doctrine  of  distress  have  been  essentially  assumed,  subject  to  the 
same  checks  and  hmitations  which,  under  the  Enghsh  statute  law  and 
modern  decisions,  have  modified  and  improved  it.^  The  State  of  New 
York  recently  abohshed  distress  for  rent,  regarding  it  as  an  invidious 
distinction  in  favor  of  a  particular  class  of  creditors,  which  has  sur- 
vived similar  remedies  applicable  to  other  debts,  sometimes  operating 
unjustly  towards  other  classes  of  creditors  who  are  equally  entitled  to 
protection.  The  courts  of  North  Carolina  have  held  it  inconsistent 
with  the  spirit  of  her  laws  and  government,  and  declare  that  the 
common-law  process  of  distress  does  not  exist  in  that  State.^  It  is, 
however,  in  force  in  South  Carohna ;  and  the  statute  of  1808  even 
allows  landlords  to  distrain  for  double  rent,  where  a  tenant  holds  over 
for  three  months  after  notice  to  quit.^  In  Georgia,  it  is  limited  to 
the  cities  of  Savannah  and  Augusta ;  in  other  parts  of  that  State 
there  is  no  distress  for  rent.  In  Alabama,  Tennessee,  and  Ohio, 
there  are  no  statutory  provisions  on  the  subject,  except  one  in  the 
latter  State,  to  secure  the  landlord's  share  of  the  crops  from  execution 
against  the  tenant.*  Mississippi  has  abolished  it  by  statute,  but  prop- 
erty shall  not  be  taken  in  execution  on  the  premises,  unless  a  year's 
rent,  if  it  be  due,  shall  be  first  tendered  to  the  landlord.^  And  in 
Louisiana  the  landlord  may  follow  the  furniture  removed  from  his 
premises  fifteen  days  after  removal ;  and,  if  removed  without  his  con- 
sent, he  may  seize  the  goods  and  sell  them  to  satisfy  his  claim,  pro- 
vided they  continue  to  be  the  property  of  the  lessor.^ 

§  559.  Rent-service  was  the  only  kind  of  rent  originally  known  to 
the  common  law,  a  right  of  distress  being  incident  thereto,  so  long  as 
it  was  due  to  the  lord  who  was  entitled  to  the  fealty.     It  was  called 


Eidge  V.  "Wilson,  1  Blackf.  (Ind.),  E.  409;  Owens  v.  Connor,  1  Bibb,  E.  607;  Mayo 
V.  Winfree,  2  Leigh,  370;  Burket  v.  Bonde,  3  Dana  (Ky.),  E-  209;  Dudley,  E.  105; 
Walker  (Miss.),  E.  170. 

1  Potter  V.  Hall,  3  Pick.  E.  360. 

2  Dalgleish  v.  Grandy,  Cam.  &  Nor.  E.  22 ;  Toungblood  <,.  Lowry,  2  McCord,  E. 
39 ;  Deaver  v.  Eice,  3  Battle,  E.  431. 

"  Talvande  v.  Cripps,  3  McCord,  E.  147 ;  Eeeves  v.  McKenzie,  1  Bailey,  497. 

*  Griff.  Law  Eeg.  404  ;  Aiken,  Dig.  357. 

6  Griff.  Law  Eeg.  697. 

s  Civil  Code  of  Louisiana,  2675. 
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rent-service,  because  it  was  given  as  a  compensation  for  the  military 
service  to  which  the  land  was  originally  liable.  Where  a  rent  was 
granted  out  of  lands  by  deed,  the  grantee  had  no  power  to  distrain 
for  it,  because  there  was  no  fealty  annexed  to  such  a  grant ;  for  by 
the  statute  oi  quia  emptores,  18  Edw.  I.,  when  a  tenant  ahenated  his 
whole  estate,  the  ahenee  held  immediately  of  the  lord,  and  not  of  the 
ahenor  ;  by  which  means  the  reversion,  as  well  as  the  services,  being 
divested  out  of  the  ahenor,  he  could  not  distrain  for  a  rent  reserved 
upon  his  ahenation,  but  it  was  in  his  hands  a  rent-seek.  To  remedy 
this  uiconvenience,  an  express  power  of  distress  was  inserted  in 
grants  of  this  kind,  where  the  landlord  had  no  reversion  or  future 
interest  in  the  land  ;  and  it  was  thence  called  a  rent-charge.,  because 
the  land  was  by  the  deed  charged  with  the  distress.  A  rent-seek 
was,  in  effect,  nothing  more  than  a  rent,  for  the  recovery  of  which  no 
power  of  distress  was  given,  either  by  the  rules  of  the  common  law  or 
the  agreement  of  the  parties.^  In  the  first  case,  the  common  law 
gave  the  power  of  distress  to  the  landlord,  as  an  incident  to  the  render 
of  service ;  but  m  no  other  case  had  he  such  power,  except  by  force 
of  such  an  agreement. 

§  560.  These  distinctions,  however,  became  of  little  consequence 
after  the  statute  of  4  Geo.  II.  c.  28,  which  so  far  abohshed  the  dis- 
tinction between  different  kinds  of  rent,  as  to  give  the  remedy  of  dis- 
tress in  all  cases  of  rent-seek  as  of  rent  reserved  upon  a  lease  ;  and 
such  was  the  effect  of  the  Revised  Statutes  of  New  York,  which  was 
almost  a  transcript  of  the  English  statute.  Previous  to  this  statute, 
a  distress  could  only  be  taken  by  him  who  had  a  reversionary  interest 
in  the  premises ;  and  if  a  man  made  a  feoffment,  or  lease  in  fee, 
reserving  rent  but  leaving  no  reversion  in  himself,  he  could  not  dis- 
train for  such  rent,  unless  he  had  expressly  reserved  a  power  of  dis- 
tress.^ The  statute  separated  the  right  of  distress  from  the  reversion 
to  which  it  had  before  been  incident,  and  placed  all  rents  upon  the 
same  footing  as  if  the  power  of  distress  had  been  expressly  reserved. 
In  aU  those  States,  therefore,  where  this  statute  has  been  adopted, 
that  which  before  the  statute  of  quia  emptores  would  have  been  a 
rentnseek  becomes  a  rentrcJiarge ;  and  a  grantor  who  has  reserved 


1  Co.  Lit.  U2,  a;  143,  b;  Bradby  on  Dist.  24. 

"  Prescott  V.  Deforest,  16  Johns.  R.  159;  2  Wils.  E.  375;  1  Term  K.  441  ;  Cornell 
V.  Lamb,  2  Cow.  K.  652 ;  Co.  Lit.  143,  b. 
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rent  may,  in  all  cases,  distrain  for  it,  though  he  has  no  reversion.^ 
But  it  is  to  be  observed,  that  the  statute  provides  for  no  reservation 
■which  would  not,  at  least,  amount  to  a  rent-seek  at  common  law,  issuing 
out  of  lands  and  tenements.  And  as  rent  cannot  issue  out  of  a  mere 
chattel,^  it  has  been  repeatedly  held  since  the  statute,  that  if  a  lessee 
for  years  assigns  his  whole  term,  reserving  rent,  but  without  a  special 
clause  authorizing  a  distress,  he  cannot  distrain  upon  such  reserva- 
tion, and  his  only  remedy  is  upon  the  contract  between  himself  and 
assignee.^ 

§  561.  There  can  be  no  distress  unless  there  be  a  demise,  at  a 
certain  fixed  rent,  either  in  money,  produce,  or  services,  payable  at  a 
time  certain;  or  unless  the  amount,  if  not  fixed,  is  capable  of  being 
reduced  to  a  certainty  by  calculation.*  As  where  the  rent  is  payable 
in  repairs  to  be  put  upon  the  demised  premises,  to  a  certain  specified 
amount;^  or  to  shear  all  the  sheep  depasturing  in  the  landlord's 
manor,  by  way  of  rent,  without  putting  it  at  a  certain  value  in  money 
in  the  lease,  although  the  number  of  sheep  may  vary  from  time  to 
time  ;  for  this  is  capable  of  being  reduced  to  a  certainty  by  referring 
to  the  usual  number  of  sheep,  and  then  calculating  the  price  or  value 
of  shearing  them.^  But  this  mode  of  computation  is  to  be  taken  with 
the  qualification,  that  it  must  not  be  subject  to  continual  deductions, 
as  for  the  erection  of  new  buildings,  or  the  like.^ 

§  562.  In  a  case  where  the  lease  reserved  an  annual  rent  of  three 
dollars  an  acre  for  all  improved  land  on  the  demised  premises,  the 
tenant  agreeing  to  build  a  certain  quantity  of  stone  fence,  part  at  so 


1  Bradbury  v.  Wright,  Doug.  624. 

2  Co.  Lit.  47,  a;  142,  a;  2  Ves.  170;  2  "Wils.  75. 

8  Palmer  v.  Edwards,  Doug.  187  ;  Burne  v.  Richardson,  4  Taunt.  720;  Parmenter 
V.  Webber,  8  Ibid.  593 ;  Preece  v.  Corrie,  5  Bing.  25. 

*  Valentine  v.  Jackson,  9  Wend.  E.  322 ;  Dunk  v.  Hunter,  3  B.  &  A.  322  ;  Grier  v. 
Cowan,  Addis.  347;  Wells  v.  Hornish,  Penn.  E.  31;  Eeeves  v.  McKenzie,  I  Bailey, 
E.  500 ;  Jacks  v.  Smith,  1  Bay,  E.  315. 

6  Smith  V.  Colson,  Johns.  E.  91 ;  2  Cow.  E.  656. 

6  Co.  Lit.  96,  a.  In  South  Carolina  it  is  said  no  distress  will  lie,  unless  the  rent  is 
expressly  reserved,  and  that  the  reservation  of  a  specific  sum,  as  rent  eo  nomine,  is  the 
true  criterion  of  a  party's  right  to  distrain  for  rent  in  arrear.  Marshall  u,  Gibbs, 
2  Tr.  Con.  E.  637.  In  Indiana  distress  will  not  lie  where  a  tenant  contracts  to  deliver, 
as  rent,  one  third  of  the  corn  he  shall  raise  on  the  premises.  Clarke  v.  Fraley,  3  Blackf. 
(Ind.),  E.  264. 

'  Eeynard  v.  Porter,  7  Bingh.  451. 
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mucK  per  rod,  and  the  residue  for  such  price  as  might  thereafter  be 
agreed  upon  by  the  parties,  the  whole  to  be  applied  to  the  payment 
of  the  rent ;  it  was  held,  that  these  latter  provisions  did  not  make  the 
rent  so  uncertain  as  to  prevent  the  landlord  from  distraining.^  And 
though  the  tenant  hold  under  a  void  lease,  it  may  still  be  resorted 
to  as  evidence  to  make  the  rent  for  the  current  year  certain,  and  so 
confer  a  right  of  distress  on  the  landlord.^  But  if  the  premises  are 
demised  at  a  fixed  rent,  and  .the  tenant  enters,  but  is  prevented  from 
obtaining  the  whole  of  the  premises  by  a  person  holding  part  under 
a  prior  lease  executed  by  the  landlord,  the  latter  has  no  right  to  dis- 
train for  a  proportionable  part  of  the  rent  reserved,  by  deducting  the 
value  of  the  part  held  under  the  prior  lease  and  demanding  the  resi- 
due ;  though  in  such  case  he  might  be  entitled  to  recover  in  an  action 
of  use  and  occupation  upon  a  quantum  meruit.^ 

§  563.  In  order  to  sustain  the  right  of  distress,  the  relation  of 
landlord  and  tenant  must  be  actually  completed  and  not  merely  in 
contemplation ;  there  must  be  an  actual  demise  and  not  a  mere  agree- 
ment for  a  lease ;  *  but  when  this  relation  is  once  established,  the 
right  of  distraining,  as  incident  thereto,  can  only  be  taken  away  by 
that  which  amounts  to  a  dissolution  of  the  tenancy.^  He  conse- 
quently does  not  possess  this  right  in  cases  where  the  tenant  is  simply 
occupying  the  premises,  without  any  express  agreement  as  to  the 
amount  of  rent  to  be  paid ;  or  if  he  be  let  into  possession  under  an 
agreement  for  a  lease  to  be  subsequently  executed.  But  the  tenancy 
that  will  authorize  a  distress  does  not  necessarily  require  a  formal 
lease,  for  this  may  be  inferred  from  circumstances ;  a  parol  lease  will 
be  sufficient,^  and  very  sUght  circumstances  will  constitute  a  tenancy 
for  this  purpose ;  as  the  admission  by  a  party  holding  under  an  agree- 
ment of  a  charge  of  half  a  year's  rent,  in  an  account  between  him 
and  his  landlord,  or  the  payment  of  a  previous  quarter's  rent.^ 


1  Smith  V.  Tyler,  2  Hill  (N.  Y.),  R.  648. 

2  Edwards  v.  Clemons,  24  Wend.  K.  480. 
8  Lawrence  v.  French,  5  Wend.  R.  443. 

*  Schuyler  v.  Leggett,  2  Cow.  R.  660;  Jacks  v.  Smith,  1  Bay,  R.  315;  5  B.  &  A. 
322. 

^  Hegau  V.  Johnson,  2  Taunt.  R.  148 ;  Knight  y.  Bennett,  3  Bing.  361 ;  12  East, 
134. 

s  Cornell  v.  Lamb,  2  Cow.  652;  Jacks  v.  Smith,  1  Bay,  R.  315;  Knight  v.  Bennett, 
3  Bing.  361. 

7  Cox  V.  Bent,  5  Bingh.  182;  2  M.  &  P.  281. 
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§  564.  So  a  holding  over,  after  the  expiration  of  a  lease  for  a  year, 
is  a  continuation  of  the  former  tenancy,  and  subjects  the  .tenant  to  a 
distress  whether  the  first  demise  be  by  deed  or  parol.^  And  the  right 
subsists  if  the  lease,  under  which  the  tenant  holds,  is  void  under  the 
statute ;  for  though  it  may  be  void,  as  a  lease  for  the  term,  it  yet 
enures  as  a  tenancy  from  year  to  year,  and.  must  regulate  the  terms 
on  which  the  tenancy  subsists  in  all  other  respects  except  its  dura- 
tion.2  Where,  however,  the  lessor  refused  to  give  the  lessee  pos- 
session of  the  premises  on  the  day  fixed  in  the  lease,  yet  the  lessee 
subsequently  occupied  the  premises,  not  under  the  lease  but  under  a 
new  and  different  agreement  by  parol,  the  lessor  was  held  not  to  be 
entitled  to  distrain  on  the  first  contract.^  A  right  of  reentry,  in  de- 
fault of  payment  of  rent,  does  not  divest  the  right  of  distress  ;  *  and 
on  the  demise  of  a  grist-mill,  the  lessee  to  render  one  third  of  the 
toll,  it  was  held  the  lessor  might  distrain ;  ^  nor  is  it  essential  that  it 
be  reserved  as  rent,  for  if  it  appear  to  be  for  the  use  and  occupation 
of  lands  or  houses,  it  is  sufficient,  though  not  denominated  rent.^  In 
Pennsylvania,  it  seems  to  have  been  doubted  whether  a  right  of  dis- 
tress existed  where  the  rent  was  payable  in  grain  or  other  produce  ; 
but  it  was  held,  that  a  distress  in  such  a  case  for  money  was  clearly 
illegal.'^  And  in  Kentucky  it  has  been  decided  that  a  landlord  may 
distrain  for  rent  payable  in  specific  articles,  though  he  cannot  seU  the 
goods  distrained.^ 

§  565.  At  common  law,  the  right  of  distress  is  not  extinguished 
by  an  unsatisfied  judgment  for  rent ;  ^  for,  as  a  general  rule,  the 
acceptance  of  an  obligation  of  an  inferior,  or  even  of  an  equal  de- 
gree, does  not  extinguish  a  prior  obhgation.  Nor  will  the  mere  fact 
of  taking  a  promissory  note  for  rent  prejudice  a  landlord's  right  to 
distrain,  unless  there  is  an  agreement  that  it  shall  operate  as  a  sus- 


1  Webber  a.  Shearman,  3  HUl  (N.  T.),  E.  547;  s.  c.  6  Ibid.  20;  1  E.  &  M.355  ; 
1  M.  &  K.  137. 

2  Schuyler  v.  Leggett,  2  Cow.  E.  660. 

3  Spencer  v.  Burton,  5  Blackf.  (Ind.),  E.  57. 
*  Smith  V.  Meanor,  16  Serg.  &  E.  375. 

6  Frye  v.  Jones,  2  Eawie,  E.  11. 
^  Price  i-.  Limehouse,  4  McCord,  E.  546. 
'  Warren  v.  Forney,  13  Serg.  &  Eawle,  52. 
8  Owen  V.  Connor,  1  Bibb,  E.  606. 

'  Snyder  v.  Knukleman,  3  Penn.  E.  490 ;  Chipman  v.  Martin,  13  Johns.  E.  240 ; 
Bantleon  v.  Smith,  2  Binney,  E.  146 ;  5  HUl  (N.  Y.),  E.  651. 
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pension  of  the  right ;  for  a  note  is  but  an  acknowledgment  of  the 
debt,  and  does  not  alter  its  nature  until  paid,^  and  will  not  even 
suspend  the  right  of  distress  until  it  becomes  due.^  But  if  a  note 
is  taken  iu  absolute  payment  of  rent,  the  landlord's  only  remedy  is 
upon  the  note.^  The  acceptance  of  a  bond  for  rent,  or  an  order 
drawn  upon  a  person  not  in  funds,  has  been  held  not  to  extinguish 
this  right,  although  a  receipt  in  full,  for  amount  of  rent  due,  was 
taken ;  because  rent,  issuing  out  of  the  realty,  is  of  a  higher  nature 
than  any  simple  contract.*  Nor  is  the  right  to  distram  at  the  end 
of  the  year  affected  by  an  agreement  in  the  lease,  that  the  landlord 
may  reenter  if  the  rent  is  impaid  at  a  stipulated  period  after  the  ez- 
piration  of  the  year ;  ^  or  that  he  shall  be  allowed  to  charge  interest 
on  the  rent  in  arrear.^  But  a  landlord  cannot  distrain  if  he  has 
treated  the  tenant  as  a  trespasser,  although  the  tenant  remains  in 
possession  to  the  day  of  the  distress ; ''  nor,  as  it  would  seem,  after 
he  has  given  the  tenant  notice  to  quit,  without  some  evidence  of  a 
renewal  of  the  tenancy.^  A  surrender  of  a  part  of  the  premises, 
however,  wiU  not  exempt  the  tenant  from  a  Habihty  to  distress,  as 
to  the  residue.^  But  where,  upon  the  surrender  of  a  lease,  it  was 
agreed  that  the  tenant  should  remain  liable  for  a  year's  rent,  and 
that  the  lessor  might  take  all  lawful  means  for  its  recovery,  according 
to  the  lease ;  it  was  held  that  the  lessor  could  not  distraia  for  such 
rent,  but  that  his  remedy  was  on  the  special  agreement  alone,  since 
by  the  surrender  the  relation  of  landlord  and  tenant  ceased.^"  A 
landlord  who  agrees  not  to  distraia  the  goods  of  an  under-tenant,  so 
long  as  he  pays  his  rent  to  the  original  lessee,  is  not  estopped  from 


1  Peters  v.  Newkirk,  6  Cow.  E.  103  :  Snyder  v.  Knukleman,  3  Peiin.  K.  487 ;  Hanis 
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distraining  if  lie  has  no  notice  of  a  tender  of  the  rent,  made  by  the 
under-tenant  to  his  lessor.^ 

§  566.  A  previous  demand  of  rent  is,  in  general,  unnecessary  to 
confer  a  right  of  distress ;  but  if  a  lease  contains  a  reservation  of 
rent,  payable  quarterly  or  half  yearly,  if  required,  and  the  landlord 
receives  rent  for  some  time  quarterly,  he  cannot  afterwards  distrain 
without  notice.^  A  legal  tender  of  the  amount  due  destroys  the  right 
of  distress,  though  the  tender  is  not  made  until  after  the  rent-day,  or 
even  after  the  proceedings  in  distress  have  been  commenced,  provided 
the  expenses  of  such  proceeding  are  also  tendered. ^  The  tenant 
may,  in  fact,  claim  a  return  of  the  goods  at  any  time  before  they  are 
actually  sold,  upon  making  such  tender,  and  if  the  landlord  refuse  to 
dehver  them  it  is  a  wrongful  detainer.*  But  the  tender  must  be 
made  to  the  landlord  and  not  to  the  baihff,  unless  the  latter  is  particu- 
larly authorized  to  accept  or  refuse  it.^  When  made  to  the  dis- 
trainor's wife,  however,  who  had  been  in  the  habit  of  acting  as  his 
agent  in  such  matters,  it  was  held  sufficient.^  But  it  comes  too  late 
after  cattle  are  actually  impounded,  for  they  are  then  in  custody 
of  the  law.^  If  the  landlord  proceeds  with  the  distress  after  such 
tender,  without  a  subsequent  demand  and  refusal  of  the  rent,  the 
tenant's  remedy  is  "by  action  of  trespass  or  replevin,  or  he  may  rescue 
the  distress.^ 

§  567.  A  distress  for  rent  can  only  be  made  in  the  name  of  the 
person  to  whom  the  rent  is  due,  and  not  in  the  name  of  a  bailiff.* 
Nor  will  an  authority  in  writiag  to  a  tenant,  to  pay  the  rent  to  a  third 
person,  authorize  a  distress  by  such  person.^"     At  common  law,  after 
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a  lessor  parts  with  his  reversion,  lie  can  neither  distraia  upon  the 
assignee  or  the  original  lessee.^  Yet  a  tenant  from  year  to  year, 
who  underlet  to  another  from  year  to  year,  is  considered  as  not 
having  parted  with  his  whole  interest,  but  retains  such  a  reversion  as 
enables  him  to  distrain.^  So  if  a  tenant  for  life  makes  a  lease  for 
any  number  of  years,  no  matter  how  impossible  it  may  be  that  his 
life  should  last  so  long,  he  is  still  deemed  to  have  a  reversion  in  the 
premises.^ 

§  568.  When  a  lessor  assigns  his  reversion,  the  assignee  may 
distrain ;  for  the  privity  of  contract  which  subsisted  between .  the 
lessor  and  lessee,  is  ia  such  case  transferred  from  the  lessor  to  his 
assignee,  by  the  statute  of  32  Hen.  VIII.  c.  34,  and  those  American 
statutes  which  have  adopted  the  English  statute ;  and  the  assignee 
thereupon  becomes  entitled  to  all  the  remedies  for  rent  that  the 
lessor  originally  had,  even  without  an  attornment.  Thus  the  Revised 
Statutes  of  New  York  declare,  that  "  the  grantees  of  any  demised 
lands,  tenements,  rents,  or  other  hereditaments,  or  of  the  reversion 
thereof,  the  assignees  of  the  lessor  of  any  demise,  and  the  heirs  and 
personal  representatives  of  the  lessor,  grantee,  or  assignee,  shall  have 
the  same  remedies  by  entry,  action,  distress,  or  otherwise,  for  the 
non-performance  of  any  agreement  contained  in  the  lease  so  assigned, 
&c.,  as  their  grantor  or  lessor  had,  or  might  have  had,  if  such 
reversion  had  remained  ia  such  lessor  or  grantor."*  But  in  order 
to  confer  upon  such  assignee  a  right  to  distrain,  the  lease  or  land 
should  be  included  in  the  assignment ;  for  a  mere  transfer  of  the  rent 
remaining  unpaid  does  not  carry  lyith  it  the  remedy  by  distress.^ 

§  569.  Any  one  of  several  joint  tenants  being  seized  j?er  mi  et  per 
tout,  may  distrain  alone  for  the  whole  rent,  although  he  must  after- 
wards avow  jointly  with  his  companions,  or  make  cognizance  as  their 
bailiff,  and  account  to  them  for  their  respective  shares.  He  may, 
therefore,  appoint  a  bailiff  to  distrain  for  the  whole  rent,  without  the 
assent  of  his  fellows.^    But  coparceners  before  partition  are  consid- 


1  Preece  v.  Corrie,  5  Bingh.  24 ; v.  Coopor,  2  Wils.  375  ;  2  Moore,  656. 
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ered  but  as  one  heir,  and  must,  therefore,  all  join  ;  ^  after  partition, 
however,  they  may  make  several  distresses.^  Tenants  in  common, 
not  holding  by  one  title  and  possessing  several  estates,  although  they 
may  join  in  an  action  for  rent,^  yet  must  distrain  severally  and  avow 
separately.*  But  upon  a  lease  by  tenants  in  common,  the  survivor 
may  distrain  for  the  whole  rent,  although  the  reversion  be  to  the 
lessors  according  to  their  respective  interests." 

§  570.  A  husband  and  wife  may  join,  or  the  husband  may  distrain 
alone,  for  rents  accruing  from  his  wife's  lands  during  the  coverture.^ 
As  guardians  may  grant  leases,  so  they  may  distrain  in  their  own 
names.''  The  executor  of  a  lessor  may  distrain  for  arrears  of  rent  due 
at  the  time  of  the  testator's  death ;  ^  but  not  for  rent  which  has 
accrued  subsequently  to  the  death  of  the  testator ;  for  such  rent, 
following  the  reversion,  goes  to  the  heir  or  devisee.^  A  receiver  in 
chancery  may  distrain  without  any  special  order  of  the  court. ^^  But 
if  there  is  a  doubt  in  whom  the  legal  right  exists,  he  should  get  an 
order,  as  he  must  distrain  in  the  name  of  the  person  having  the  legal 
right. 11  If,  however,  he  has  leased  the  premises  in  his  own  name,  the 
tenant  cannot  deny  his  right  to  distrain,  although  he  appears  by  the 
lease  to  be  only  a  receiver,  and  the  rent  is  reserved  to  him  in  that 
character.!^ 

§  571.  At  common  law  a  mortgagee,  after  giving  notice  of  the 
mortgage  to  the  tenant  in  possession,  under  a  lease  made  prior  to  the 
mortgage,  is  entitled  to  such  rent  as  shall  be  in  arrear  at  the  time  of 
the  notice,  and  to  the  rent  accruing  afterwards,  and  may  distrain  for 
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it  after  such  notice. ^  But  in  New  York  we  have  seen  the  mortgagee 
cannot  have  possession  of  the  mortgaged  premises,  and  is  conse- 
quently not  entitled  to  the  rents  of  the  estate  ;  he  cannot,  therefore, 
under  any  circumstances  be  entitled  to  distrain,  unless  in  the  case 
of  a  tenant  who  attorns  to  the  mortgagee  after  the  forfeiture,  which 
is  allowed  in  New  York,  and  in  New  Jersey .^  Neither  is  the 
common-law  doctrine  on  this  subject  recognized  in  Pennsylvania.^ 
But  as  to  a  lease  made  by  a  mortgagor  after  the  mortgage,  the 
morto-ao-ee  cannot  distram  until  after  he  has  received  rent  from 
the  tenant ;  *  or  given  the  tenant  notice  to  pay  rent  to  him,  and 
received  his  consent ;  °  for  this  is  equivalent  to  the  creation  of  a 
tenancy  from  year  to  year,  between  the  mortgagee  and  tenant,  on 
the  terms  of  the  original  lease.  And  although  the  mortgagee  cannot 
compel  the  payment  of  rent  from  the  tenant  undsr  these  circum- 
stances, yet,  in  such  case,  the  tenant  will  be  justified  in  attorning  and 
paying  rent  to  the  mortgagee.^ 

§  572.  At  common  law  the  lessor  could  only  distrain  during  the 
continuance  of  the  term;  for,  according  to  feudal  principles,  there 
must  be  a  privity  of  estate  between  the  tenant  and  the  person  dis- 
traming.  The  remedy  was  consequently  gone  upon  the  determi- 
nation of  the  term,  as  the  privity  of  estate  was  thereby  destroyed, 
and  for  the  last  instalment  of  rent,  accruing  on  the  last  day  of  the 
term,  there  was  no  right  of  distress,  or  any  remedy  but  by  action.'' 
But  the  statute  of  8  Anne,  c.  14,  which  has  been  generally  adopted 
in  the  United  States,  provided  that  the  distress  might  be  made  at 
any  time  within  six  months  after  the  determination  of  the  lease,  if  the 
landlord's  title  or  interest  still  continued,  and  the  tenant  remained  in 
possession.^  As  by  this  statute  the  landlord's  interest  must  continue 
,at  the  time  of  making  the  distress,  if  a  tenant  underlets,  he  cannot 
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distrain  upon  the  under-tenant  after  Ms  own  term  lias  expired.^  The 
tenant  must  also  appear  to  be  in  possession,  to  authorize  such  pro- 
ceeding; and,  therefore,  where  the  leased  premises  are  certain 
specific  apartments  in  a  dwelling-house,  and  the  tenant  removes  to 
other  apartments  in  the  same  house,  taking  with  him  his  goods,  the 
landlord  cannot,  for  the  purpose  of  making  a  distress  for  the  rent  of 
the  first  apartments,  follow  the  goods  after  six  months  subsequent  to 
the  termination  of  the  lease  of  those  apartments.^  Nor  does  the 
statute  intend  to  permit  a  landlord  to  distrain  upon  the  goods  of  a 
succeeding  tenant  found  on  the  premises,  who  has  taken  possession 
under  a  new  and  different  demise,  occupying  under  a  different  right, 
although  derived  from  the  landlord  himself.  Therefore  where,  on 
the  expiration  of  a  parol  lease  to  two  persons  for  a  year,  the  landlord 
executed  a  new  lease  for  years  to  one  of  them,  who  continued  to 
occupy  the  premises  alone ;  it  was  held  that  his  goods  could  not  be 
distrained  upon  for  the  rent  of  the  preceding  tenancy,  though  they 
were  on  the  premises  when  the  rent  fell  due,  and  had  remained  there 
ever  since.-^  The  goods  of  a  third  person,  however,  remaining  on  the 
premises  during  the  time  a  tenant  holds  over,  may  be  distrained  for 
the  rent  of  the  original  term,  though  more  than  six  months  have 
elapsed  since  that  term  expired.* 

§  573.  With  respect  to  the  time  of  making  a  distress,  it  is  to  be 
observed  that  a  disti-ess  can  only  be  taken  for  rent  in  arrear ;  and  as 
rent  does  not  become  due  until  the  last  moment  of  the  day  when  it  is 
made  payable,  a  distress  cannot  be  taken  until  the  next  day  after  the 
rent  becomes  due.''  But  a  warrant  given  on  that  day,  to  make  dis- 
tress generally,  is  good ;  *■  and  if  by  the  custom  of  the  country,  or  by 
express  stipulation  between  the  parties,  the  rent  be  payable  on  the 
day  on  which  the  tenant  enters,  it  may  be  distrained  for  on  that  day.'^ 
It  cannot  be  made  in  the  night,  but  must  be  taken  in  the  daytime, 
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after  sunrise  and  before  sunset.^  Nor  can  it  legally  be  made  after  a 
tender  of  payment ;  and  a  tender  after  distress,  but  before  impound- 
ing the  goods,  will  render  the  detainer  illegal ;  ^  though  this  would 
not  be  the  effect  of  a  tender  after  the  distress  is  actually  impounded.^ 
Where  a  lease  stipulates  that  the  rent  shall  be  paid  in  advance,  the 
landlord  may  distrain  for  it  immediately  upon  the  tenant  taking  pos- 
session of  the  premises ;  *  or  if,  by  the  custom  of  the  country,  a 
distress  may  be  taken  for  half  a  year's  rent  in  advance,  the  custom 
is  valid  and  forms  part  of  the  contract.^  A  demand  of  rent  in  arrear, 
before  making  a  distress,  is  unnecessary,  unless  the  agreement 
requires  it.^ 

§  574.  At  common  law,  a  distress  can  only  be  made  upon  some 
part  of  the  demised  premises  out  of  which  the  rent  issues. '^  Upon  any 
part  of  these  it  may  be  taken  for  the  whole  rent,  even  though  the 
different  parts  be  in  different  counties,  because  the  whole  rent  issues 
out  of  every  part  of  the  land.^  And  if  a  rent-charge  issue  out  of  land 
in  the  possession  of  many  tenants,  a  distress  may  be  taken  upon  the 
premises  of  one  for  the  whole  rent,  for  it  issues  out  of  each  part.  But 
where  there  are  separate  and  distinct  demises,  there  must  be  separate 
distresses  on  the  several  premises  subject  to  each  distinct  rent, 
although  the  several  premises  are  demised  to  the  same  tenant.^  As 
rent  cannot  issue  out  of  a  mere  easement,  or  incorporeal  hereditament, 
upon  the  demise  of  a  room,  with  a  right  of  common  passage  along  an 
entry  leading  from  such  room  into  the  pubUc  street,  it  was  held  that 
the  landlord  could  not  seize  goods  of  the  tenant  kept  in  such  common 
passage. 1"  For  the  same  reason,  a  barge  attached  to  a  wharf  by  a 
rope,  was  held  m  England,  not  distrainable  for  rent  of  the  wharf, 
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though  the  land  on  which  the  wharf  stood  was  demised,  and  the  use 
of  the  land  in  the  river  Thames  opposite  to  it,  between  high  and  low- 
water  mark,  was  also  demised  as  appurtenant  to  the  wharf,  but  not 
the  land  itself  over  which  the  barge  floated  when  it  was  distrained.^ 
The  owner  of  a  wharf,  however,  may  distrain  for  wharfage  on  any 
goods  or  chattels  on  board  a  ship  or  vessel  which  has  been  moored  at 
his  wharf,  although  the  vessel  has  been  removed  from  the  wharf ;  and 
it  is  no  objection  to  the  distress  that  it  is  made  at  a  place  different 
from  where  the  wharfage  accrued,  provided  such  place  be  within  the 
jurisdiction  authorizing  the  proceeding  by  distress.^ 

§  575.  If,  when  the  landlord  comes  to  distrain  cattle  which  he  sees 
within  his  fee,  the  tenant  or  any  other  person,  to  prevent  the  distress, 
should  drive  the  cattle  away  into  some  other  place,  the  landlord  may 
follow  and  take  them ;  for  in  judgment  of  law,  the  distress  will  be 
considered  as  taken  within  his  fee.  But  he  cannot  distrain  them  if 
they  go  off  the  premises  of  their  own  accord  ;  nor  can  he  pursue  them 
if  they  have  gone  away  before  he  discovered  them.^  So  a  constable 
of  the  town  where  the  demised  jDremises  are  situated,  to  whom  a  war- 
rant is  delivered  to  be  executed,  may  pursue  mto  another  town,  and 
take  goods  which  have  been  fraudulently  removed  to  avoid  the  dis- 
tress.* At  common  law,  if  a  stranger  sent  his  horse  or  cattle  upon 
the  demised  premises  to  pasture,^  or  the  cattle  of  a  stranger  broke 
through  the  fences  and  entered  the  tenant's  land,  they  became  imme- 
diately distrainable.^  It  is  so,  also,  if  the  owner  of  cattle  is  bound  to 
repair  the  fences,  and,  by  his  negligence  in  not  repairing,  his  beasts 
escape  into  a  neighbor's  land.''  But  when  there  are  no  sufficient  fences 
to  divide  the  tenant's  from  the  stranger's  lands,  and  it  is  the  tenant's 
duty  to  keep  the  fences  in  order,  the  landlord  cannot  distrain  such 
cattle,  until  after  the  owner  has  had  notice  to  remove  them ;  and  then 
if  he  neglects  they  become  liable.^ 
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2  Nicholl  V.  Gardner,  13  Wend.  288. 
»  1  Inst.  161,  a. 

*  Christman  v.  Floyd,  9  Wend.  R.  340. 

5  Francis  v.  Wyatt,  3  Burr.  1498. 

6  Co.  Lit.  74,  b;  2  Saund.  R.  124. 
'  Gill  V.  Gavin,  2  Roll.  R.  124. 

8  Lutw.  1580;  Dyer,  317,  b. 
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§  576.  The  American  statutes,  folio-wing  that  of  11  Geo.  11.  c.  19, 
in  general  furnish  another  exception  to  the  rule,  that  the  distress  can 
only  be  taken  on  the  demised  premises  ;  by  allowing  the  landlord  to 
pursue  and  seize  them  where  they  have  been  fraudulently  removed, 
for  the  purpose  of  avoiding  the  distress.  The  English  statute  only 
applies  where  the  removal  has  occurred  secretly  and  fraudulently ;  ^ 
and  the  landlord  is  bound  to  show,  also,  that  no  sufficient  distress 
remained  on  the  premises  after  such  removal.^  In  Pennsylvania, 
the  goods  must  have  been  removed  after  the  rent  became  due,  to 
authorize  the  landlord  to  follow  them ;  ^  and  such  removal  must  be 
fraudulent.*  In  Louisiana,  if  the  tenant  removes  his  goods  from  the 
premises,  and  abandons  them,  he  becomes  liable  at  once  for  the  rent 
of  the  whole  term,  due  and  to  become  due ;  but  the  execution  only 
issues  for  the  rent  actually  payable,  as  it  becomes  due.^  In  Ken- 
tucky, where  the  tenant  is  about  to  remove  his  effects,  an  attach- 
ment for  rent  lies  before  it  is  due  if  the  rent  be  payable  in  money .° 
There  are  similar  statutes  in  Virginia  and  Kentucky,  authorizing 
a  distress  after  the  tenant  has  removed  his  effects  from  the  premises.' 

§  577.  This  statute  applies  only  to  the  goods  of  the  original  lessee 
and  his  assignee,  which  have  been  removed  from  the  demised  prem- 
ises ;  and  not  to  those  of  a  stranger  found  on  the  premises,^  or  to 
goods  taken  by  a  creditor  therefrom  with  the  assent  of  the  tenant,  in 
payment  of  a  bond  fide  debt,  though  the  creditor  knows  the  rent  is 
due,  and  apprehends  the  landlord  may  distrain.^  Nor  does  it  apply 
to  the  goods  of  an  under-tenant,  which  have  been  removed  before  the 
rent  became  due  ;  ^^  a  plea  that  justifies  the  following  of  goods  off  the 
premises  must,  therefore,  aver  that  they  were  the  tenant's  goods.-'-' 
A  mortgagee  is  deemed  a  tenant  suh  modo,  and  protected  within  the 


1  Opperman  v.  Smith,  4  D.  &  R.  33. 

2  Parry  v.  Duncan,  1  Mood.  &  M.  533. 

3  Grace  v.  Shively,  12  S.  &  R.  217. 

*  Purfel  V.  Sands,  1  Aslimead,  B.  120. 

5  Reynolds  v.  Swain,  13  Louis.  R.  193  ;  2  Martin,  R.  451. 

^  Poor  V.  Peebles,  1  B.  Monroe,  1 ;  3  Kent,  482,  n. 

'  Lougee  v.  Cotton,  2  B.  Monroe,  R.  115. 

8  Frisbey  v.  Thayer,  25  Wend.  R.  306 ;  Martin  v.  Black,  9  Paige,  R.  641. 

3  Slocum  V.  Clark,  2  Hill  (N.  Y.),  R.  475 ;  Coles  v.  Marquand,  Ibid.  447 ;  Adams 
V.  La  Combe,  1  Dall.  R.  440 ;  Davis  v.  Payne,  4  Randolph,  R.  332. 
w  Acker  v.  WitheriU,  4  Hill  (N.  Y.),  R.  112. 
11  Thornton  v.  Adams,  5  M.  &  S.  38 ;  6  C.  &  P.  225. 
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saving  clause  of  the  statute  in  fayor  of  subsequent  purchasers  in  good 
faith ;  and,  therefore,  personal  property  taken  by  a  bond  fide  mort- 
gagee from  the  premises,  by  virtue  of  the  mortgage,  is  not  subject 
to  pursuit  after  removal.-^  But  this  right  is  a  strict  legal  right,  and 
not  favored  in  equity.  Rent  is  a  lien  upon  the  tenant's  goods  so 
long  as  they  remain  upon  the  demised  premises,  and,  at  common 
law,  the  right  was  gone  the  moment  they  were  removed,  for  the  land- 
lord had  parted  with  his  hen;  possession,  or  what  is  equivalent  to 
possession,  being  necessary  to  the  existence  of  a  lien.^  But  this 
statute,  which  gives  him  a  right  to  follow  them  after  their  removal, 
does  not  contiaue  such  lien  after  the  removal ;  it  simply  provides 
an  additional  remedy,  without  creating  a  new  hen  upon  the  goods. 
And  as  equity  never  interferes  in  behalf  of  a  creditor  who  has  not 
acquired  a  Hen  upon  his  debtor's  property,  or  to  restrain  the  latter 
from  making  any  disposition  of  his  property  he  may  think  proper,  it 
will  not  compel  a  defendant  to  disclose  where  the  goods  which  have 
been  removed  have  been  deposited,  in  order  that  they  may  be  seized 
by  a  distress  warrant,  or  dehvered  up  to  be  sold  under  a  decree,  to 
satisfy  the  rent.^ 

§  578.  When  a  landlord  makes  a  distress,  he  may  seize  upon  any 
article  in  the  name  of  aU  the  goods  in  the  house  ;  *  and  a  declaration 
by  him,  that  nothing  should  be  removed  until  his  rent  was  paid,  has 
been  held  sufficient  to  authorize  him  to  follow  an  article  which  had 
been  removed.^  So  where  a  broker  went  into  the  tenant's  house, 
and  pressed  for  payment  of  rent  alleged  to  be  due,  and  a  sum  for  the 
expenses  of  the  levy,  but  touched  nothing  and  made  no  inventory, 
and  the  tenant  then  paid  the  rent  and  expenses  under  protest ;  it  was 
held,  in  an  action  against  the  landlord  for  an  excessive  distress,  that 
he  could  not  say  there  had  been  no  distress.®  He  may  enter  into  any 
house  or  building,  either  through  the  doors  or  windows  ;^  but  if  these 


1  Frisbejf  v.  Thayer,  supra.    But  see  Reynolds  v.  Shuler,  5  Cow.  E.  323. 

2  Trappan  v.  Morie,  18  Johns.  E.  2;  3  Burr.  1889;  Sweet  v.  Pyra,  1   East,  4; 
7  Ibid.  5. 

'  Eeed  v.  DaiTow,  2  Ed.  Ch.  E.  412 ;   "Wiggins  v.  Armstrong,  2  Johns.  Ch. 
E.  444. 

4  Dcdd  V.  Monger,  6  Mod.  215;  s.  c.  Holt,  416. 
6  "Wood  V.  Nunn,  5  Bingh.  10 ;  2  M.  &  P.  27. 

6  Hutcliins  V.  Scott,  2  M.  &  W.  809;  s.  c.  Mur.  &  Hurl.  194. 

7  1  Eol.  Abr.  671, 1.  7,  17. 
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be  fastened  lie  cannot  lawfully  break-  tbem  open,  for  inclosures  or 
fences  cannot  be  broken  to  take  a  distress.^  And  where  a  padlock 
had  been  put  upon  a  barn  door,  the  landlord  was  held  to  be  a  tres- 
passer by  breaking  it,  in  order  to  seize  the  corn  in  the  barn.^  But 
if  the  outer  door  be  open  the  inner  may  be  broken ;  ^  and  this,  though 
such  inner  room  is  in  the  exclusive  possession  of  the  plaintiff,  under 
an  occupation  separate  from  the  rest  of  the  house ;  or  if,  after  having 
entered  lawfully,  the  officer  is  forcibly  turned  out  of  possession,  he 
may  break  the  door  and  reenter.*  To  make  an  officer  a  trespasser, 
it  is  enough  that  the  outer  door  be  shut ;  lifting  a  latch  is  as  much 
a  breaking  in  law,  as  the  forcing  a  door  bolted  with  iron ;  whatever 
would  be  a  breaking  of  an  outer  door  in  burglary  is  a  breaking  by  a 
sheriff;  even  the  shding  down  of  a  window,  fastened  by  puUeys,  would 
be  a  breaking.^  And  if  an  officer  breaks  open  an  inclosure,  and  takes 
goods  when  he  is  not  justified  in  doing  so,  he  not  only  renders  himself 
liable  to  an  action  of  trespass,  but  the  court  or  a  judge  will  restore 
the  goods  to  the  person  from  whom  they  were  so  taken. ^ 

§  679.  At  common  law,  a  distress  might  be  levied  by  the  landlord 
or  any  private  person  authorized  by  him  for  that  purpose,  although 
he  could  not  sell  the  property  so  distrained ;  but  the  English,  as  well 
as  the  American  statutes  regulating  distresses,  now  require  as  a  check 
to  abuse  in  the  exercise  of  this  right,  that  the  proceeding  shaU  be 
conducted  by  a  legal  officer.'  In  Georgia,  a  distress  warrant  can 
only  be  granted  by  a  justice  of  the  peace.^  StiU  further  to  protect 
the  rights  of  the  tenant,  the  statutes  of  the  different  States  require 
certain  preliminary  proceedings,  to  be  taken  by  a  landldrd  previous  to 
making  a  distress  for  rent.  In  regard  to  which,  great  particularity  is 
necessary  to  be  observed,  as  to  the  affidavit  of  rent  due,  for  being 
the  foundation  of  the  whole  proceeding,  any  material  error  here  will 
vitiate  all  future  transactions,  and  render  the  landlord  a  trespasser. 


1  Co.  Lit.  161,  a;  Semayn's  Case,  5  Co.  E.  91. 

2  9  Vin.  Abr.  128,  pi.  6. 

8  "Williams  a.  Spencer,  4  Johns.  R.  .352;  Comb.  17 ;  Brown  v.  Dunn,  Bull.  N.  P. 
81 ;  State  v.  Thackaw,  1  Bay,  358 ;  3  B.  &  P.  223  ;  State  v.  Armfleld,  2  Hawks,  246. 

*  Eagleton  v.  Gutteridge,  11  M.  &  W.  465. 

6  Curtis  V.  Hubbard,  1  Hill  (N.  Y.),  R.  337. 

"  1  Chit.  Arch.  Pr.  7th  edit.  410;  2  Bac.  Abr.  Execution,  (N). 

'  Ferguson  v.  Moore,  2  Wash.  R.  58 ;  Wells  v.  Horner,  3  Penu.  R.  33 ;  1  Munf.  R. 
596. 

8  Prince's  Dig.  1837,  p.  687. 
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§  580.  In  addition  to  the  affidavit,  the  landlord  must  also  give  to 
the  officer  he  employs  to  make  the  distress,  an  authority,  in  writing, 
called  in  the  statute  the  warrant  of  distress.  As  to  which  no  particu- 
lar form  is  necessary :  if  it  substantially  indicate  the  object  intended, 
so  as  to  enable  the  officer  to  execute  it,  it  is  sufficient ;  nor  need  it  be 
under  seal.  Neither  is  it  necessary  that  an  agent  who  directs  the 
distress  should  have  written  authority  from  the  landlord,  for  the  stat- 
ute only  requires  that  the  officer  making  the  distress  should  act  under 
a  warrant  in  writing,  and,  therefore,  an  agent  of  the  landlord  may 
sign  the  warrant  in  his  own  name,  as  agent  for  his  priacipal,  and 
make  the  affidavit  also.^  At  common  law,  if  an  agent  or  bailiff  pro- 
ceeds to  distrain  goods  without  an  express  authority  from  his  princi- 
pal, and  the  priacipal  afterwards  assent  to  it,  it  is  a  good  distress,  and 
shall  have  relation  back  to  the  time  when  the  distress  was  taken.^ 
But  a  distress  warrant  signed  by  "A,  agent  for  B,"  is  a  good  execu- 
tion of  the  authority  conferred  on  the  agent.^ 

§  581.  All  the  arrears  of  rent,  arising  during  the  tenancy,  may  be 
included  in  one  proceeding,  though  the  rent  of  several  years  should 
happen  to  be  in  arrear,  since  the  statute  of  limitations  does  not  apply 
to  these  cases.*  And,  therefore,  if  a  tenant  enters  upon  the  premises 
under  a  lease  for  two  years,  and  continues  in  possession  nine  years, 
paying  no  rent,  the  landlord  may,  by  one  distress,  remunerate  himself 
for  the  rent  accrued  during  the  whole  nine  years ;  and  so  for  any 
other  period.  And  if  the  property  be  taken  from  his  possession  by 
a  writ  of  replevin,  he  may  in  one  avowry  acknowledge  the  taldng  for 
the  whole  nine  years,  as  upon  one  entire  lease  .^  A  distress,  how- 
ever, can  only  be  taken  for  rent,  and  not  for  damages  for  the  delay  of 
payment,  and,  therefore,  interest  cannot  be  included  ia  the  amount ' 
distrained  for ;  and  if  interest  is  collected  by  a  distress,  the  party 
distrained  upon  may  recover  back  the  excess  by  an  action  on  the 
case.^ 


1  Bigelow  V.  Judson,  19  Wend.  E.  229.     No  written  authority  is  required  in  Penn- 
sylrania.     Franeiscus  v.  Eeigart,  4  Watts,  98 ;  3  W.  &  S.  531. 

2  Gilbert  on  Distresses,  32  ;  3  Car.  &  P.  172  ;  5  Bing.  10. 

"  Bigelow  V.  Judson,  19  Wend.  R.  229 ;  11  Mass.  R.  27 ;  17  Wend.  E.  40. 
»  Braithwaite  v.  Cooksey,  1  H.  Bl.  R.  465 ;  Wright  v.  Williams,  5  Cow.  E.  501 ; 
Blake  v.  Delisseline,  4  McCord,  496. 
5  Sherwood  v.  Philips,  13  Wend.  479. 
°  Lansing  v.  Rattoone,  6  Johns.  E.  43 ;  2  Binney's  E.  153 ;  Dennison  v.  Lee, 
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§  582.  When  the  officer  has  been  thus  legally  authorized  to  dis- 
tram,  he  enters  upon  the  premises,  and  makes  a  seizure  of  such  things 
as  are  liable  for  rent ;  and  proceeds  to  take  an  inventory  of  so  many 
goods  as  he  shall  judge  to  be  sufficient  to  cover  the  rent  distrained 
for,  together  with  the  charges  of  the  distress.  And  it  is  generally 
proper  for  him  to  have  a  person  with  him  when  he  makes  the  distress, 
and  also  when  he  serves  the  inventory  and  notice,  to  examine  the 
same,  and  attest,  if  there  be  occasion,  to  the  regularity  of  the  pro- 
ceedings. The  safest  way  is,  to  remove  the  goods  immediately  to 
some  convenient  place,  and,  in  the  notice  required  by  the  statute,  to 
inform  the  tenant  where  they  have  been  carried ;  but  it  is,  usual  to 
let  them  remain  on  the  premises,  leaving  a  person  in  charge,  or  taking 
security  for  their  forthcoming. 

§  583.  As  to  the  goods  that  may  be  taken  upon  a  distress  for  rent, 
they  are  in  general  all  the  movable  goods  and  chattels  which  may  be 
found  upon  the  premises,  whether  they  be  the  goods  of  the  tenant, 
under-tenant,  or  other  person.^  The  necessity  of  this  rule  is  obvious, 
when  we  consider  by  what  varieties  of  fraud  and  collusion  the  rights 
of  a  landlord  are  liable  to  be  defeated,  if  he  is  to  be  restricted  to  such 
goods  only,  as  he  can  prove  to  be  the  property  of  the  tenant.  Nor 
is  there  in  reality  any  hardship  in  it,  as  a  stranger,  who  may  happen 
to  have  his  goods  upon  the  premises,  can,  at  any  time  before  the  land- 
lord actually  levies  his  distress,  remove  them,  and  the  landlord  has 
no  right  to  follow  them.  In  Virginia,  Kentucky,  Illinois,  and  New 
Jersey,  the  property  of  strangers  found  upon  the  premises,  is  exempt 
from  distress,  by  the  statutes  of  those  States.^  And  in  Pennsylvania 
it  has  been  held,  that  the  effiscts  of  a  lodger  and  boarder  are  exempt 
-from  distress  for  rent  due  from  the  keeper  of  the  boarding-house ;  ^ 
and  that  wherever  a  landlord  knows,  or  consents  to  the  introduction 
of  a  stranger's  goods  upon  the  premises,  as  a  consequence  of  the 


6  Gill  &  Johns.  383 ;  Veglite  v.  Brownell,  8  Paige,  E.  212 ;  Sherry  v.  Preston,  2  Chit. 
R.  245. 

1  Holt  I'.  Johnson,  14  Johns.  425  ;  Spencer  v.  McGowan,  13  Wend.  K.  256 ;  Thorn- 
ton V.  Adams,  5  M.  &  S.  38 ;  Kesler  v.  McConachy,  1  Eawle,  E.  435 ;  O'Donnel  v. 
Seybert,  13  S.  &  E.  57  ;  WeidcU  v.  Bosberry,  Ibid.  180 ;  Howard  v.  Eamsay,  7  Har. 
&  Johns.  120 ;  Davis  v.  Payne,  4  Eand.  E.  334 ;  Eeeves  v.  McKenzie,  1  Bailey,  497. 
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8  Kiddle  v.  "Welden,  5  Wharton,  E.  1. 
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business  acts  of  the  tenant,  such  goods  shall  not  he  distrained.^  So 
in  New  York  it  was  held,  that  if  a  stranger's  goods  are  on  the 
demised  premises  without  his  fault,  and  he  endeavors  to  regain  them 
with  due  diligence,  and  without  any  voluntary  delay,  they  are  not 
distrainahle.2 

§  584.  The  tendency  of  our  decisions  is,  upon  the  whole,  against 
the  right  of  distraining  goods  not  the  property  of  the  tenant ;  ^  hut,  it 
has  been  observed,  that  to  abrogate  it  altogether,  might  lead  to  results 
not  sufficiently  adverted  to.  Independent  of  the  fraud  which  might 
be  perpetrated,  and  the  delay  that  would  occur,  were  the  tenant 
permitted  to  set  up  as  a  defence  to  a  distress  for  rent,  property  in  a 
third  person ;  the  abolition  of  the  right  to  distrain  all  goods  on  the 
premises  not  exempt  at  common  law,  would  prevent  the  landlord  from 
distraining  the  goods  of  an  under-tenant,  who  not  being  liable  to  him 
for  rent  in  any  form  of  action,  by  reason  of  a  want  of  privity  of 
estate  or  of  contract,  is  a  mere  stranger  to  the  landlord.  And  if  the 
right  of  distraining  the  property  of  a  stranger,  is  refined  away  by 
judicial  decisions,  any  lessee,  by  redemising  the  whole  property  -which 
has  passed  to  him  under  a  lease,  and  reserving  to  himself  but  a  single 
day  of  the  original  term  as  his  reversion,  may  altogether  defeat  the 
right  of  distress.  In  fact,  the  principle  laid  down  in  Brown  v.  Sims, 
that  where  the  landlord  knows  or  consents  to  the'  introduction,  of  a 
stranger's  goods  on  the  premises  as  a  consequence  of  the  business 
acts  of  the  tenant,  such  goods  shall  not  be  distrained,  may  strictly 
embrace  the  goods  of  an  under-tenant,  placed  on  the  premises  by  the 
contract  of  the  first  lessee,  with  the  consent,  express  or  implied,  of 
the  landlord. 

§  585.  The  statute  laws  of  most  of  the  States  contain  a  variety  of 
exemptions  from  distress,  generally  embracing  the  necessary  tools  of 
a  mechanic,  or  for  limited  agricultural  purposes.*  Thus  the  statute 
of  Alabama,  of  1832,  exempts  two  cows  and  calves,  five  hundred 
pounds  of  meat,  one  hundred  bushels  of  com,  all  books,  a  pair  of 


1  Brown  v.  Sims,  17  Serg.  &  Eawle,  138. 

2  Gilbert  v.  Moody,  17  Wend.  R.  354. 
8  Connah  v.  Hall,  23  Wentl.  K.  475. 

*  Acta  of  Maine,  1833,  c.  307;  1  Humph.  391 ;  5  Mass.  E.  313;  4  Conn.  E.  450;, 
2  Whart.  E.  26.  * 
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working  oxen,  all  tools  or  implements  of  trade,  twenty  head  of  hogs, 
&c.  The  laws  of  Michigan  exempt  all  private  libraries  not  exceeding 
a  hundred  dollars  in  value.  The  statute  of  Georgia,  of  1841,  in 
favor  of  heads  of  families,  exempts  twenty  acres  of  land,  and  an  addi- 
tional five  acres  for  each  child  under  fifteen  years  of  age,  provided 
the  land  derives  its  chief  value  from  its  adaptation  to  agricultural 
purposes.  If  the  party  owns  more  than  twenty  acres,  he  is  to  pro- 
cure twenty  acres  to  be  laid  off,  so  as  to  include  the  dwelling-house 
and  improvements  on  the  tract,  not  exceeding  twelve  hundred  dollars 
in  value ;  and  this  cannot  be  molested.  He  is  also  entitled  to  one 
horse,  ten  head  of  hogs,  &c.  So  by  the  Act  of  1849,  property  in 
Pennsylvania,  to  the  value  of  three  hundred  dollars,  exclusive  of  all 
wearing  apparel  of  the  tenant  and  his  family,  and  all  Bibles  and 
school  books  in  use  in  the  family,  is  exempted  from  distress  as  well 
as  from  levy  and  sale  on  execution.  But  the  limits  of  our  work,  do 
not  permit  us  to  go  into  all  these  statutory  exemptions  ;  and  the 
details  will  appear  more  satisfactorily,  from  a  particular  examination 
of  the  statutes  themselves. 

§  586.  There  are,  however,  many  exceptions  at  common  law  inde- 
pendent of  the  statutes,  arising  either  from  the  circumstance  that  a 
distress  was  formerly  considered  as  a  mere  pledge  to  the  landlord  for 
the  payment  of  his  rent ;  or  from  the  care  which  the  law  takes,  that 
while  the  interest  of  an  individual  is  served,  the  common  good  of  the 
public  shall  not  be  prejudiced.  Thus  things  which  cannot,  with 
certainty,  be  identified,  or  which  cannot  be  returned  to  the  owner  in 
as  good  a  condition  as  at  the  time  they  were  taken,  are  exempt.  For 
it  would  be  inconsistent  with  the  notion  of  a  mere  pledge,  that  it 
could  not  be  returned  in  specie  ;  and  it  would  be  unjust  to  take  such 
things  as  might  be  injured  and  lost  to  the  lessee  by  the  detention. 
For  this  reason,  loose  money,  meal,  or  the  like,  not  confined  in  a  bag 
or  sack,  and,  consequently,  bearing  no  mark  by  which  it  may  be 
known,  cannot  be  distrained ;  but,  when  inclosed  in  a  bag,  which 
may  itself  be  marked  and  known,  and  so  identified,  the  objection 
ceases.  The  exception  also  extends  to  things  of  a  perishable  nature, 
such  as  fruit  and  milk.^ 


1  Cooper  V.  JPollard,  1  Eol.  Abr.  667,  1.  16 ;  Given  v.  Bland,  3  Blackf.  E.  64 ; 
Morley  v.  Pencombe,  2  Excfi.  101. 
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§  587.  Things  delivered  to  a  person  exercising  a  public  trade,  to 
be  carried,  wrought,  worked  up,  or  managed,  in  the  way  of  his  trade 
or  employ,  have  always  been  privileged  for  the  sake  of  trade  and 
commerce,  which  could  not  be  carried  on  if  such  things,  under  these 
circumstances,  could  be  distrained  for  rent  due  from  the  person  in 
whose  custody  they  are.^  Therefore,  things  sent  to  places  of  trade, 
as  a  horse  sent  to  ^a  farrier's  shop,  shall  not  be  distrained  for  the 
rent  of  the  shop ;  nor  yarn  sent  to  a  weaver's ;  nor  cloth  to  a  tailor's,^ 
whether  it  be  made  up  into  garments  or  not ;  nor  sacks  of  com  sent 
to  a  mill  to  be  ground,  or  to  a  market  to  be  sold.^  For  the  same 
reason,  the  goods  of  a  principal  in  the  hands  of  a  factor  or  consignee 
for  sale,  cannot  be  distrained  for  rent  due  from  the  factor ;  *  nor  can 
goods  consigned  to  a  broker  for  sale,,  and  placed  by  him  for  safe 
keeping  in  a  warehouse  over  the  wharf  at  which  they  were  landed, 
be  distrained  for  rent  due  in  respect  of  the  wharf  or  warehouse.^  A 
horse  sent  to  market  with  corn  for  sale,  is  protected ;  or  to  a  mill 
with  corn  to  be  ground,  and  remaining  at  the  mill-door  during  the 
grinding.®  So,  where  a  man  sent  a  horse  laden  with  yam  to  a  neigh- 
bor's to  be  weighed,  whose  landlord  just  then  entered  with  a  distress 
warrant,  it  was  held,  that  neither  the  horse  nor  the  yarn  was  dis- 
trainable ;  goods  being  privileged  and  protected  under  all  such  cir- 
cumstances for  the  benefit  of  trade.' 

§  588.  The  exemption  seems  to  be  general  in  all  cases  where  the 
course  of  business  necessarily  puts  the  tenant  in  temporary  possession 
of  the  property  of  his  customers.*  Upon  this  principle,  horses  and 
carriages  standing  temporarily  at  an  inn  are  privileged.^  But  if 
standing  at  livery,  they  are  distrainable.^"    In  South  Carolina,  how- 


1  1  Inst.  47,  a;  2  Mod.  61 ;  Simpson  v.  Ilaitopp,  Willes,  512. 

2  Barker  v.  Paul,  4  Halst.  R.  110;  Wood  v.  Clark,  1  Cromp.  &  3.  484. 

s  Co.  Lit.  47,  a.  In  Louisiana,  the  landlord  has  a  privilege  by  way  of  pledge,  on 
the  tools,  of  a  tradesman  found  on  the  premises.  Parker  v.  Starkweather,  19  Martin, 
B.  337. 

*  Gilraan  v.  Elton,  3  B.  &  B.  75 ;  Brown  v.  Sims,  17  S.  &  E.  138 ;  Himley  v.  Wyatt, 
1  Bay,  R.  102 ;  2  C.  &  P.  353. 

6  Thompson  v.  Mash  iter,  1  Bing.  383. 

6  2  Bac.  Abr.  Distress,  B. 

'  Read  v.  Bnrley,  Cro.  Eliz.  549.' 

8  Himley  v.  Wyatt  et  al.  1  Bay,  R.  162  ;  4  McCord,  552. 

s  Co.  Lit.  47,  7. 
w  Francis  v.  Wyatt,  3  Burr.  1498  ;  1  Blk.  E.  433. 
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ever,  it  has  been  held,  that  a  horse  standing  at  a  livery  stable,  is  not, 
for  reasons  of  public  policy,  distrainable  ;  ^  nor  for  the  same  reason,  a 
negro  boy  bound  out  as  an  apprentice  to  learn  a  trade,  accidentally 
found  upon  the  premises.^  So,  also,  goods  deposited  in  a  warehouse 
for  storage,  are  not  liable  to  distress  ;  for  the  course  of  such  business 
necessarily  puts  a  tenant  in  possession  of  the  property  of  his  cus- 
tomers, and  it  would  be  against  the  dictates  of  conscience  to  allow  the 
landlord  to  use  him  as  a  decoy,  and  pounce  upon  whatever  should  be 
brought  within  his  grasp.^  Under  the  Massachusetts  law  of  attach- 
ment upon  mesne  process,  which  is  analogous  to  the  common-law 
doctrine  of  distress  for  rent,  it  has  been  held  that  a  stage-coach  at 
a  tavern,  in  preparation,  and  nearly  ready  for  departure,  might  be 
attached ;  and  the  court  inclined  to  the  opinion,  that  steamboats,  ves- 
sels, and  stage-coaches,  in  actual  use,  might  also  be  attached.* 

§  589.  At  common  law,  goods  delivered  to  a  common  carrier,  or 
other  person,  to  be  conveyed  for  hire,  are  privileged ;  °  so  of  goods 
on  the  premises  of  an  auctioneer,  deposited  there  for  the  purpose 
of  sale  ;  ^  or  a  beast  sent  to  the  premises  of  a  butcher,  to  be  slaugh- 
tered.'^ But,  although  materials  dehvered  by  a  manufacturer  to  a 
weaver,  to  be  by  him  manufactured  at  his  ovm  house,  are  privileged 
from  the  weaver's  rent ;  yet  the  frame  of  other  machinery  delivered 
by  the  manufacturer  to  the  weaver,  with  the  materials  to  be  used  in 
such  manufacture,  are  not  privileged  unless  there  are  other  goods  on 
the  premises  to  satisfy  the  rent.^  On  the  same  principle,  a  barge 
sent  by  a  customer  to  the  premises  of  a  salt  manufacturer  to  be 
loaded  with  salt,  was  not  protected ;  ^  nor  a  brewer's  casks  sent  to  a 
pubhc  house  with  beer.^** 

§  590.   If  the  landlord  either  expressly  or  impliedly  consent,  that 


1  Youngblood  v.  Lowry,  2  McCoid,  K.  39. 
"  Paclon  V.  McBiide,  1  Bay,  R.  170. 

»  Brown  w.  Sims,  17  Serg.  &  Eaw.  138  ;  Walker  v.  Johnson,  4  McCord,  R.  552. 
«  Potter  V.  Hall,  3  Pick.  R.  368. 
6  Gisburn  v.  Hunt,  1  Salk.  250 ;  Cro.  Eliz.  549. 

»  Adams  v.  Grano,  3  Tyrw.  326 ;  1  C.  &  M.  390  ;  Himley  v.  "Wyatt,  1  Bay,  R.  102. 
'  Brown  v.  Slievill,  2  Adol.  &  El.  138. 

8  Wood  V.  Clark,  1  Tyrw.  314;  1  Cr.  &  J.  484;  Fenton  v.  Logan,  9  Eing.  676. 
'  Muspratt  v.  Gregory,  1  Mees.  &  W.  633. 
1"  Joule  V.  Jackson,  7  Mees.  &  W.  450, 
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chattels  placed  by  a  stranger  on  the  tenant's  land  shall  be  exempt 
from  distress,  he  will  be  a  trespasser  if  he  afterwards  distrains  them.^ 
Goods  deposited  with  another  to  await  an  opportunity  to  be  sold,  are 
not  liable  to  distress  or  sale  for  rent  owing  by  the  bailee.  The  law, 
in  affording  this  protection,  looks  to  the  convenience  of  trade,  and 
not  to  the  business  of  the  bailee,  or  the  particular  character  of  the 
place  where  the  goods  are  deposited ;  as,  whether  it  be  a  warehouse, 
wareroom,  wharf,  or  other  place  of  deposit.  The  clause  in  the  statute 
exempting  from  distress  or  sale  for  rent,  goods  deposited  with  the 
keeper  of  any  warehouse  in  the  usual  course  of  his  business,  is  put 
merely  by  way  of  example,  and  not  intended  to  Umit  the  protection 
only  to  goods  thus  deposited.^  It  was  also  laid  down  by  Mr.  Justice 
Park,  that  this  principle  of  exemption  extends  to  every  species  of 
trade ;  not  on  account  of  the  character  of  the  individual  in  whose 
hands  they  were  deposited,  but  for  the  benefit  of  trade  generally, 
which  alone  is  to  be  considered,  and  for  which  only  goods  are  by  law 
to  be  favored  and  protected.^ 

§  591.  As  every  thing  which  is  distrained  is  presumed  to  be  the 
property  of  the  occupant,  things  wherein  a  man  can  have  no  absolute 
and  valuable  property,  cannot,  for  this  reason,  be  distrained  ;  as  deer, 
cats,  rabbits,  and  all  wild  animals,  which  are  ferce,  naturce.^  Yet, 
if  such  animals  are  kept  in  a  private  inclosure,  for  the  purpose  of  sale 
or  profit,  this  so  far  changes  their  nature,  by  reducing  them  to  a  kind 
of  stock,  or  merchandise,  that  they  become  distrainable.^  A  dog  may 
be  valuable  property,  and  is,  therefore,  distrainable.®  So  is  the  negro 
of  a  stranger  accidentally  on  the  premises.'^ 

§1  592.  Things  affixed  to  the  freehold,  although  belonging  to  the 
tenant,  cannot  be  distrained  so  long  as  they  remain  affixed  to  the 
premises.  But  if  they  are  permanently  separated  by  the  tenant  or 
his  agent,  with  a  view  of  applying  them  to  some  other  purpose, —  in 
which  case  they  would,  in  fact,  no  longer  have  the  character  of  fix- 


1  Horsford  v.  Webster,  5  Tyrw.  409. 

2  Coiinah  v.  Hale,  23  Wend.  R.  462. 
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6  Davis  V.  Powell,  Willes,  50. 
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tures, — or  witii  a  view  of  removing  them  from  the  premises  altogether, 
they  become  distrainable,  although  they  may  have  passed  into  the 
hands  of  a  lona  fide  mortgagee,  who  removed  them  in  order  to  secure 
himself  under  his  mortgage.  For  a  mortgage  of  goods  is  not  such  a 
sale  as  will  protect  them  from  distress.-' 

§  593.  If  a  tenant  quits  possession  at  the  end  of  his  term  and  sells  ' 
his  goods  to  a  succeeding  tenant,  they  cannot  be  distrained  for  arrears 
of  rent  due  by  the  former  tenant.^  And,  as  a  general  rule,  goods 
whicLhave  been  sold  bona  fide  and  for  a  valuable  consideration  before 
the  seizure,  are  not  distrainable  unless  they  are  suffered  to  remain  an 
unreasonable  time  upon  the  premises  after  the  sale.^  And  where 
goods  of  a  tenant  are  sold  under  an  execution,  a  reasonable  time  to 
remove  them  will  be  allowed  to  the  purchaser ;  but  there  must  be  no 
unnecessary  delay  in  the  removal,  otherwise  they  become  distrainable. 
Therefore,  where  they  were  sold  on  the  afternoon  of  Saturday  and 
distrained  upon  the  following  Tuesday,  the  distress  was  held  good, 
because  no  reason  was  assigned  for  their  remainuig  on  the  premises 
in  the  mean  time.* 

§  594.  Goods  in  custody  of  the  law,  as  a  distress  taken  damage 
feasant,  cannot  be  distrained ;  ^  but  in  a  case  where  the  plaintiff  in 
replevin  was  nonsuited,  the  avowant  was  allowed  to  distrain  the  same 
goods  for  rent  since  accrued,  before  the  execution  of  the  writ,  de 
retorno  Jiahendo.^  And  when  goods  were  seized  by  the  sheriff  under 
an  attachment  against  an  absconding  debtor,  the  landlord's  right  of 
distress  was  held  not  to  have  been  taken  away.'^  Where  property  is 
rightfully  in  the  hands  of  a  receiver,  it  is  in  custody  of  the  court,  and 
cannot  be  distrained  upon  without  permission  of  the  court,  by  whom 
the  receiver  was  appointed,  and  it  is  a  contempt  of  court  for  a  third 
person  to  attempt  to  deprive  him  of  that  possession  in  any  manner 


^  Vausse  v.  Russell,  2  McCord,  R.  329;  Cresson  v.  Stout,  17  Johns.  R.  106;  Rey- 
nolds V.  SUuler,  5  Cow.  R.  323;  Daltou  ...  Whittem,  1  Car.  &  Kir.  961 ;  Darby  v. 
Harris,  1  Ad.  &  Kl.  n.  s.  895. 

^  Clifford  V.  Beams,  3  Watts,  246. 

'^  Neale  v.  Clautire,  7  Har.  &  Johns.  R.  372. 

*  Gilbert  V.  Moody,  17  Wend.  R.  354. 

6  Co.  Lit.  47,  b. 

0  Hefford  v.  Alger,  1  Taunt.  R.  218. 

'  Ai-ker  V.  WitheriU,  4  HiU  (N.  Y.),  R.  112. 
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■whatever.  But  if  the  -landlord  has  a  claim  upon  such  property  for 
the  recovery  of  rent,  he  may  apply  to  the  court  for  an  order  that  the 
receiver  pay  the  rent,  or  that  the  landlord  be  at  liberty  to  proceed  by 
distress  or  otherwise  as  he  may  be  advised.  If  his  claim  is  contested, 
the  court  will  give  him  leave  to  go  before  a  master,  and  be  examined 
pro  interesse  suo.^ 

§  595.  The  same  principles  are  applicable  to  every  interference 
with  the  possession  of  a  sequestrator  committee  or  custodee,  who  holds 
the  property  as  an  officer  of  the  court ;  as  his  possession  is  in  law  the 
possession  of  the  court  itself.^  Therefore,  where  in  a  suit  on  a  judg- 
ment creditor's  bill,  a  receiver  of  the  defendant's  property  -was 
appointed  in  October,  1841,  and  the  defendant  afterwards  assigned 
his  property  to  such  receiver ;  and  at  the  time  of  his  appointment  the 
defendant  was  the  tenant  of  certain  premises,  upon  which  on  the  1st 
day  of  November,  1841,  a  quarter's  rent  became  due  ;  and  after- 
wards the  receiver  took  possession  of  the  furniture  on  the  premises, 
and  removed  it  therefrom  ;  and  soon  after  such  furniture  was  removed, 
and  while  it  was  on  the  carts  in  the  street  near  the  premises,  the  land- 
lord attempted  to  distrain  the  same  for  rent  in  arrear,  but  was  pre- 
vented from  doing  so  by  the  prior  possession  of  the  receiver :  it  was 
held,  that  as  the  property  was  actually  removed  from  the  premises 
before  the  landlord  attempted  to  exercise  his  right  to  distrain,  his 
right  of  distress  was  gone ;  and  that  he  had  no  right  to  follow  the 
goods,  as  they  were  not  the  goods  of  the  tenant  at  the  time  of  their 
removal.  But  it  was  held  at  the  same  time,  that  if  the  term  had 
been  assigned  to  the  receiver  at  the  time  of  the  assignment  of  the 
furniture,  and  the  receiver  had  taken  possession  of  the  demised  prem- 
-ises,  or  otherwise  elected  to  take  the  term  under  the  assignment, 
that  he  would  have  taken  it  cum  onere,  and,  for  the  time  being,  would 
have  been  the  tenant  of  the  premises,  and  the  removal  of  the  fur- 
niture would  have  been  a  removal  of  the  goods  of  the  tenant,  within 
the  meaning  of  the  statute.^  Property  in  a  boarding-house,  though 
belonging  to  a  boarder,  is  not  exempt  if  it  be  in  actual  possession  and 
use  of  the  tenant,  by  consent  of  the  boarder,  ■without  the  landlord's 


1  Noe  V.  Gibson,  7  Paige,  R.  513  ;  Matter  of  Hopper,  5  Ibid.  489;  2  Stoi7's  Equity, 
177;  Martin  v.  Black,  9  Paige,  R.  641. 
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»  Martin  w.  Black,  9  Paige,  R.  641. 
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permission.^  But  the  supreme  court  of  Pennsylvania  held,  that  the 
goods  of  a  boarder  were  not  liable  to  distress  for  the  rent  of  the 
house,  on  the  ground  that  chattels  so  situated  were  within  the  reason 
of  the  law  which  protected  the  property  of  a  stranger  tarrying  at  an 
inn,  from  being  distrained  for  rent  due  on  account  of  the  premises. 
And  the  principle  was  said  to  be  a  growing  one,  and  that  it  ought  to 
embrace  every  case  that  could  at  aU  be  brought  within  it.^ 

§  596.  The  houses  of  ambassadors  or  other  public  ministers  of  a 
foreign  prince  or  state,  and  of  their  domestic  servants,  are  by  the  law 
of  nations,  inaccessible  to  the  ordinary  officers  of  justice,  —  being 
considered  out  of  the  jurisdiction  of  the  country,  —  their  goods  are, 
therefore,  for  reasons  of  public  policy,  privileged  from  distress.^ 
Such  things  as  are  in  actual  use,  are  protected  from  distress,  as  the 
hatchet  with  which  a  man  is  working,  the  clothes  he  is  wearing,*  or 
the  horse  he  is  riding ;  ^  which  exemption  arises  from  the  anxiety 
with  which  the  law  guards  against  any  incitement  to  a  breach  of  the 
peace.  A  cart  loaded  with  grain  is,  therefore,  said  to  be  privileged 
if  a  man  be  upon  it ;  ^  and  a  stocking  frame,''  or  a  weaver's  loom, 
cannot  be  distrained  while  a  person  is  employed  upon  it.^ 

§  597.  Nor  will  the  common  law  permit  beasts  of  the  plough, 
sheep,  and  the  implements  of  a  mechanic's  trade,  to  be  distrained  for 
rent,  untU  other  chattels  sufficient  for  the  demand  cannot  be  found. 
But  with  respect  to  things  thus  conditionally  privileged,  it  has  been 
held,  that  even  though  there  be  a  sufficient  distress  besides  upon  the 
premises,  yet  if  that  distress  consist  of  growing  crops,  which  are  only 
distrainable  by  statute,  and  not  immediately  productive,  the  landlord 
is  not  bound  to  avail  himself  of  it ;  but  may  distrain  the  things  privi- 
leged sub  modo?  And  if  a  landlord  distrain,  among  other  things,  his 
tenant's  cattle  and  beasts  of  the  plough,  and  it  turns  out  after  the 
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sale,  that  there  -would,  in  point  of  fact,  have  been  sufficient  to  satisfy 
the  rent  and  expenses  without  taking  them,  such  distress  is  not 
thereby  proved  to  be  illegal,  if  there  were  reasonable  grounds  for 
supposing  (judging  from  appraisement),  that  without  taking  the 
beasts  of  the  plough,  there  would  not  have  been  sufficient  to  have 
satisfied  the  rent  and  expenses  when  sold.^  Cattle  belonging  to  a 
stranger,  though  in  general  liable  to  be  taken  if  found  upon  the 
premises,^  are  not  so  under  particular  circumstances ;  as  if  they  are 
put  upon  the  land  by  the  owner  for  necessary  refreshment  whil6  on 
their  way  to  market.^ 

§  598.  Goods  of  the  tenant  taken  in  execution,  though  remaining 
on  the  premises,  cannot  be  distrained,  because  they  are  in  the  custody 
of  the  law  ;  *  and,  by  the  common  law,  the  landlord  lost  his  Hen  upon 
the  tenant's  goods  after  the  sheriff  had  levied  on  them ;  for  an  execu- 
tion took  precedence  of  all  debts,  except  specific  liens.^  But  the 
statute  of  8  Anne,  c.  14,  provided  a  remedy  for  a  landlord  to  whom 
rent  is  due  under  these  circumstances,  by  directing  the  sheriff  to  pay 
him  not  exceeding  a  year's  rent,  out  of  the  proceeds  of  the  property 
seized  on  the  premises  by  the  execution.  No  particular  form  of 
notice  was  required  to  be  given  to  the  sheriff  under  this  statute ; 
the  only  Inquiry  for  him  to  make  was,  whether  rent  was  in  fact  due. 
Of  this  he  was  bound  to  inform  himself,  and  was  liable  to  the  landlord 
for  removing  the  goods  from  the  demised  premises  without  satisfying 
the  year's  rent.^  The  Revised  Statutes  of  New  York,  ^-  which,  how- 
ever, we  have  seen,  are  now  abolished,  —  required  that  a  written 
notice,  with  a  verification  in  a  certain  form,  should  be  served  upon  the 
sheriff;  and  it  was  not  in  the  power  of  the  officer  holding  the  execu- 
tion to  dispense  with  either,  for  being  a  summary  power  given  by  the 
statute,  it  must  be  strictly  pursued.^ 

§  599.   The  statute  refers  only  to. goods  upon  the  premises,  and 

1  Jenner  v.  Yoiland,  6  Price,  K,  3. 

'  Read  w.  Burley,  Cro.  549. 

'  2  Saund.  R.  290,  n.  (7). 

*  Rex  V.  Cotton,  Park,  R.  120;  Willes,  136;  Hamilton  v.  Reedy,  3  McCord, 
K.  40. 

s  Co.  Lit.  47,  b ;  Henchett  v.  Kimpson,  2  Wils.  141. 

»  Clark  V.  Dixon,  3  B.  &  A.  645;  Olcott  ^.  Frazcr,  3  Hill  (S.  Y.),  E.  562;  Far- 
rington  v.  Bnilvy,  21  Wend.  65. 

'  Frisby  v.  Thayer,  25  Wend.  396 ;  Millard  v.  Robinson,  4  Hill,  604. 
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does  not  extend  to  chattels  real ;  wHch  may,  therefore,  be  taken  and 
sold  to  satisfy  the  execution,  without  any  reference  to  the  landlord's 
claim  for  rent.^  Should  there  be  a  year's  rent  due  to  the  landlord  at 
the  time  of  levying  the  execution,  and  he  omits  to  give  notice  to  the 
officer  of  his  claim  until  after  the  accruing  of  another  year's  rent,  he  is 
entitled  to  only  one  year's  rent ;  although,  subsequent  to  the  accruing 
of  the  second  year's  rent,  new  executions  are  levied  upon  the  prop- 
erty by  another  officer,  and  notice  of  rent  due  is  given  to  him  by  the 
landlord.  Yet  if  he  has  given  notice  of  his  claim  on  the  levy  of  the 
first  execution,  and  gives  a  like  notice  on  the  levy  of  the  second,  he 
may  be  entitled  to  two  years'  rent.^  If  the  goods  are  taken  in  execu- 
tion after  the  distress  is  levied,  the  landlord  may  go  on  and  complete 
his  distress,  and  also  claim  the  accruing  year's  rent  in  preference  to 
the  execution  creditor.^ 

§  600.  The  statute  contemplates  only  a  tenancy  existing  at  the 
time  of  levying  the  execution  ;  where,  therefore,  a  sheriff  seized  goods 
under  a  writ  of  fieri  facias,  and  a  writ  of  habere  facias  possessionem 
was  subsequently  delivered  to  him  in  an  ejectment,  at  the  suit  of  the 
landlord,  on  a  demise  made  previous  to  the_^./a.  ;  it  was  held,  that 
the  sheriff  was  not  justified  in  allowing  a  year's  rent  to  the  landlord, 
as  the  tenancy  must  have  ceased  on  the  demise  in  the  ejectment.* 
Nor  will  an  agreement  between  a  purchaser  and  vendor  of  real  estate, 
where  the  consideration-money  is  to  be  paid  in  instalments,  and  the 
purchaser  enters  into  possession,  that  the  vendor  may  collect  the 
moneys  as  they  become  due,  by  distress  or  otherwise,  as  for  so  much 
rent  due,  will  not  entitle  the  vendor  to  a  preference  over  judgment 
creditors,  as  landlord  of  the  demised  premises,  in  case  of  a  sale  of 
the  purchaser's  property  under  execution,  and  notice  given  by  the 
vendor,  claiming  the  amount  due  on  the  contract  as  rent? 

§  601.  It  is  not  material  whether  the  goods  seized  under  the 
execution  belong  to  the  tenant  or  to  a  third  person ;  if  they  are  upon 
the  premises  at  the  time  of  the  seizure,  they  are  liable  for  a  year's 
rent,  and  cannot  be  taken  away  by  the  sheriff  upon  an  execution, 


1  Hamilton  v.  Keedy,  3  McCord,  38. 

"  Van  Rensselaer  v.  Quackenboss,  17  Wend.  K.  34. 

»  Biddle  v.  Biddle,  3  Harr.  R.  539. 

*  Hodgson  V.  Gascoine,  5  B.  &  A.  88. 

'  Sackett  v.  Barnum,  22  Wend.  R.  605. 
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without  paying  the  landlord  the  rent  due  him  at  the  time  of  levying 
the  execution.!  The  landlord's  lien,  however,  extends  only  to  rent 
due  previous  to  a  levy  made  by  the  sheriff  on  the  execution,  and  not 
for  rent  subsequently  accruing  while  the  goods  remain  on  the  prem- 
ises in  the  possession  of  the  sheriff.^  Nor  is  he  entitled  to  the  rent 
of  the  whole  current  year,  but  only  to  the  amount  due  on  the  last 
quarter-day.^  And  though  there  be  several  executions,  he  can  claim 
no'more  than  one  year's  rent ;  *  but  this  he  is  entitled  to  without  any 
deduction  for  sheriff's  poundage,''  although  the  sheriff  may  deduct 
such  costs  as  were  incurred  before  he  received  notice  from  the 
landlord.^ 

§  602.  None  but  the  immediate  landlord  may  avail  himself  of  this 
provision  of  the  statute,  for  the  ground  landlord  cannot  claim  a  year's 
rent  upon  an  execution  against  the  under-tenant ;  ^  nor  is  a  sheriff 
liable  to  the  landlord  for  removing  the  goods  of  such  a  tenant  from 
the  demised  premises,  leaving  the  rent  unpaid.^  And  the  statute 
only  applies  to  cases  where  a  judgment  creditor  claims  adversely  to 
the  landlord,  and  not  where  the  execution  is  sued  out  by  the  landlord 
himself.  It  was  intended  to  protect  a  landlord  against  frauds  which 
might  be  committed  upon  him  by  his  tenant;  particularly  by  his 
colluding  with  creditors,  to  issue  executions  upon  his  goods.  For 
after  his  property  had  thus  been  placed  in  legal  custody  by  an  exe- 
cution, and  could  not  be  distrained,  a  judgment  creditor,  by  keeping 
possession  for  a  length  of  time,  might  seriously  affect  the  interests  of 
the  landlord.  The  statute,  therefore,  only  protects  landlords  against 
executions  issued  by  third  persons,  and  not  by  the  landlord  himself.^ 

§  603.  To  compel  the  sheriff  to  pay  over  the  year's  rent,  the 
landlord  or  his  executor  may  move  the  court,  out  of  which  the  exe- 
cution issued,  that  he  be  paid  the  amount  due  to  him  out  of  the 

1  Spencer  v.  McGowan,  13  Wend.  R.  256. 

^  Trappan  v.  Morie,  18  Johns.  R.  1 ;  Hoskins  v.  Knight,  1  M.  &  S.  245. 
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7  Ex  parte  Bennett,  Str.  787. 
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9  Taylor  v.  Lanyon,  6  Bingh.  R.  536 ;  4  Moore  &  Pay.  316 ;  Camp  v.  McCormick, 
1  Denio,  R.  641. 


432  LAW   OP   LANDLORD   AND   TENANT.  [CH.  XIII. 

money  produced  by  the  levy,  if  it  be  sufficient  for  that  purpose  ;  and, 
if  not  sufficient,  then  that  it  be  paid  to  him  on  account  of  his  rent,  so 
far  as  it  will  satisfy  the  same.i  And  this  motion  may  be  made  at 
any  time  before  the  sheriff  has  actually  paid  over  the,  proceeds  to  the 
plaintiff  in  the  execution ;  he  being  bound,  upon  receipt  of  the  land- 
lord's notice,  to  retain  a  year's  rent  out  of  the  proceeds  of  the  tenant's 
goods.2  The  landlord  may  also  have  a  special  action  on  the  case,  for 
the  sheriff's  neglect  to  pay  over  such  rent ;  for  taldng  goods  after 
receiving  the  landlord's  notice,  without  leaving  a  year's  rent  on  the 
premises ;  ^  or  for  remaining  upon  the  premises,  an  unreasonable 
length  of  time.*  And  if,  on  receiving  notice,  he  finds  the  goods  on 
the  premises  are  not  sufficient  to  satisfy  a  year's  rent,  he  must  with- 
draw.'^ But,  in  order  to  recover  against  a  sheriff,  there  must  be  an 
averment  and  proof  of  loss  or  damage  sustained  by  the  plaintiff, 
in  consequence  of  the  neglect  complained  of,  at  least  to  the  extent 
of  being  delayed  or  prejudiced  in  some  way.^  No  action  for  money 
had  and  received  to  the  landlord's  use,  can  be  maintained  for  the 
amount  of  a  year's  rent.^ 

§  604.  In  an  action  against  the  sheriff  for  removing  goods  taken 
in  execution,  without  paying  the  landlord  a  year's  rent,  it  is  not 
necessary  to  prove  that  the  year's  rent  is  due  ;  it  is  sufficient  to  show 
the  occupation  by  the  tenant ;  it  then  lies  on  the  defendant  to  show 
that  the  rent  has  been  paid.  Such  a  claim  may  be  supported  for 
rent  stipulated  to  be  paid  in  advance  ;  and  may  be  distrained  for  by 
the  landlord,  although  he  is  aware  that  an  execution  is  about  to  be 
issued  by  a  judgment  creditor.^  If  goods  have  been  once  removed 
under  the  execution,  and  the  landlord  has  notified  the  sheriff  to  pay 
him  a  year's  rent,  they  cannot  be  afterwards  released  and  the  exe- 
cution withdrawn,  without  paying  the  landlord ;  because  while  they 
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were  in  the  custody  of  the  law  the  landlord  could  not  distrain  them.^ 
The  sheriff's  hability  attaches,  if  he  removes  any  of  the  goods  without 
retaining  the  rent ;  for  the  landlord  cannot  be  called  upon  to  show 
that  the  property  remaining  on  the  premises  was  not  sufficient  to 
satisfy  his  claim. ^  But  if,  upon  the  goods  of  a  tenant  being  taken 
in  execution,  an  agent  of  the  landlord  takes  from  the  sheriff's  officer 
an  undertaking  for  a  year's  rent,  and  then  consents  to  the  goods 
being  sold,  the  landlord  cannot  afterwards  maintain  this  action  against 
the  sheriff,  although  the  rent  is  not  paid  according  to  the  undertaking, 
and  although  the  agreement  is  void  under  the  statute  of  frauds,  for 
not  stating  a  "Consideration.^  After  a  sale  under  the  execution,  the 
goods  are  no  longer  in  legal  custody,  and  may,  if  they  remain  on  the 
premises,  be  distrained  by  the  landlord,  notwithstanding  the  sale ; 
therefore  standing  crops,  though  protected  after  the  sale,  until  they 
are  cut  and  a  reasonable  time  has  elapsed  for  their  removal,  if  suf- 
fered to  remain  after  such  reasonable  time  has  elapsed,  cease  to  be 
protected  and  become  distrainable.* 

§  605.  Formerly,  as  soon  as  a  landlord  distrained  goods  or  chattels 
for  rent,  he  was  obliged  to  remove  them  elsewhere,  unless  he  had  the 
consent  of  the  tenant  to  impound  them  on  the  premises.  If  he  kept 
them  on  the  premises,  he  rendered  himself  liable  to  an  action  of 
trespass.^  But,  to  obviate  the  inconvenience  which  might  frequently 
arise  by  enforcing  this  rule,  the  statutes  provide  that  the  distress 
may  be  impounded  in  any  convenient  part  of  the  land  chargeable 
with  rent.  And  this  is  the  practice  in  Pennsylvania,  although  the 
clause  of  the  statute  11  Geo.  II.,  which  gives  this  power,  is  not  con- 
tained in  the  act  of  the  assembly.*'  At  common  law,  beasts  might  be 
put  in  a  public  pound  at  the  charge  of  the  owner,  but  if  they  were 
kept  in  a  private  pound  the  distrainor  was  bound  to  keep  them  at  his 


1  Lane  v.  Crockett,  7  Price,  E.  566. 
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peril,  Avith  provision  at  his  own  cost ;  and  if  tliey  died  for  want  of 
sustenance,  the  distrainor  was  liable.  Household  goods,  and  other 
dead  chattels  which  might  receive  damage  from  the  weather,  must  be 
put  into  a  pound  covert,  otherwise  the  distrainor  was  answerable  if 
they  were  damaged  or  stolen. 

§  606.  A  pound-keeper  is  bound  to  receive  every  thing  offered  to 
his  ctistody,  and  is  not  answerable  whether  the  thing  were  legally 
impounded  or  not.  If  the  cattle  were  wrongfully  taken,  the  peraon 
who  brought  the  cattle  is  answerable  and  not  the  pound-keeper,  un- 
less he  assented  to  the  trespass.  When  the  cattle  are  once  im- 
pounded, he  cannot  let  them  go  without  a  replevin  or  the  consent  of 
the  party,  for  they  are  then  in  custody  of  the  law  ;  and  if  the  poimd 
is  broken  the  pound-keeper  cannot  bring  an  action,  nor  any  one  else 
than  the  person  who  distrained  them.^  At  common  law,  if  any 
person,  whether  owner  or  not,  of  any  cattle  that  had  been  distrained 
and  put  into  the  common  pound,  or  any  other  lawful  pound,  took 
them  out  and  drove  them  away,  he  was  liable  to  an  action  of  pound 
hreacli  at  the  suit  of  the  landlord ;  ^  or  if,  being  in  possession  of  a 
distress  which  he  was  desirous  of  impounding,  another  person  rescued 
it  before  it  was  actually  impounded,  an  action  on  the  case  might  be 
maintained  for  the  disturbance.^  The  tenant,  however,  may  lawfully 
rescue  his  goods  before  they  are  impounded,  if  the  landlord  seizes 
them  unlawfully,  as  where  there  is  no  rent  in  arrear ;  or  if,  though 
due,  he  tenders  the  rent.  So,  also,  if  the  landlord  takes  goods 
privileged  by  law,  as  things  protected  for  the  sake  of  trade,  or  beasts 
of  the  plough,'while  other  things  remain  on  the  premises  sufficient  to 
satisfy  the  distress.  And  a  stranger  may  rescue  his  goods,  if  taken 
without  cause.* 

§  607.  After  the  goods  have  been  seized,  the  tenant  must  at  once 
be  notified  of  it,  and  an  opportiuiity  afforded  him  to  redeem  them. 
The  statutes  generally  provide,  that  whenever  any  goods  or  chattels 
shall  be  distrained  for  rent,  the  officer  making  the  distress  shall  imme- 
diately give  notice  thereof,  with  the  cause  of  such  distress,  the  amount 
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of  rent  due,  and  an  inventory  of  the  articles  taken,  by  leaving  the 
same  with  the  tenant,  or,  in  case  of  his  absence,  at  the  chief  mansion- 
house,  or  at  some  other  notorious  place  on  the  demised  premises. 
And  if  a  sale  is  made  without  giving  such  notice,  the  landlord  has 
been  held  in  Pennsylvania  to  be  a  trespasser  ab  initio.'^ 

§  608.  A  distress  when  taken  cannot  be  worked  or  used  for  any 
purpose,  because  the  distrainor  has  only  the  custody  of  the  thing  as  a 
pledge ;  ^  but  a  cow  may,  and,  indeed,  ought  to  be  milked,  except 
where  she  is  put  into  a  pound  to  which  the  owner  has  access,  that  he 
may  milk  her  himself.^  It  is  said,  however,  that  if  a  landlord  distrain 
raw  cloth,  he  may  cause  it  to  be  fulled ;  but  that  hides  cannot  be 
tanned,  because  the  tanning  will  prevent  the  tenant  from  recog- 
nizing his  property.*  If  an  injury  happens  to  the  distress  in  con- 
sequence of  any  act  of  the  landlord,  however  weU  intended,  he  must 
answer  for  it  to  the  tenant;  therefore,  where  a  horse  had  several 
times  escaped  from  the  pound,  and  the  landlord,  for  greater  security, 
tied  him  to  a  stake  in  the  pound,  and  the  horse  strangled  himself 
with  the  rope,  the  landlord  had  to  pay  his  full  value ;  for  the  law 
insists  upon  the  landlord's  keeping  the  distress  thus  sacred,  upon  the 
principle  that  it  is  a  mere  pledge  in  his  hands  to  secure  the  payment 
of  his  rent.^ 

§  609.  Upon  the  same  principle  he  was  formerly,  under  the  old 
law,  forbid  to  sell  or  dispose  of  the  distress,  after  he  had  taken  it  into 
his  possession,  for  the  purpose  of  reimbursing  himself,  and  was  obliged 
to  hold  it  until  the  tenant  thought  proper  to  redeem  it ;  his  security 
was  not,  therefore,  available  to  him  before  the  tenant  chose  to  make 
it  so.®  But  the  stat.  2  WUliam  and  Mary,  chap.  5,  first  authorized 
the  sale  of  the  property  distrained,  and  made  the  proceeding  by  dis- 
tress a  speedy  remedy  for  the  non-payment  of  rent.  It  provided,  that 
if  at  the  expiration  of  five  days  from  the  day  of  the  service  of  such 
notice,  the  amount  of  the  rent  due,  together  with  the  costs  of  the  dis- 
tress, shall  not  be  paid,  and  the  goods  distrained  shall  not  be  replevied 

1  KciT  V.  Sharp,  14  S.  &  R.  402. 

2  Chamberlayn's  Case,  1  Leon.  220. 
•■i  Cro.  Jac.  148;  Ibid. 

«  Cro.  Eliz.  783. 

»  1  Eol.  Abr.  673,  1.  26. 

^  Pledall !!.  Knapp,  1  Anders.  65. 
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according  to  law,  the  oiEcer  making  such  distress  shall  summon  two 
disinterested  householders,  who  shall  be  sworn  by  such  officer,  well, 
truly,  and  impartially  to  appraise  the  goods  and  chattels  so  distrained, 
according  to  the  best  of  their  understanding,  and  the  said  appraisers 
shall  thereupon  appraise  the  goods  and  chattels  so  distrained,  and 
shall  state  the  same,  in  writing  under  their  hands.  Of  the  five  days 
mentioned  in  the  statute,  the  first  of  them  is  to  be  taken  as  exclusive, 
and  the  last  inclusive  ;  thus,  for  instance,  if  the  seizure  be  made  on 
ilonday,  the  notice  must  be  given  the  same  day  to  expire  on  Satur- 
day.i  But  in  Pennsylvania,  it  is  reckoned  exclusive  of  the  day  of 
distress  ;  and  if  Sunday  be  the  last  of  the  five  days,  it  is  not  to  be 
counted.^  The  appraisers  must  be  persons  having  no  interest,  either 
as  agent  or  party  distraining,  and  must  be  sworn  before  the  appraise- 
ment is  made.^  The  officer  conducting  the  proceedings,  must  be 
present  at  the  appraisement,  and  is  the  only  person  authorized  to 
administer  the  oath ;  and  the  proceedings  will  be  irregular,  if  the 
appraisers  are  sworn  before  the  sheriff  of  an  adjoining  county,  or  the 
constable  of  a  neighboring  town.* 

§  610.  After  the  five  days'  notice  to  the  tenant  of  the  distress,  and 
five  days'  notice  of  sale  have  also  expired,  if  the  rent  and  the  charges 
thereon  still  remain  unpaid,  and  the  goods  have  not  been  replevied, 
the  officer  proceeds  to  sell  them'  for  the  best  price  he  can  obtain  for 
them;  applying  the  proceeds  of  sales  to  the  payment  of  rent  and 
charges,  and  the  balance,  if  any,  as  directed  by  the  statute.  The 
landlord  is  not  bound  to  sell  immediately  upon  the  expiration  of  the 
five  days,  but- is  allowed  a  reasonable  time  afterwards  for  the  appraise- 
ment and  sale.^  If,  however,  he  gives  the  tenant  further  time  for  the 
payment  of  rent,  and  suffers  the  goods. to  remain  on  the  premises,  it 
will  be  prudent  to  procure  the  -written  consent  of  the  tenant,  to  the 
landlord's  keeping  possession  of  the  goods  upon  the  premises  for  the 
further  time  thus  given.  No  delay  in  proceeding  to  a  sale  of  the 
property  distrained,  will  destroy  the  lien  for  rent,  nor  vitiate  the  pro- 
ceedings, where  there  is  no  evidence  of  collusion  between  the  land- 


1  Wallace  v.  King,  1  H.  Bl.  13. 

'^  ]\[oIvinley  v.  Reader,  6  Watts,  37. 

'  Lyon  V.  Weldon,  9  Moore,  629;  2  Bingh.  334. 

*  Kenny  v.  May,  1  Moo.  &  Rob.  56. 

■"'  Pitt  V.  Shew,  4  B.  &  A.  208. 
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lord  and  tenant.^  And,  as  a  reasonable  time  will  be  allowed  for  sell- 
ing, the  distrained  goods  are  during  such  time  in  custody  of  the  law, 
and  protected  from  seizure  under  an  execution. ^  If  the  papers  upon 
which  the  distress  was  made  should  be  lost,  and  the  sale  takes  place 
without  them,  the  purchaser  will,  nevertheless,  acquire  a  good  title, 
and  the  authority  may  be  estabhshed  by  secondary  evidence.^ 

§  611.  To  prevent  the  landlord  from  being  deprived  of  his  distress, 
by  a  clandestine  and  fraudulent  removal  of  the  tenant's  goods  from 
the  premises,  it  is  generally  enacted,  that  if  any  tenant  or  lessee  who 
shall  remove  his  goods  from  any  demised  premises,  either  before  or 
after  any  rent  shall  become  due,  for  the  purpose  of  avoiding  the  pay- 
ment of  such  rent ;  and  every  person  who  shall  knowingly  assist  such 
tenant  or  lessee  in  such  removal,  or  in  concealing  any  goods  so 
removed,  shall  forfeit  to  the  landlord  of  the  demised  premises,  his 
heirs  or  assigns,  double  the  value  of  the  goods  so  removed  or  con- 
cealed. This  section  authorizing  the  landlord  to  seize  any  goods 
which  have  been  removed  from  the  premises,  and  imposing  a  penalty 
on  the  tenant  and  others,  removing  or  concealing  them  for  the  purpose 
of  defrauding  the  landlord,  apphes  only  to  the  removal  of  goods  that 
belong  to  the  tenant,  and  not  to  those  of  a  stranger,  which  may  hap- 
pen to  be  upon  the  premises,  although  they  may  be  liable  to  a  dis- 
tress.^  The  statute,  however,  contemplates  physical  aid  and  assist- 
ance, directly  or  indirectly,  in  the  removal  or  concealment  of  the 
goods,  and  not  mere  advisory  aid.  Nor  will  the  removal  or  conceal- 
ment of  part  of  the  goods,  subject  the  party  to  the  penalty  of  remov- 
ing or  concealing  the  whole.  And  where  a  tenant  is  in  possession 
of  goods,  the  law  will  intend  that  he  is  the  owner,  and  the  burden  of 
proof  to  the  contrary  lies  upon  him  who  has  removed  them  to  avoid 
the  distress.* 

§  612.  If  a  man's  servants,  or  any  person  in  his  employ,  by  his 
direction,  or  with  his  knowledge  and  assent,  assists  in  the  removal  of 
the  tenant's  goods,  it  will  render  the  principal  Uable ;  or  if  the  goods 


1  Bac.  Abr.  Execution,  C.  4  ;  Harrison  v.  Barry,  4  Price,  690. 

2  Peck  V.  Gurney,  2  Hill  (N.  Y.),  R.  605. 

3  Coles  V.  Marquand,  2  Hill  (N.  Y.),  E.  447  ;  Slocum  c.  Clark,  Ibid.  475  ;  Thora- 
ton  V.  Adams,  5  M.  &  S.  38;  11  Geo.  II.  c.  19. 

*  Strong  V.  Stebbins,  5  Cow.  E.  210. 
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are  removed  to  his  house,  and  received  and  concealed  by  Mm,  lie 
knowing  the  object  and  circumstances  of  the  removal,  this  will  bring 
him  within  the  statute  ;  but  the  mere  advising  the  removal  of  the 
goods,  will  not  subject  him  to  the  penalty  of  the  statute. ^  And 
although  the  tenant  may  sell  or  mortgage  his  fixtures,  yet  if  he  does 
mortgage  them,  and  the  mortgagee  takes  possession  and  removes 
them,  after  they  have  become  liable  for  the  rent,  the  landlord  may 
yet  follow  and  distrain  them  within  thirty  days  thereafter ;  but  the 
mortgagee  will  not,  by  such  removal,  subject  himself  to  the  penalty 
imposed  by  the  statute  for  a  fraudulent  removal.^  In  an  action  for 
the  penalty  for  assisting  a  tenant  in  concealing  goods  removed  from 
the  demised  premises,  a  person  who  deters  a  bailiff  from  taking  the 
property  by  falsely  denying  the  tenant  to  be  the  owner  thereof,  alleg- 
ing a  third  person  to  be  the  owner,  subjects  himself  to  the  penalty.^ 
But  where  a  creditor  took  the  goods  of  his  debtor,  and  removed  them 
from  the  premises  by  the  debtor's  assent,  in  payment  of  a  debt,  appre- 
hensive of  the  landlord's  distraining,  the  court  held  there  was  nothing 
in  the  transaction  in  contravention  of  the  statute.*  And  where  the 
action  is  for  aiding  and  assisting  the  tenant  in  the  fraudulent  removal 
of  his  goods,  with  intent  to  prevent  the  landlord  from  distraining,  the 
landlord  must  prove  not  only  that  the  defendant  assisted  the  tenant 
in  such  fraudulent  removal,  but  was  also  privy  to  the  fraudulent 
intent  of  the  tenant ;  for,  as  to  suits  against  third  persons  under  this 
section,  the  statute  is  penal,  and  requires  strict  proof  to  bring  the  case 
within  the  statute.^ 

§  613.    At  common  law,  if  an  entry  or  authority  is  given  to  any  one 


'  Lister  v.  Brown,  3  D.  &  R.  .^01. 

^  Eeynolds  v.  Shulcr,  5  Cow.  E.  323.  The  Supreme  Court  of  Pennsylvania  held, 
in  the  case  of  Grace  v.  Shively,  12  S.  &  R.  217,  that  their  statute  did  not  apply  to  cases 
where  the  goods  were  removed  before  the  rent  became  duo.  The  legislature  on  25 
March,  1825,  thereupon  passed  an  act  confined  in  its  operation  to  the  city  and  county 
of  Philadelphia,  by  which  the  landlord  is  enabled  even  before  his  rent  is  due  to  distrain 
for  it,  when  the  tenant  shall  fraudulently  carry  awtiy  from  the  demised  premises,  his 
goods  or  chattels  with  intent  to  defraud  the  lessor  of  his  remedy  by  distress.  And  in 
such  case  the  landlord  may  consider  his  rent  as  apportioned  to  the  time  of  the  carrying 
away  of  the  goods,  and  distrain  the  goods  within  thirty  days,  wherever  they  may  be 
found. 

3  Crafts  V.  Plum,  11  "Wend.  R.  143. 

4  Bach  V.  Meats,  5  M.  &  S.  200. 

*  Brooke  v.  Noakes,  8  B.  &  C.  537. 
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hy  laiv^  and  he  abuses  it,  lie  is  to  be  considered  a  trespasser  from  the 
beginning ;  his  original  entry,  and  every  act  done  in  pui-suance  of  it, 
is  viewed  as  if  the  law  had  given  him  no  authority  whatever  to  enter  ;  ■■■ 
but  if  he  abuses  an  authority  given  him  ly  the  party ^  he  is  not  to  be 
held  as  a  trespasser  ab  initio.  The  reason  assigned  for  this  distinction 
is,  that  where  a  general  authority  or  license  is  given. by  law,  the  law 
judges  of  a  man's  previous  intentions  by  his  subsequent  acts ;  but 
where  the  party  himself  gives  an  authority,  he  cannot  for  any  subse- 
quent cause,  convert  that  which  was  originally  done  under  his  sanc- 
tion, into  a  trespass  ab  initio  ;  in  this  latter  case,  therefore,  only  the 
subsequent  acts  will  amount  to  a  trespass.  Thus  the  law  gives  au- 
thority to  enter  upon  land  to  distrain,  but  if  the  distrainor  works  or 
kills  the  distress,  or  commits  any  irregularity,  the  law  adjudges  that 
the  party  entered  for  the  specific  purpose  of  committing  the  particular 
injury,  and  because  the  act  which  demonstrates  the  intention,  is  a 
trespass,  he  is  adjudged  a  trespasser  ab  initio.  One  of  the  conse- 
quences of  this  doctrine  was,  that  if  a  landlord  committed  the  least 
irregularity  in  distraining  for  rent,  he  was  considered  a  tort  feasor 
throughout,  and  answerable  to  the  tenant  for  the  value  of  the  goods 
distrained.  And  if  any  of  the  acts  of  his  agent  were  without  the  pre- 
requisites appointed  by  law,  as  if  cattle  were  impounded  without  pre- 
vious appraisement,  or  goods  taken  under  a  warrant  of  distress  for 
rent,  were  sold  without  appraisement  and  advertisement,  —  where,  as 
in  Pennsylvania,  the  statute  of  11  Geo.  II.  c.  19,  is  not  in  force,  — 
the  landlord  became  a  trespasser  ab  initio.^ 

§  614.  As  this  doctrine,  however,  was  found  to  bear  hard  upon 
landlords,  it  is  now  provided  by  statute,  that  when  a  distress  shall  be 
made  for  rent  justly  due,  and  any  irregularity  or  unlawful  act  shall  be 
afterwards  done  by  the  party  distraining,  or  his  agent,  the  distress 
shaU  not,  therefore,  be  deemed  unlawful,  nor  the  party  making  it  a 
trespasser  from  the  beginning ;  but  the  party  aggrieved  may  maintain 
an  action  of  trespass,  or  of  trespass  on  the  case,  and  recover  satisfac- 
tion for  the  special  damages  he  may  have  sustained  by  such  irregu- 


1  Six  Carpenters'  Case,-  S  Co.  290 ;  Van  Brunt  v.  Schenck,  16  Johns.  414 ;  5  "Wend. 
E.  .506. 

2  Sackridor  v.  M'Donalcl,  10  Johns.  E.  253 ;  Purrington  v.  Loring,  7  Mass.  E.  388 ; 
Kerr  v.  Shnrp,  14  Serg.  &  Raw.  399  ;  Waddell  v.  Cook,  2  HiU  (N.  Y.),  E.  47 ;  Oxley 
V.  Watts,  1  Term  E.  12;  Aitkenhead  v.  Blades,  5  Taunt.  198. 
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larity,  with  costs.^  If,  therefore,  a  landlord  commences  his  proceed- 
ings right,  but  should  afterwards  carry  them  on  wrong,  he  is  only 
chargeable  as  a  trespasser  from  the  time  when  the  wrong  commenced, 
and  not  from  the  original  taking  of  the  goods ;  and  all  the  injured 
party  can  recover,  is  the  actual  damage  he  has  sustained  in  conse- 
quence of  the  irregularity.^  The  nature  of  the  irregularity,  and 
the  peculiar  circumstances  of  the  case,  must  determine  whether  the 
proper  form  of  action  is  trespass  or  case.  We  shall  have  occa- 
sion to  discuss  this  subject  more  fully  when  we  come  to  the  action  of 
trespass  ;  but  as  a  recent  illustration  of  the  statute,  we  will  here  men- 
tion, that. where  a  landlord  distrained  for  rent,  amongst  other  things, 
some  goods  which  were  not  legally  distrainable,  he  was  held  to  be  a 
trespasser  only  as  to  those  particular  goods. ^ 


SECTION  II. 

THE  ACTION  OE  DEBT  FOR  RENT. 

§  615.  The  action  of  debt,  is  another  remedy  which  the  landlord 
has  for  the  recovery  of  rent.  The  action  is  so  called  because  it  is 
in  legal  consideration  for  the  recovery  of  a  debt  eo  nomine  and  in 
numero;  and  though  damages  are  in  general  awarded  for  the  deten- 
tion of  the  debt,  yet,  m  most  instances,  they  are  merely  nominal,  and 
not,  as  in  assumpsit  and  covenant,  the  principal  object  of  the  suit. 
By  it,  every  kind  of  rent  is  recoverable,  whether  the  contract  of  de- 
mise be  by  deed,  or  by  parol ;  and  whether  it  is  payable  in  money, 
corn,  or  other  produce  of  the  land  reserved  by  the  lease.  In  the 
latter  case,  the  plaintiff  recovers,  not  the  produce  itself,  but  its  value 
in  money,  at  the  time  the  rent  becomes  payable.  In  addition  to  the 
debt,  he  recovers,  also,  interest  on  the  rent  from  the  time  it  Avas  due, 
as  damages  for  its  detention  ;  and,  if  payable  in  wheat,  or  other  pro- 
duce, he  is  entitled  to  interest  on  the  value  of  such  produce,  if  it  was 
not  dehvered  on  the  day  stipulated.* 

1  2  R.  S.  505,  §  28;  11  Geo.  II.  c.  19,  §  19. 

2  Winterbourne  v.  Morgan,  11  East,  11.  395. 
2  Hawey  v.  Pocock,  11  M.  &  W.  740. 

*  Demy  v.  Parnell,  1  Eol.  Abr.  591, 1.  28;  Clieny's  Case,  3  Leon.  260;  4  Ibid.  46  ; 
Van  Rensselaer's  Ex'rs  v.  Jewett,  5  Denio,  K.  135. 
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§  616.  This  action  is  founded  on  the  privity  of  contract,  said  to  be 
annexed  to  the  person  in  respect  to  the  estate,  and  follows  the  estate. 
When  the  estate  is  transferred,  the  remedy  is  transferred  also ;  if, 
therefore,  the  lessor  grant  his  reversion,  this  remedy  follows  the  re- 
version to  the  grantee,  and  when  he  assigns  it  the  remedy  wiU  pass 
to  the  assignee.^  The  action  is  not  maintainable  in  any  case,  unless 
the  demand  be  for  a  sum  certain,  or  for  a  pecuniaiy  demand  which 
can  readily  be  reduced  to  a  certainty.  In  some  cases  it  is  the  pecul- 
iar remedy,  as  against  a  lessee  for  an  apportionment  of  rent,  upon 
his  eviction  from  part  of  the  premises  by  a  third  person,  though  cove- 
nant may  in  such  cases  be  sustained  against  the  assignee  of  the 
lessee.^  It  is  also  the  only  remedy  against  a  devisee  of  land,  for  a 
breach  of  covenant  by  the  devisor.^  It  is  the  appropriate  remedy  at 
common  law  for  the  lessor,  or  his  assignee,  against  the  assignee  of  a 
term  of  years.*  So  where  the  lessee  assigned  a  moiety  of  the  land 
for  the  whole  term,  the  lessor  brought  debt  against  the  assignee  for . 
a  moiety  of  the  rent ;  and  it  was  moved,  in  arrest  of  judgment,  that 
the  privity  of  estate  and  of  contract  remained  entirely  with  the  lessee, 
and  that,  therefore,  the  assignee  of  a  moiety  was  not  chargeable  ;  but 
the  court  held  that  the  assignee,  having  the  whole  estate  in  the  moiety 
of  the  land,  has  privity  of  estate  suiScient  to  be  charged  by  the  lessor, 
if  he  will,  with  a  moiety  of  the  rent,  and  gave  judgment  for  the  plain- 
tiff.5  The  lessor  may  also  have  a  joint  action  of  debt  against  the 
lessee  and  assignee  for  the  whole  rent.^ 

§  617.  So  debt  lies  for  rent  upon  a  lease,  though  the  defendant 
entered  before  his  title  began  ;  for  though  he  is  clearly  a  disseizor  by 
his  entry,  and  the  accruing  of  the  term  does  not  alter  his  estate,  yet 
debt  lies  upon  the  privity  of  contract ;  and,  whether  the  entry  be 
tortious  or  not,  cannot  discharge  the  contractor  from  payment  of 
rent.''  If  a  lessee  for  years  assign  over  his  term,  reserving  rent,  he 
may  maintain  debt  for  the  rent  in  arrear,  although  he  has  no  rever- 


'  Howland  v.  Coffin,  12  Pick.  125;  s.  c.  9  Ibid.  52  ;  Walker's  Case,  3  Eep.  22,  b; 
Humble  v.  Oliver,  Cro.  Eliz.  328. 

"  Stevenson  v.  Lambard,  2  East,  R.  579  ;  2  Saund.  R.  182. 

3  Doe  dem.  Vernon  v.  Vernon,  7  Ibid.  12. 

4  Thursby  v.  Plant,  1  Wm.  Saund.  241,  b;  5  B.  &  C.  512. 

6  Gamon  v.  Vernon,  2  Lev.  231 ;  Sir  T.  Jones,  104. 
8  Bailiflf  of  Ipswich  v.  Martin,  Cro.  Jac.  411. 

7  Cro.  Eliz.  169;  1  Str.  550. 
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sion.i  So  the  landlord,  after  lie  has  entered  for  a  forfeiture  of  the 
lease,  may  recover  the  rent  which  accrued  previous  to  such  forfeiture, 
in  this  action  or  upon  the  covenants  in  the  lease.  But  for  rent  which 
became  due  subsequent  to  that  time  he  cannot  recover  as  landlord ; 
and  his  only  remedy  is,  to  proceed  for  the  mesne  profits  in  an  action 
of  ejectment  against  the  lessee  or  the  person  who  has  held  the  pos- 
session of  the  premises  adversely  to  his  claim.^  As  to  a  lease  made 
by  tenants  in  common,  it  is  settled  that  the  survivor  may  sue  for  the 
whole  rent,  although  the  reservation  be  to  the  lessors  according  to 
their  respective  interests  ;  for  it  is  a  well-known  rule,  that  an  action 
for  rent  by  tenants  in  common  is  in  its  nature  a  joint  action,  and  con- 
sequently the  survivor  may  sue  for  the  whole. ^ 

§  618.  Debt  will  also  lie  for  use  and  occupation  generally,  without 
setting  forth  the  particulars  of  a  demise  ;  and  where,  to  a  general 
count  for  use  and  occupation,  the  defendant  demurred  that  it  did  not 
set  forth  any  demise  of  the  premises,  nor  for  what  term  they  were 
demised ;  what  rent  was  payable,  nor  for  what  length  of  time  the  de- 
fendant held  and  occupied  the  premises  ;  nor  when  the  sum  thereby 
supposed  to  be  due  became  due,  nor  for  what  space  of  time ;  the  coiirt 
still  gave  judgment  for  the  plaintiff  on  that  count.*  The  assignee 
of  the  reversion,  however,  in  the  case  of  a  yearly  tenancy  by  parol, 
cannot,  it  would  seem,  bring  debt  for  use  and  occupation,  where  such 
use  and  occupation  was  before  the  assignment  to  him,  but  the  proper 
remedy  is  debt  for  rent  on  a  parol  demise.^  And  debt  is  not  main- 
tainable against  the  lessee  after  an  acceptance  of  the  assignee,  but 
covenant  only,  as  the  assignment  and  acceptance  of  the  assignee  de- 
stroys the  privity ;  though,  if  there  be  no  acceptance  of  the  assignee, 
debt  Hes  notwithstanding  the  assignment ;  ^  and  even  covenant,  after 
such  acceptance  of  the  assignee,  only  lies  against  the  lessee  upon 
express  covenants,  and  not  upon  covenants  implied  in  law. 

§  619.   This  action  lay  at  common  iaw  for  the  rent  of  lands  de- 


1  Newcomb  u.  Harvey,  Garth.  161. 

2  Stuyvesant  v.  Davis,  9  Paige,  E.  427. 

3  "Wallace  v.  McLaren,  1  Man.  &  Ry.  516. 

'  Wilkins  ;;.  Wingate,  6  Term  E.  62 ;  Davies  v.  Edwards,  3  M.  &  S.  380. 
6  Mortimer  v.  Preody,  3  M.  &  W.  605,  per  Parko,  B. 
°  1  Satind.  241  ;  Simpson  v.  Clayton,  6  Scott,  469. 
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mised,  either  for  life,  for  years,  or  at  willj^  with  the  distinction,  how- 
ever, that  upon  a  lease  for  years,  or  at  will,  it  lay  as  soon  as  rent 
became  in  arrear ;  but,  on  a  freehold  lease,  debt  could  not  be  main- 
tained until  after  the  lease  was  determined,  either  by  the  death  of 
the  party  for  whose  life  it  was  granted,^  tlie  surrender  of  the  lease, 
or  by  the  lessor's  putting  an  end  to  the  lease  upon  a  forfeiture,  or 
recovering  the  lands  in  an  action  of  waste.^  This  distmction  is  said 
to  have  arisen  from  the  action  of  debt  lying  only  upon  contract ;  when 
the  freehold  was  in  existence  it  could  only  be  the  subject  of  a  real 
action,  but,  after  it  was  determined,  the  claim  for  rent  was  changed, 
into  a  contract ;  and,  therefore,  as  soon  as  the  estate  was  at  an  end, 
debt  lay  for  the  arrears  previously  due.  It  therefore  required  a 
special  enactment  to  place  freehold  leases  upon  the  same  footing  with 
leases  for  years.*  By  the  Revised  Statutes  of  New  York,  any  per- 
son having  any  rent  due  upon  any  lease  for  life  or  lives,  may  have 
the  same  remedy  to  recover  such  arrears,  by  action  of  debt,  as  if  such 
lease  were  for  years.  The  statute  is  confined  to  the  case  of  rent 
reserved  hy  lease,  and  does  not  extend  to  the  arrears  of  an  amiuity, 
or  rent-charge  for  life,  charged  upon  lands,  for  which,  at  common 
law,  no  action  of  debt  will  he  ;5  and  as  the  common  law,  as  to  an- 
nuities, or  rent-charges  out  of  land  of  a  freehold  nature,  still  prevails, 
debt  will  not  lie  for  arrears  thereon,  so  long  as  the  estate  of  freehold 
continues.  Thus  it  has  been  held  that  it  wUl  not  he  for  the  arrears 
of  a  rent-charge  devised  to  A.,  payable  out  of  land  devised  to  B. 
during  the  life  of  B. ;  and  this,  though  it  did  not  appear  in  the  dec- 
laration that  the  grantor  had  a  freehold  in  the  lands. ^ 

§  620.  The  lessee,  as  well  as  his  executors  and  administrators, 
remains  hable  to  an  action  of  debt  by  the  lessor  or  his  assignee,  so 
long  as  the  term  continues,'^  and  he  cannot  discharge  himself  from 


1  Co.  Lit.  162,  a;  Lit.  Sec.  58,  72. 

2  Co.  Lit.  162,  a;  Ld.  Ray.  1056;  1  Saand.  303. 

3  Ognel's  Case,  4  Eep.  49. 

4  Webb  V.  Jiggs,  4  M.  &  S.  113 ;  Norton  v.  Vultoe,  1  Hall  (N.  Y.),  R.  389  ;  1  R.  S. 
747;  8  Anne,  c.  14,  §  4. 

5  2  Saund.  304  ;  Randall  v.  Rigby,  4  M.  &  W.  130 ;  s.  c.  6  Dow.  650 ;  4  M.  &  S. 
113;  3  B.  &B.  130. 

6  Webb  V.  Jiggs,  4  M.  &  S.  114  ;  Kelly  v.  Clubbe,  3  Brod.  &  Bing.  130 ;  2  Saund. 
304;  Randall  v.  Rigby,  4  M.  &  W.  130;  s.  c.  6  Dow.  650.  But  see  1  Saund.  281, 
n.  1 ;  2  D.  &  R.  603  ;  14  Ves.  491. 

'  Rushden's  Case,  Dyer,  4,  b. 
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such  liability  by  bis  own  act;i  if,  therefore,  tbe  lessee  assigns  the 
lease,  he  or  his  executor  still  remains  liable  for  rent  in  this  action;^ 
but  if  the  lessor  accepts  rent  from  the  assignee,  and  recognizes  him 
as  his  tenant,  an  action  of  debt  will  not  lie  against  the  original  lessee, 
though  covenant  may.^  Tf  the  lessee  assigns  part  of  his  estate,  debt 
hes  against  the  assignee  for  the  part  held  by  him,  and  against  the 
lessee  for  the  residue.*'  But  the  plaintiff  must  show  that  the  de- 
fendant is  assignee  of  part  only,  and  must  not  declare  against  him 
as  assignee  of  the  whole,  nor,  as  it  would  seem,  for  the  whole  rent.^ 
In  like  manner,  if  the  executor  or  administrator  should  assign  the 
lease,  he  still  remains  hable  to  an  action  of  debt  ;S  and  the  landlord 
may  have  his  choice,  whether  to  sue  the  lessee  or  assignee  ;''  or  both 
jointly  i^  but  the  assignee  is  hable  to  this  action  only  so  long  as  he  is 
possessed  of  the  term,  for  after  he  assigns  over  his  interest  his  ha^ 
bOity  ceases.^ 

§  621.  By  the  common  law,  the  assignee  of  the  reversion  or  of 
the  rent  was  only  entitled  to  this  action  against  the  lessee  after  the 
lesse'e  had  attorned,  and  recognized  the  change  of  person  to  whom 
rent  was  due.^"  An  attornment,  however,  became  unnecessary  after 
the  statute  of  11  Geo.  II.  c.  19,  which  has  been  generally  adopted 
on  this  side  the  Atlantic.  Thus,  the  New  York  statute  declares, 
where  any  lands  or  tenements  shall  be  occupied  by  a  tenant,  a  con- 
veyance thereof,  or  of  the  rents  or  profits,  or  any  other  interest 
therein  by  the  landlord  of  such  tenant,  shall  be  vahd,  without  any 
attornment  of  such  tenant  to  the  grantee ;  but  the  payment  of  rent 
to  such  grantor  by  his  tenant,  before  notice  of  the  grant,  shall  be 
binding  upon  such  grantee  ;  and  the  tenant  shall  not  be  hable  to  such 
grantee  for  any  breach  of  the  condition  of  the  demise,  until  he  shall 
have  had  notice  of  such  grant.^i    And  we  have  seen  that  the  grantees 


"■  Walker's  Case,  3  Eep.  23. 

2  Auriol  V.  Mills,  1  H.  Black.  433 ;  4  Term  R.  94. 

»  Lord  Eich  v.  Frank,  1  Bulst.  2;  Yolv.  103;  Wadham  v.  Marlow,  8  East,  E.  314. 

*  Walker's  Case ;  Auriol  v.  Mills,  supra. 

6  Curtis  V.  Spitley,  1  Bing.  N.  C.  759;  Hare  v.  Cator,  Cowp.  766. 

^  Devereux  v.  Barlow,  2  Saund.  E.  181. 

'  Gamon  v.  Vernon,  2  Lev.  231. 

8  Com.  Dig.  Det.  (E). 

s  Tongue  v.  Pitcher,  8  Lev.  295;  4  Mod.  71. 

10  Co.  Lit.  309,  a. 

11  1  E.  S.  739,  §  146.     See  also,  Farley  v.  Thompson,  15  Mass.  E.  26. 
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of  the  reversion  are  entitled  to  the  same  actions  which  the  lessor 
might  have  had,  if  the  reversion  had  remained  in  the  grantor.^  If 
the  lessor  assign  his  rent  without  the  reversion,  ithe  assignee  may 
maintain  an  action  of  debt  for  the  rent,  because  the  privity  of  con- 
tract is  transferred;^  but  if  the  lessor  grant  away  his  reversion,  he 
cannot  have  an  action  of  debt  for  the  rent ;  because,  being  incident 
to  the  reversion,  it  passes  with  it.  The  grantee  of  the  reversion  even 
cannot  have  debt  against  the  lessee  if  he  has  assigned  over ;  for  there 
was  no  privity  between  them  but  a  mere  privity  of  estate,  and  that 
being  gone  by  the  assignment,  this  action  will  not  lie.^ 

§  622.  It  would  seem  that,  at  common  law,  an  action  of  debt  for 
rent  in  arrear  did  not  lie  against  a  tenant  at  sufferance  ;  for  the  con- 
tract was  determined,  and  he  was  adjudged  to  be  in  by  wrong ;  but 
in  such  cases  there  is  now  a  special  provision.  By  statute  4  Geo.  II. 
c.  28,  §  1,  of  which  the  Revised  Statutes  of  New  York,  vol.  i.  p. 
745,  §  11,  is  alraost  a  transcript,  if  any  tenant  for  life  or  years,  or 
if  any  other  person  who  may  have  come  into  possession  of  any  lands 
or  tenements,  under  or  by  collusion  with  such  tenants,  shall  wilfully 
hold  over  after  the  termination  of  such  term,  and  after  demand  made 
and  notice  in  writing  given,  reqiiiring  the  possession  thereof  by  the 
person  entitled  thereto,  such  person  so  holding  over  shall  pay  to  the 
person  so  kept  out  of  possession,  or  his  representatives,  at  the  rate 
of  double  the  yearly  value  of  the  lands  or  tenements  so  detained,  for 
so  long  time  as  the  same  are  detained,  to  be  recovered  by  action  of 
debt,  against  the  recovery  of  which  penalty  there  shaU  be  no  relief  in 
equity.  This  statute  has  been  held  to  be  a  penal  statute ;  and,  there- 
fore, by  strict  construction,  a  tenant  for  a  less  period  than  a  year  is 
not  within  its  provisions.*  Nor  will  a  tenant  who  holds  over  under  a 
fair  claim  of  right  be  considered  as  holding  over  wilfuUy  within  the 
meaning  of  the  statute,  though  it  may  be  decided  eventually  that  he 
has  no  right.^, 


1  Ante,  H42 ;  1  R.  S.  747,  ^  23. 

2  Allen  V.  Brj-an,  5  Bam.  &  Cress.  512. 
8  Humble  v.  Glover,  Cro.  Eliz.  328. 

»  Lloyd  V.  Eosbee,  2  Campb.  N.  P.  455. 

5  "Wright  V.  Smith,  5  Esp.  N.  P.  C.  203.  One  tenant  in  common  may  maintain^ 
an  action  oh  this  statute,  without  his  companion,  for  double  the  yearly  yalne  of  his 
moiety ;  for  where  the  injury  is  separate,  tenants  in  common  may  have  several  actions. 
Cutting  V.  Derby,  2  Black.  E.  1077.  And  the  action  may  be  brought  after  a  recovery 
in  ejectment.     Soulsby  v.  Nevin,  9  East,  310. 

as 
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§  62-3.  The  same  statutes  also  declare,  that  if  any  tenant  shall 
give  notice  of  his  intention  to  quit  the  premises  hoklen  by  him,  and 
shall  not  accordingly  dehver  up  possession,  such  tenant,  his  executors, 
or  administrators,  shall  thenceforth  pay  the  landlord  double  the  rent 
which  he  should  otherwise  have  paid,  to  be  levied,  sued  for,  and 
recovered,  at  the  same  time  and  in  the  same  manner  as  the  single 
rent ;  and  such  double  rent  shall  continue  to  be  paid  during  all  the 
time  such  tenant  shall  continue  in  possession.^  Under  this  statute  it 
has  been  held  that  a  tenant  for  a  year,  under  a  parol  demise,  is 
included  in  it ;  that  his  notice  need  not  be  in  writing  ;  and  that  the 
landlord  may  recover  the  double  rent  either  by  an  action  of  debt  or 
by  distress ;  ^  also  that  the  tenant's  notice  must  fix  some  particular 
time  when  he  will  quit ;  for  if  he  gives  notice  that  he  wUl  quit  as 
soon  as  he  can  possibly  get  another  situation,  it  will  not  enable  the 
landlord  to  recover,  although  he  can  prove  that  the  tenant  had  got 
another  situation.^  And  the  acceptance  of  single  rent,  accrued  since 
the  notice,  is  a  waiver  of  double  rent,  although  it  does  not  necessarily 
imply  a  consent  that  the  tenancy  should  continue.* 

§  624.  It  is  a  general  rule,  that  whenever  an  action  is  founded 
upon  a  deed,  such  deed  must  be  declared  upon ;  but  the  action  of 
debt  for  rent  in  arrear  forms  an  exception  to  this  rule,  for  the  plain- 
tiff may  here  state  the  substance  of  the  demise  only.^  So,  the 
plaintiff  need  not  set  forth  any  entry  or  occupation ;  for,  though  the 
defendant  neither  enters  nor  occupies,  he  must  pay  the  rent,  it  being 
due  by  the  contract,  and  not  by  the  occupation.^  As  against  an 
assignee,  it  is  not  incumbent  on  the  lessor  to  set  forth  the  several 
mesne  assignments  ;  it  is  sufficient  to  state  generally,  that  all  the 
estate,  &c.,  of  the  lessee,  vested  in  the  defendant  by  assignment, 
for  it  cannot  be  presumed  that  the  lessor  is  acquainted  with  the 
particulars  of  the  assignee's  title.''     But,  if  brought  by  an  assignee  of 


1  11  Geo.  II.  c.  19,  §  18;  1  R.  S.  745,  §  10. 

2  Timmins  v.  Rawlinson,  3  Burr.  E.  1603. 

3  Farrance  v.  Elkington,  2  Campb.  N.  P.  C.  591. 
*  Cowp.  E.  246. 

,  6  Atty  V.  Parish,  1  B.  &  P.  N.  R.  109;  Davis  v.  Shoemaker,  1  Eawle,  R.  135. 
The  statute  of  limitations  is  a  bar  to  an  action  of  debt  for  rent  in  arrear,  where  the 
demise  is  without  deed ;  hut  not  where  the  rent  is  reserved  by  specialty.  Davis  v. 
Shoemaker,  1  Eawle,  E.  135 ;  Preeman  v.  Stacy,  Hutt.  109. 

^  Bellasis  v.  Burbricke,  1  Ld.  Ray.  171. 

7  Pitt  V.  Eussell,  3  Lev.  19. 
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the  reversion  against  the  lessee,  he  must  set  forth  the  seizin  in  fee  of 
the  first  tenant,  and  the  several  mesne  assignments  down  to  himself; 
for  these  are  necessary  to  make  out  his  title,  and  being  matter  of 
law,  must  be  shown  to  the  court.^ 

§  625.  The  action  of  debt  or  covenant  by  a  lessor  against  the 
lessee,  is  always  transitory,  and  may  be  brought  in  any  county,  even 
if  the  land  is  in  another  State.^  It  is  so,  also  (being  founded  on  the 
privity  of  contract),  when  brought,  by  the  heirs  or  personal  repre- 
sentatives of  the  lessor,  against  the  assignees,  grantees,  or  repre- 
sentatives of  the  lessee,  except  on  covenants  against  incumbrances,  or 
relating  to  the  title  or  possession  of  the  premises.^  The  same  rule 
applies  also  to  actions  for  use  and  occupation.*  But  where  the 
action  is  founded  on  the  privity  of  estate  only,  and  not  on  the  privity 
of  contract,  it  is  local,  and  must  be  brought  in  the  county  where  the 
land  hes,^  as  by  the  lessor  against  the  assignee  of  the  term ;  or  by 
the  executor  of  the  lessor,  or  by  the  assignee  of  the  term  against  the 
lessor.^  So  are  actions  of  debt  or  covenant  by  the  assignee  of  the 
reversion  against  the  lessee,  or  an  assignee  of  the  term ;  or  by  the 
assignee  of  the  term  against  the  assignee  of  the  reversion.'  Debt  or 
covenant  by  the  lessor  against  the  executor  of  the  lessee,  for  arrears 
of  rent  accrued  in  the  testator's  lifetime  only,  is  transitory ;  but  if 
brought  in  the  debet  and  detinet  for  rent  ia  the  executor's  time,  it  is 
local ;  because  the  executor  is  then  chargeable  as  assignee  on  the 
privity  of  estate.^ 

§  626.  Debt  against  an  executor  for  rent,  incurred  during  the 
life  of  the  testator,  must  be  in  the  detinet  only.^  But  for  rent  in- 
curred after  the  death  of  the  lessee,  the  action  may  be  brought  either 
in  the  debet  and  detinet  or  in  the  detinet  only,  for  the  lessor  has  his 


1  Bsp.  N.  P.  220. 

2  Bracket  v.  Alvord,  5  Cow.  R.  18;  7  Co.  2,  a;  2  Cro.  Car.  142;  Co.  Lit.  282. 

3  Ibid. ;  R.  S.  747,  §  23-25. 

*  Corporation  of  New  York  v.  Dawson,  2  Johns.  Cas.  335  ;  2  Caines,  374  ;  3  Serg. 
&  R.  502. 

5  Cro.  Car.  184 ;  Cro.  Jac.  143  ;  2  E.  S.  409,  §  2. 
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elecfcion,^  and  the  only  inconvenience  of  suing  in  the  detinet,  is  to  the 
plaintiff  himself,  who  waives  his  right  to  demand  satisfaction  out  of 
the  estate  of  the  defendants,  and  contents  himself  with  what  the 
testator's  estate  will  afford.  Debt  by  or  against  an  executor  or 
administrator,  for  rent  in  arrear,  partly  in  the  time  of  the  testator  or 
intestate,  and  partly  in  the  time  of  the  executor  or  administrator,  is 
well  brought  in  the  detinet  only.^  If,  in  such  case,  the  plaintiff,  in 
the  same  declaration,  charge  the  defendant  in  the  detinet  for  the  rent 
in  the  time  of  the  testator  or  intestate,  and  in  the  debet  or  detinet 
for  rent  in  his  own  time,  the  declaration  will  be  bad  on  demurrer, 
because  several  judgments  would  be  required.^  If,  therefore,  the 
lessor  will  not  waive  his  right  of  demanding  satisfaction  out  of  the 
estate  of  the  defendant,  he  must  bring  two  actions.  If  A.  demises 
land  by  indenture  to  B.  for  years,  yielding  rent,  and  B.  dies,  making 
G.  his  executor,  the  lessor  may  have  debt  against  the  executor  for 
the  rent  reserved,  and  in  arrear  after  the  death  of  the  lessee,  although 
the  executor  never  entered  or  agreed ;  for  the  executor  represents 
the  person  of  the  testator,  who,  by  the  indenture,  was  estopped  and 
concluded,  during  the  term,  to  pay  the  rent  upon  his  own  contract, 
and,  therefore,  although  the  rent  is  higher  than  the  profit  of  the  land, 
yet  the  executor  cannot  waive  the  land,  but  "shall  be  charged  with  the 
rent.*  In  debt  for  rent  against  the  lessee  or  his  personal  repre- 
sentatives, an  assignment  before  the  rent  became  due,  cannot  be 
pleaded  in  bar  of  the  action,  for  the  privity  of  contract  remains, 
notwithstanding  the  assignment ;  ^  but  an  assignment  and  acceptance 
by  the  lessor  of  the  assignee  as  his  tenant,  may  be  pleaded  in  bar, 
either  by  the  lessee  or  his  personal  representatives  ;  because  the 
lessor's  acceptance  of  the  assignee  as  his  tenant,  destroys  the  privity 
of  contract.^ 


1  Rich  V.  Frank,  Cro.  Jac.  238,  549 ;  Royston  u.  Cordryc,  Aleyn,  42.  Where  no 
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premises  as  situated  in  the  wrong  place ;  yet,  as  the  defendant  held  only  one  parcel  of 
land  under  the  plaintiff,  and  could  not  bo  misled,  the  mistake  was  held  immaterial. 
But  if  the  particulars  of  the  demise  are  stated,  they  must  bo  proved  as  stated.  Bris- 
tow  V.  Wright,  2  Doug.  6G5. 

2  Smith  V.  Norfolk,  Cro.  Car.  225. 
8  Salter  v.  Codbold,  3  Lev.  74. 

*  Howse  11.  Webster,  Yelv.  103 ;  Helicr  v.  Casbert,  1  Lev.  127. 

5  Walker's  Case,  3  Rep.  22,  a;  1  Lev.  127. 

"  Marsh  v.  Brace,  Cro.  Jac.  334;  MaiTOw  v.  Turpin,  Cro.  Eliz.  715. 
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§  627.  Where  two  persons  claim  the  rent,  neither  of  whom  has 
been  acknowledged  by  the  tenant  as  his  landlord,  he  may  file  a  bill 
of  interpleader  for  the  purpose  of  ascertaining  to  which  of  the  claim- 
ants it  is  to  be  paid.^  And,  although  in  general'  a  court  of  equity 
will  not  allow  a  tenant  to  set  up  a  title  against  his  landlord,  the  rule 
does  not  hold  where  the  question  arises  upon  the  act  of  the  landlord, 
or  other  commencement  of  the  relation  of  landlord  and  tenant.^  The 
defendant  may  also  show,  that  he  has  been  evicted,  and  kept  out  of 
the  possession  of  the  premises,  or  some  material  part  thereof,  by  the 
landlord,  and  that  the  rent  is  thereby  suspended.^  But  it  must 
appear  that  an  eviction  has  actually  taken  place,  for  a  mere  trespass 
or  disturbance  by  a  stranger,  or  even  by  the  lessor  himself,  will  not 
cause  a  suspension  of  the  rent ;  *  and,  therefore,  in  a  case  where  the 
lessor  entered  upon  the  premises  and  destroyed  a  summer-house  upon 
them,  it  was  held  not  to  work  a  suspension  of  the  rent.^  But  when 
the  lessor  railed  off  a  part  of  the  premises,''  and  where,  in  another 
ease,  the  landlord  gave  notice  to  the  under-tenant  to  quit,  which  the 
under-tenant  accordingly  did,''  the  act  of  the  lessor,  in  both  cases, 
amounted  to  an  eviction,  and  consequent  suspension  of  the  rent. 
This  defence  may  be  made  at  law  when  the  action  is  brought  for  rent 
reserved  by  the  lease ;  but  when  the  lessee  cannot  make  out  his 
defence  at  law,  as  where  he  has  given  a  bond,  or  independent  cove- 
nant for  the  amount  of  the  rent,  a  court  of  equity  will  relieve  him.^ 

§  628.  The  general  plea  of  infancy  cannot  properly  be  pleaded 
to  debt  for  rent  on  an  indenture  of  ■  lease ;  and  where'  a  defendant 
pleaded  infancy  at  the  time  the  lease  was  made,  the  court  upon  de- 
murrer held,  that  as  the  lease  might  be  for  the  benefit  of  the  infant, 
it  was  voidable  only  at  his  election,  by  waiving  the  lease  before  the 
rent  day ;  but  it  not  being  shown  that  the  rent  was  of  greater  value 
than  the  land,  and  the  defendant  being  of  full  age  before  the  rent 

1  Hodges  V.  Smith,  16  Ves.  203. 

3  9  Ves.  107  ;  13  Ibid.  383  ;  2  Ves.  Ibid.  696 ;  6  Mad.  28. 

"  Strowd  V.  Willis,  Cro.  Eliz.   362 ;   Dalston  v.  Eeeve,  Ld.  Eay.  77 ;  Bum  «. 
Phelps,  1  Stark.  94. 

*  Bcynolds  v.  Buckle,  Hob.  326 ;  Ld.  Eay.  369 ;  Cro.  Eliz.  421 ;  Taylor  v.  Zamira, 
supra. 

s  Hunt  V.  Cope,  Cowp,  242. 

^  Smith  V.  Rawleigh,  3  Camp.  513. 

'  Burn  V.  Phelps,  supra, 

"  Poston  V.  Jones,  2  Iredell,  E.  350. 

38* 


450  LAW    OF   LANDLORD   AND    TENANT.  [CH.  Xni. 

day,  the  plaintiff  had  judgment. ^  A  plea  that  no  rent  is  in  arrear 
and  unpaid,  is  equivalent  to  a  plea  of  nil  debet,  since  it  relates  not  to 
the  time  of  the  plea  pleaded,  but  to  the  commencement  of  the  action.^ 
A  receipt  for  rent  due  at  a  particular  time,  will  be  good  presumptive 
evidence  that  all  previous  rent  has  been  paid ;  but  this,  like  every 
other  presumption,  may  be  rebutted,  or  it  may  be  shown  that  the 
receipt  itself  was  obtained  coUusively  or  by  fraud.^ 

§  629.  For  reasons  of  pubhc  poUcy,  a  tenant  is  never  allowed  to 
impeach  his  landlord's  title,  after  having  accepted  possession  under 
him.  A  lessee  by  indenture  is  technically  estopped  from  denying 
it ;  ^  but  a  lessee  under  a  lease  by  deed  poU,  who  has  not  actually 
occupied,  is  not  estopped  from  disputing  the  title  of  the  lessor.  Nor 
can  a  tenant  to  a  mortgagor  set  up  the  title  of  a  mortgagee  against 
the  mortgagor ;  because  he  holds  under  the  mortgagor,  and  thereby 
admitted  his  title .^  So  in  debt  for  rent  on  a  parol  lease,  non  climisit 
may  be  jjleaded,^  but  not  for  rent  on  indenture,  even  by  an  assignee 
of  the  lease.''     But  although  a  tenant  cannot  deny  the  right  of  his 


1  Kctsey's  Case,  Cro.  Jac.  320;  3  Burr.  1719;  1  Kol.  Abr.  731.  In  debt  on  a 
specialty,  there  is  a  material  distinction  between  those  cases  in  which  the  deed  is  only 
inducement  to  the  action,  and  matter  of  fact  the  foundation  of  it,  and  those  in  which 
the  deed  itself  is  the  foundation  and  the  fact  merely  inducement ;  for,  though  the 
plaintiff  declare  setting  forth  an  indenture  of  lease,  yet,  as  the  fact  of  the  subsequent 
■occupation  gives  the  right  to  the  sum  demanded,  and  is  the  foundation  of  the  action 
and  the  lease  is  mere  inducement,  the  defendant  may  plead  nil  debet.  1  Saund.  R.  276, 
Ti.  1,  2  ;  2  Ibid.  297,  n.  1 ;  BuUus  v.  Giddens,  8  Johns.  E.  83.  This  jjlea  puts  the 
plaintiff  on  proof  of  his  whole  declaration,  and  under  it,  an  eviction,  payment,  or  re- 
lease, may  be  given  in  evidence.  But  in  debt  for  rent  on  an  indenture  of  lease,  the 
defendant  cannot  under  it,  give  in  evidence  that  the  plaintiff  had  no  estate  in  the  tene- 
ments ;  because,  if  he  had  pleaded  that  specially,  the  plaintiff  might  have  replied  the 
indenture  and  estopped  him.  Blake  v.  Foster,  8  Term  R.  487 ;  2  Wils.  E.  208.  It 
seems  that  in  Pennsylvania,  a  defendant  may  give  the  statute  of  limitations  in  evidence 
under  the  plea  of  nil  debet.     Davis  v.  Shoemaker,  1  Rawlo,  135. 

2  Warner  v.  Theobald,  Oowp.  588. 

3  Skaife  v.  Jackson,  3  B.  &  C.  421 ;  Farrar  v.  Hutchinson,  9  Ad.  &  El.  641. 

"  Wilkins  v.  Wingate,  6  Term  R.  62 ;  7  Ibid.  537 ;  Blake  v.  Foster,  8  Ibid.  487. 
In  an  action  to  recover  rent  upon  a  written  lease  not  under  seal,  the  defendant  is 
estopped  from  disputing  the  lessor's  title,  where  his  answer  discloses  the  fact  that  he 
had  entered  upon  and  enjoyed  the  demised  premises,  although  the  plaintiff  counts 
upon  the  contract,  and  not  upon  use  and  occupation.  Vornam  v.  Smith,  15  N.  Y. 
Rep.  327. 

5  Esp.  N.  P.  233 ;  Cooke  v.  Loxley,  5  Term  R.  5. 

0  Gilb.  Debt,  438. 

7  2  Taunt.  R.  278 ;  2  Ld.  Ray.  1551 ;  6  Term  R.  62 ;  7  Ibid.  537. 
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landlord  to  demise  at  the  time  of  the  lease,  or  set  up  an  outstanding 
title  which  he  has  acquired  adverse  to  that  of  his  landlord,  the  estop- 
pel goes  no  further ;  it  exists  only  during  the  continuance  of  his 
occupation,  and  if  he  is  ousted  by  title  paramount,  he  may  plead  it.^ 
And  if  he  obtains  possession  from  one  who  falsely  and  fraudulently 
represented  himself  to  be  the  landlord,  he  may  show  that  such  person 
was  not  the  landlord,  nor  the  actual  possessor  at  the  time  the  agree- 
ment was  made.^  So  he  may  always  show  that  the  title  under  which 
he  entered,  has  expired,  or  been  extinguished.^  For,  if  a  landlord 
parts  with  his  title  pending  the  lease,  the  duty  of  the  tenant,  in- 
cluding that  of  paying  rent,  is  due  to  the  assignee,  whoever  he  may 
be ;  and  should  the  tenant  himself  acquire  the  landlord's  right,  the 
lease  would  be  extinguished.  If,  therefore,  a  lessee  purchases  the 
lessor's  reversion  at  a  sheriif 's  sale  on  an  execution  against  the  lessor ; 
or  acquu-es  his  interest  in  it,  as  a  redeeming  creditor,  the  operation 
is  the  same  as  if  the  lessor  had  granted  and  ponveyed  the  reversion 
to  the  lessee,  and  with  it  the  right  to  collect  rent.  Vrtiere  the  interest 
of  the  landlord  thus  acquired  by  the  tenant  extends  to  the  whole  of 
the  demised  premises,  he  may  set  it  up  in  bar  of  a  recovery  for  rent-; 
but  if  it  includes  only  a  part  of  the  premises,  it  operates  in  diminu- 
tion of  the  damages,  and  the  rent  will  be  apportioned.''  If,  however, 
the  action  be  brought  by  an  assignee  of  the  reversion,  the  defendant 
may  dispute  his  derivative  title.^  And  where  the  tenant  did  not 
receive  possession  from  the  pilaintiff,  but  merely  attorned  to  liim 
during  his  tenancy,  he  is  not  thereby  estopped  from  disputing  his 
title,  for  he  may,  by  mistake,  have  attorned  to  a  person  who  has  no 
title.6 

§  630.  It  appears  to  be  a  rule  of  the  English  law,  that  to  an  action 
of  debt  for  rent  the  tenant  cannot  set  up  that  he  has  been  "  put  to 
expense  by  the  landlord's  breach  of  covenant,"  and  so  set  off  one 
demand  against  the  other,  unless  there  is  a  covenant  in  his  lease 
enabhng  him  to  do  so.''     And  although  it  was  decided,  that  where 


1  HaynB  V.  Maltby,  3  Term  R.  441. 

=  Glein  v.  Eice,  6  "Watts,  E.  44;  Eobbins  v.  Kitchen,  8  Ibid.  390. 

2  Jackson  v.  Eowland,  6  Wend.  E.  666;  Binney  v.  Chapman,  5  Pick.  E.  124. 
"  Nellis  V.  Lathrop,  22  "Wend.  E.  121. 

6  Philips  V.  Pearce,  5  B.  &  C.  433. 

e  Cornish  v.  Searell,  8  B.  &  C,  476  ;  1  Bing.  38 ;  3  Ibid.  474. 

'-Johnson  v.  Carr,  1  Ley.  152. 
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the  lessor  had  hound  himself  to  repair,  the  lessee  might  plead,  to  an 
action  of  debt  for  rent,  that  he  had  expended  the  whole  amount  of 
rent  in  repairs  after  the  landlord's  refusal  to  repair ;  ^  yet  the  first 
position  was  afterwards  fully  settled,  on  the  ground  that  the  expenses 
to  which  the  tenant  may  have  been  put,  by  the  landlord's  breach  of 
covenant,  must  be  unhquidated  damages,  and  consequently  not  a 
proper  subject  of  set-off.^  But  this  rule,  as  we  have  seen,  in  treating 
of  the  covenant  to  pay  rent,  has  not  been  adopted  in  the  State  of 
New  York  ;  nor  has  it  been  rigidly  adhered  to  in  England.  As  in  a 
case  where  the  landlord  directed  the  tenant  to  pay  on  his  account  the 
poor  rates  assessed  vipon  him,  under  a  promise  that  the  levies  should 
eat  out  the  rent,  the  court  allowed  the  tenant  to  set  off  the  rent,  as 
so  much  money  paid  to  the  landlord's  use.^  And  where  a  tenant' 
agreed  to  lay  out  a  certain  sum  in  repairs,  to  the  approval  of  the 
lessor,  with  a  distinct  agreement  that  the  tenant  might  retain  a  given 
sum  out  of  the  first  rent  for  such  repairs ;  the  lessor's  approval  was 
held  not  to  be  a  condition  precedent  to  the  retaining  of  rent  by  the 
lessee.*  So  it  is  a  good  plea  to  say,  that  the  plaintiff  levied  the 
whole  amount  of  the  rent  claimed,  or  a  certain  part  of  it,  by  distress 
and  sale ;  but  it  is  no  answer  that  he  distrained  goods  to  the  value 
of  the  rent,  if,  in  fact,  he  has  sold  them  for  a  less  sum.  If  he  has 
sold  them  at  too  low  a  price,  the  tenant's  remedy  is  by  action.^  Any 
payment  a  tenant  is  compelled  to  make  for  his  landlord,  may  be 
made  the  subject  of  a  plea  in  this  action ;  and  a  previous  request 
and  promise  to  indemnify  will  be  imphed  in  favor  of  a  pilaintiff,  who 
has  been  compelled  to  do  that  to  which  the  defendant  was  legally 
hable.  Therefore  a  compulsory  payment  by  a  subtenant,  to  the 
original  lessor,  of  rent  due  to  him  from  the  mediate  landlord,  in 
respect  of  the  premises,  is  considered  as  a  handing  over,  with  the 
landlord's  authority,  of  so  much  of  the  rent  due  to  him  from  the 
tenant,  and  in  payment  of  rent  p7'o  tanto ;  and,  as  such,  may  be 
pleaded  to  the  landlord's  avowry  by  way  of  payment,  as  contradis- 
tinguished from  set-off.^ 


1  Taylor  v.  Beal,  Cro.  Eliz.  222;  s.  c. 

2  Clayton  v.  Kinaston,  Ld.  Eay.  420 ;  "VVeigall  u.  Waters,  6  Term  E.  488 ;  Howlet 
V,  Strickland,  Cowp.  56. 

3  Eoper  V.  Bumford,  3  Taunt.  E.  76. 

*  Dallman  v.  King,  4  Bingh.  105,  N.  s. 

"  Efford  V.  Burgess,  1  Mood.  &  E.  23. 

^  Sapsford  v,  Fletclier,  4  Term  R.  511 ;  Taylor  v.  Zamira,  6  Taunt.  524  ;  Eeab  v. 
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§  631.  The  relation  of  landlord  and  tenant  creates  an  implied  con- 
sent, upon  the  landlord's  part,  that  the  tenant  shall  appropriate  such 
part  of  his  rent  as  shall  be  necessary  to  indenmify  him  against  prior 
charges,  and  that  the  money  so  appropriated  shall  be  considered  as 
paid  on  account  of  rent.  But  this  implication  is  liable  to  be  rebut- 
ted ;  for  if  the  landlord  -were  afterwards  to  repay  the  tenant  the 
money  paid  by  him  in  respect  of  the  charge,  he  might  recover  the 
entire  rent  eo  nomine,  without  any  deduction.  In  fact,  the  differ- 
ence between  the  two  classes  of  cases  lies  in  the  distinction  between 
a  payment  and  a  set-off ;  the  former  may  be  pleaded  to  an  avowry, 
though  the  latter  cannot.  That  is  a  good  payment  which  is  paid  as 
part  of  the  rent  itself,  in  respect  of  the  land ;  but  a  set-off  supposes 
a  different  demand,  arising  in  a  different  right.^  Although  a  de- 
fendant may  not  technically  set  off  unliquidated  damages  against  a 
demand  for  rent,  so  as  to  have  a  balance  certified  in  his  favor,  he 
may,  as  we  have  seen,  set  up  such  damages  by  Avay  of  recoupiment, 
for  the  purpose  of  extinguishing  the  plaintiff's  demand  in  whole  or  in 
part.  This  he  is  permitted  to  do,  whether  the  different  parts  of  the 
contract  are  contained  in  one  instrument  or  in  several ;  whether  one 
part  of  the  contract  be  in  writing  and  the  other  by  parol ;  ^  or  the 
action  be  founded  on  a'  sealed  or  an  unsealed  instrument.  But  if  the 
defence,  in  such  case,  goes  only  to  some  part  of  the  consideration, 
the  defendant  cannot  plead  it  specially,  but  must  give  notice  of  it ; 
though  it  is  otherwise  when  it  goes  to  the  whole  consideration.^ 


McAllister,  8  Wend.  109 ;  Westlake  v.  Degraw,  25  Wend.  669 ;   Carter  u.  Carter,  5 
Bingh.  406.     And  see  ante,  §  395. 

1  Sickles  V.  Frost,  15  Wend.  R.  559  ;  Sapsford  v.  Fletcher,  supra,  per  Buller,  J.  In 
a  case  where  the  plaintiff  declared  in  the  first  count  for  double  the  yearly  value,  and 
in  the  second  for  use  and  occupation,  the  defendant  pleaded,  as  to  the  demand  in  the 
first  count,  nil  debet;  and  as  to  the  residue,  being  the  amount  of  the  single  rent,  a  ten- 
der, and  paid  the  money  into  court,  which  the  plaintiff  took  out  of  court,  but  proceeded 
to  trial.  The  defendant  moved  for  a  nonsuit,  because  the  plea  of  tender  of  rent  covered 
the  whole  period  for  which  the  double  value  was  claimed  in  the  first  count;  and  the 
acceptance  of  the  tender,  which  adopted  the  terms  and  char.acter  of  it,  must  be  taken 
to  be  an  admission  by  the  landlord,  that  the  defendant  held  the  premises  mentioned  in 
the  second  count  as  tenant  to  him,  during  the  whole  period  for  which  the  rent  was 
claimed ;  that  he  received  a  tender  as  rent,  of  and  for  the  same  premises,  and  that  it 
consequently  operated  as  a  waiver  of  the  penalty.  But  the  court  held  that  the  plaintiff 
was  not  estopped  from  taking  the  money  as  part  of  the  larger  sum  claimed ;  and  that 
his  going  on  with  the  suit  showed  that  he  did  not  mean  to  take  it  in  satisfaction  of  the 
lesser  sum.     Eyal  v.  Rich,  10  East,  R.  48. 

2  Betterman  v.  Pierce,  3  Hill  (N.  Y.),  R.  171. 

3  Van  Epps  v.  Harrison,  5  Ibid.  63 ;  Barber  v.  Rose,  Ibid.  76.     Upon  an  agreement 
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§  632.  A  mortgage  made  subsequent  to  a  lease  amounts  to  an  im- 
mediate grant  of  the  reversion ;  and  the  mortgagee  is  entitled  to  all 
the  remedies  for  the  recovery  of  rent,  which  belong  to  other  assignees 
of  the  reversion.^  This  right,  however,  is  confined  to  rent  accruing 
subsequently  to  the  assignment.  AU  that  has  accrued  before  is  a 
mere  chose  in  action,  and  consequently  not  assignable.  But  as 
against  tenants  holding  under  leases  made  by  the  mortgagor  subse- 
quent to  the  mortgage,  the  mortgagee  can  neither  distrain  nor  sue 
for  rent  in  any  action,  since  there  is  neither  privity  of  contract  or 
estate  between  the  parties. ^  The  Revised  Statutes  of  New  York, 
however,  as  we  have  seen,  have  taken  away  the  right  of  a  mortgagee 
to  obtain  possession  of  the  premises  or  to  receive  the  rent ;  and  a  sur- 
render of  possession  and  payment  to  him  can  no  longer  be  pleaded  as 
an  eviction  to  a  subsequent  action  of  rent  by  the  mortgagor.^ 

4 

§  633.  The  defendant  may  also  plead  a  tender  of  the  amount  due, 
in  all  cases  where  the  duty  or  sum  demanded  is  certain,  or  capable 
of  being  reduced  to  a  certainty  by  calculation.  It  is,  therefore, 
allowed  in  debt,  assumpsit,  and  covenant,  where  the  breach  is  the 
non-payment  of  money,  or  the  performance  of  a  specific  thing ;  but 
not  in  actions  on  the  case,  trespass,  or  trover,  or  in  any  other  in  which 
the  damages  are  unliquidated.''  At  common  law,  a  tender  could  not 
be  made  after  suit  brought.^  But  the  Revised  Statutes  of  New  York 
provide,  that  when  any  action  at  law  shall  be  commenced  for  the 
recovery  of  a  sum  certain,  or  which  may  be  reduced  to  a  certainty 


to  rent  a  house  and  lot,  out  of  the  rent  of  which  was  to  be  deducted  any  repairs  that 
may  be  done  to  the  same,  the  erection  of  a  variety  of  outhouses  on  the  lot  was  held  not 
to  be  repairs.  Adm'r  of  Darby  ».  Farrow,  1  McCord,  R.  517.  See  further,  as  to  the 
doctrine  of  recoupment,  in  the  article  Covenant  to  Pay  Rent,  ante,  ^  374 ;  Whitbeck  u. 
Skinner,  7  Ibid.  53. 

1  Burden  ;;.  Thayer,  3  Mete.  79 ;  4  Kent,  Com.  165. 

2  Mayo  V.  Shattucl^,  U  Pick.  533 ;  McKirden  v.  Hawley,  16  Johns.  E.  290.  It  is  a 
good  plea  to  say  that  the  plaintiff  levied  the  whole  amount  of  the  rent  claimed,  or  a 
certain  part  of  it,  by  distress  and  sale.  But  it  is  no  answer  to  an  action  for  rent  to 
say,  that  the  plaintiff  distrained  goods  to  the  value  of  the  rent,  if,  in  fact,  he  have  sold 
them  for  a  less  sum ;  for  if  he  has  sold  them  at  too  low  price,  the  tenant's  remedy  is 
by  action.  Eiibrd  v.  Burgess,  1  Mood.  &  Ey.  23.  And  tlie  non-payment  of  rent  for 
a  period  of  twenty,  or  even  twenty-four  years,  will  not  be  sufficient  to  justify  a  pre- 
sumption of  payment,  where  circumstances  exist  tending  to  excuse  the  delay  in  de- 
manding rent ;  nor,  under  such  circumstances,  will  a  release  or  conveyance  extinguish- 
ing the  rent  be  presumed.     Cole  v.  Patterson,  25  Wend.  li.  456. 

8  Jackson  v.  Myers,  11  Wend.  R.  537  ;  2  E.  S.  212. 

^  Bac.  Abr.  tit.  Tender. 

5  Cro.  Car.  254;  8  Cow.  R.  88. 
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by  calculation,  or  for  a  casual  or  involuntary  trespass  or  injury,  tlie 
defendant,  in  any  stage  of  the  proceedings,  before  trial  in  sucb  cause, 
or  before  the  damages  shall  have  been  assessed,  or  before  judgment 
rendered  in  an  action  of  debt,  may  tender  to  the  plaintiff  or  his  attor- 
ney any  sum  of  money  which  the  defendant  shall  conceive  sufiicient 
amends  for  the  injury  done,  for  which  such  action  or  proceeding  was 
instituted ;  or  sufScient  to  pay  the  plaintiff's  demand,  together  with 
the  costs  of  the  action  to  the  time  of  making  such  tender.  And  if  it 
shall  appear  upon  the  trial  of  the  cause,  or  assessment  of  damages, 
that  the  amount  so  tendered  was  sufiicient  to  pay  the  plaintiff's  de- 
mand, and  the  costs  of  suit  up  to  the  time  of  tender,  the  plaintiff  shall 
not  be  entitled  to  recover  or  collect  any  interest  on  such  demand  from 
the  time  of  such  tender,  or  any  costs  incurred  subsequent  to  that 
time,  but  shall  be  Hable  to  the  defendant  for  the  costs  incurred  by 
him  subsequent  to  such  time.^  The  plea  of  tender  need  not  be  ac- 
companied with  a  payment  of  the  money  into  court ;  but  the  effect 
of  it  is  an  admission  of  the  plaintiff's  cause  of  action  to  that  extent, 
and  no  further.^ 

§  634.  There  is  a  material  distinction  between  the  effect  of  a  ten- 
der in  money  due  upon  a  contract,  and  a  tender  of  specific  articles. 
In  the  former  case,  though  a  tender  be-made  and  the  plaintiff  refuses 
the  money,  yet  the  tender  cannot  be  pleaded  in  bar  of  the  action,  neither 
in  debt  nor  assumpsit,  but  in  bar  of  the  damages  only,  that  is,  of 
interest  and  cost ;  for  the  debtor  must  always  pay  his  debt.^  But  the 
consequence  of  a  tender  and  refusal,  where  the  articles  are  cumbrous 
and  will  subject  the  party  tendering  to  a  charge  for  keeping  them,  — 
as  cattle,  or  any  other  articles  requiring  warehouse  room,  which 
indeed  embraces  almost  every  article  except  money,  —  is  a  complete 
discharge  of  the  contract  for  dehvery,  and  the  party  is  not  bound  to 
hold  himself  ready,  or  keep  the  tender  good,  as  in  case  of  money. 
He  holds  the  articles,  however,  as  bailee,  at  the  risk  of  the  person  to 
whom  they  have  been  tendered,  subject  to  be  demanded  of  him,  or  any 
other  person  into  whose  hand  they  may  come ;  and  if  refused,  an 
action  of  trover  lies  for  their  value.* 


1  2  R.  S.  457,  \  20,  23.     This  practice  has  been  essentially  modified  by  the  New 
York  Code  of  Procedure. 

2  Slack  V.  Brown,  13  "Wend.  R.  394 ;  Graham's  Practice,  2d  edit.  533. 

3  17  Johns.  R.  253  ;  5  Cow.  R.  248 ;  3  Johns.  Cas.  349  ;  1  B.  &  f.  332. 

*  Per  Kent,  J.,  3  Johns.  Ch.  249,  448 ;  8  Johns.  R.  447  ;  12  Ibid..274 ;  1  Hayw.  R. 
142;  13  Wend.  95.    As  to  what  constitutes  a  good  tender,  see  ante,  ^  393. 
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SECTION  III. 

THE  ACTION   FOR  USE   AND   OCCUPATION. 

§  635.  At  common  law,  an  action  for  the  use  and  occupation  of 
the  premises,  upon  a  lease  for  years,  could  not  be  maintained,  either 
pendmg  or  after  the  expiration  of  the  term ;  for  a  lease  was  consid- 
ered to  be  a  real  contract,  the  only  remedies  upon  which  were  by 
distress,  or  an  action  of  debt  on  the  demise. ^  In  order  to  obviate  the 
difficulties  which  occurred  in  the  recovery  of  rent,  where  the  demise 
was  not  by  deed,  the  statute  of  11  Geo.  II.  c.  19,  §  14,  authorized  a 
recovery  in  an  action  on  the  case,  for  the  use  and  oeewpatio7i  of  the 
premises.  The  Eevised  Statutes  of  New  York  also  enact, — Any 
landlord  may  recover  in  an  action  on  the  case,  a  reasonable  satisfac- 
tion for  the  use  and  occupation  of  any  lands  and  tenements,  by  any 
person  under  any  agreement  not  made  by  deed ;  and  if  any  parol 
demise,  or  other  agreement,  not  being  by  deed,  by  which  a  certain 
rent  is  reserved,  shall  appear  in  evidence  on  the  trial  of  any  such 
action,  the  plaintiff  shall  not,  on  that  account,  be  debarred  from  a 
recovery,  but  may  make  use  thereof,  as  evidence  of  the  amount  of  the 
damages  to  be  recovered.^  In  this  action  the  landlord  recovers  not 
re7it,  but  an  equivalent  for  the  rent,  that  is  to  say,  a  reasonable  satis- 
faction for  the  use  and  occupation  of  the  premises,  which  have  been 
held  and  enjoyed  under  the  demise  ;  and  the  rent  fixed  by  the  agree- 
ment is  only  used  as  a  medium  by  which  the  damages  in  this  form  of 
action  shaU  be  ascertained  and  hquidated.  This  statute  is  intended 
to  provide  an  easy  remedy  in  the  simple  case  of  an  actual  occupation, 
leaving  other  more  complicated  cases  to  their  appropriate  and  ordinary 
remedy.^  But  though  the  statute  specifies  an  action  on  the  case, 
which  means  assumpsit,  yet  debt  for  use  and  occupation  also  lies,  even 
if  there  be  an  express  demise,  where  it  is  not  by  deed.* 

1  Fcatherstonhaugh  v.  Bradsliaw,  1  Wend.  135 ;  Cro.  Car.  343 ;  Hob.  284 ;  1  Rol. 
Abr.  7  (o).  It  has  been  held,  however,  in  some  of  the  States,  that  this  action  laid  at 
common  law,  independent  of  statute.  Green  v.  ScoTill,  4  Day,  228  ;  Epps  v.  Cole, 
4  Hen.  &  Munf.  161 ;  Roberts  v.  Semel,  3  Munr.  253  ;  Crouch  o.  Brilles,  7  J.  J.  Mar- 
shall, 257  ,  Pott  y.  Losher,  1  Yeat.  578. 

2  1  R.  S.  739,  §  26. 

^  Williams  v.  Sherman,  7  Wend.  R.  109 ;  Naish  v.  Tatlock,  2  Black.  E.  233. 
*  Gibson  v.  Kirk,  1  Gale  &  D.  252. 
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§  636.  The  action  lies  only  where  the  relation  of  landlord  and 
tenant  subsists,  between  the  parties  founded  on  agreement  express  or 
implied;  but  no  such  imphcation  can  arise,  if  there  was  no  tenancy  in 
contemplation  between  them.  Consequently,  as  between  the  lessor, 
and  an  under-tenant  of  the  original  lessee,  there  is  neither  privity  of 
estate,  nor  of  contract,  the  lessor  cannot  recover  rent  from  the  under- 
tenant. But  in  a  case  where  a  lease  was  executed  for  a  year,  at  a 
quarterly  rent,  and  the  defendant  who  entered  under  the  lessee,  at 
the  commencement  of  the  term,  and  occupied  for  the  whole  year,  paid 
the  first-quarter's  rent  to  the  agent  of  the  lessor,  and  took  receipts 
from  him  as  such  agent ;  it  was  held  that  a  jury  might  infer  an  agree- 
ment to  pay  rent  to  the  lessor,  so  as  to  maintain  an  action  in  his  name 
for  use  and  occupation  during  the  last  quarter  of  the  term.^  If,  how- 
ever, the  position  of  the  parties  to  each  other,  can  be  referred  to 
any  other  ground  than  that  of  a  distinct  tenancy,  no  promise  to 
pay  rent  can  be  imphed  ;  this  action  cannot,  therefore,  be  sustained 
against  a  person  who  came  in  under  the  plaintiff  as  purchaser,  although 
he  may  continue  to  hold  after  the  contract  of  sale  has  fallen  through, 
for  rent  accruing  previous  to  the  breaking  off  of  the  contract.^  And, 
where  the  defendant  and  another  person  conveyed  to  the  plaintiff,  an 
undivided  moiety  of  several  houses,  of  which  they  were  seized  as 
devisees  in  trust,  but  of  one  of  the  houses  the  defendant  had  long 
before  been  in  possession,  and  continued  to  occupy  it  after  the  convey- 
ance, it  was  held  that  such  occupation  did  not  of  itself  entitle  the 
plaintiff  to  sue  for  use  and  occupation.^ 

§  637.  For  a  similar  reason,  this  action  will  not  lie,  after  a  recov- 
ery in  ejectment,  for  rent  accruing  after  the  day  of  the  demise.'*  Nor 
agamst  a  tenant  who  holds  over,  after  the  expiration  of  his  term, 
where  proceedings  have  been  instituted  against  him  to  turn  him  out 
of  possession  under  the  statute  ;  for  such  proceeding  is  in  the  nature 
of  an  action  of  ejectment,  by  which  the  relation  of  landlord  and  tenant 
is  disowned.^    The  plaintiff's  remedy  in  such  case,  is  either  by  an 


1  Bancroft  v.  Wardell,  13  Johns.  E.  489;  7  Har.  &  Johns.  2.51 ;  McFarlan  v.  Wat- 
son, 3  Comst.  E.  286. 

2  Osgood  V.  Dewey,  13  Johns.  K.  240 ;  Curtis  v.  Treat,  21  Maine  R.  525 ;  5  B.  & 
C.  332 ;  Smith  v.  Stewart,  6  Johns.  R.  46. 

8  Tere  v.  Jones,  13  Mees.  &Wels.  12. 

«  Brich  V.  Wright,  1  Term  E.  578. 

5  Featherstonliaugh  v,  Bradshaw,  1  Wend.  R.  134. 
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action  of  trespass  for  tlie  mesne  profits,  or  for  double  rent  under  the 
statute.!  5;jje  mere  bringing  an  ejectment,  however,  and  laying  the 
demise  prior  to  the  accruing  of  the  rent  claimed,  mil  not  bar  this 
action.^  Yet,  if  a  party  is  let  into  possession  imder  a  contract  of  sale 
which  goes  off,  he  is  hable  in  use  and  occupation,  at  the  suit  of  the 
vendor,  for  the  period  during  which  he  contuiues  in  possession,  after 
the  contract  went  off;  although  he  may  not  be  for  occupation  prior  to 
the  rescinding  of  the  contract.^  But  in  no  case,  does  it  lie,  unless 
the  party  have  the  legal  estate,*  nor  where  the  title  is  in  dispute,  for 
the  court  will  not  try  the  title  in  this  action,  the  proper  remedy  in 
such  latter  case  is  by  ejectment.^ 

§  638.  This  action  lies  not  only  for  the  enjoyment  of  corporeal, 
but  also  of  incorporeal  hereditaments,  even  though  the  letting  was  by 
parol.^  As  for  the  enjoyment  of  tolls  ;  a  fishery,  or  watercourse  ;  or 
by  the  owner  of  a  market  for  stallage.''  And  where  the  defendant 
had  agreed  to  take  of  the  plaintiff,  some  veins  of  iron  ore  for  forty 
years,  at  a  certain  rent,  engaging  to  work  the  veins  in  certain  propor- 
tions, and  the  plaintiff  had  agreed  to  grant  such  lease  ;  it  was  held  to 
be,  not  a  mere  license,  but  a  right  constituting  an  hereditament,  and 
that  use  and  occupation  would  lie.^  A  landlord  who  has  received  a 
note  for  rent  due  on  a  parol  demise,  may  sue  in  assumpsit  for  use  and 
occupation,  on  delivery  of  the  note  at  the  trial  to  be  cancelled.  Or, 
if  he  has  distrained  and  sold  the  goods  of  the  tenant  for  part  of  the 
rent,  he  may  maintain  this  action  for  the  residue.^  So  if  a  lessee 
holds  over  after  notice  from  the  landlord,  that  in  case  he  holds  over 
beyond  the  day  specified  in  the  notice,  he  shall  pay  an  increased  rent ; 
the  holding  over  is  an  assent  to  the  new  rent,  and  the  landlord  may 
recover  it  in  this  action.i° 


1  Clarence  v.  Marshall,  2  C.  &  M.  495. 

2  Cobb  V.  Carpenter,  2  Campb.  13,  n. 

3  Howard  v.  Shaw,  8  M.  &  W.  118 ;  Little  v.  Pearson,  7  Pick.  K.  301. 
*  Cobb  V.  Carpenter,  2  Campb.  13,  n. 

5  Everston  v.  Sawyer,  2  Wend.  E.  507. 

6  Bird  V.  Higginson,  4  N.  &  M.  515  ;  2  A.  &  E.  696. 

'  Mayor  of  Newport  v.  Sanders,  3  B.  &  Ad.  411 ;  4  B.  &  C.  8 ;  s.  c.  6  D.  &  R.  42. 

-*  Jones  V.  Reynolds,  4  A.  &  E.  805;  s.  c.  6  N.  &  M.  441. 

^  Cornell  v.  Lamb,  20  Johns.  R.  407.  A  promissory  note  given  and  received  for 
rent,  does  not  extinguish  the  claim  for  rent,  which  is  a  debt  of  a  higher  degree  than 
that  arising  upon  a  note.    Davis  v.  Gyde,  2  A.  &  E.  623. 

w  Lofft,  153. 
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§  639.  Since  the  statute  dispensing  with  the  necessity  of  an 
attornment  by  the  tenant,  he  is  liable  in  this  action  to  the  assignee  of 
the  reversion,  after  notice  of  his  title. ^  But  such  assignee  cannot 
recover  in  this  form  of  action,  for  an  occupation  of  the  premises, 
which  took  place  before  the  assignment  of  the  reversion  to  him ;  ^ 
and  to  an  action  by  the  assignee,  it  is  a  good  defence  that  the  de- 
fendant paid  the  rent  to  the  lessor,  before  notice  of  the  assignment.^ 
This  action  may  also  be  maintained  by  a  mortgagee  of  the  rever- 
sion ;  *  or  by  the  grantee  of  an  annuity,  to  whom  the  lessor  has 
conveyed  the  demised  premises  as  security.^  But  not  by  a  cestui 
que  trust,  where  the  letting  has  been  by  the  trustee ;  ®  nor  by  any 
person  claiming  under  the  cestui  que  trust ;  "<  nor  by  an  agent  of  the 
lessor."  It  lies,  although  the  plaintiff  has  parted  with  the  whole  of 
his  interest  to  the  defendant,  if  he  have  reserved  a  rent,  and  the 
defendant  has  agreed  to  pay  it.^  It  wiU  not  lie,  however,  by  a 
person  merely  claiming  the  estate,  against  the  occupants,  who  have 
never  held  under  him,  however  good  the  title  of  such  claimant  may 
be.i"  But  an  assignee  of  a  lease,  who  has  been  recognized  as  such 
by  the  tenant,  may  sue  in  his  own  name  for  rent,  although  he  may 
have  no  interest  in  the  reversion.  Thus,  where  a  lessee  had  assigned 
the  lease  without  the  reversion  and  the  lessee  paid  rent  to  the 
assignee,  the  Court  of  Appeals  in  New  York  held,  that  this  created 
such  a  privity  of  contract  between  the  tenant  and  the  assignee,  that 
the  latter  might  sue  in  his  own  name,  for  rent  subsequently  accruing 
under  the  lease. '^ 

§  640.  Where  the  demise  is  by  deed,  the  lessor  must  declare 
specially  on  the  demise,  and  cannot  recover  under  the  general  indebi- 
tatus assumpsit  for  use  and  occupation ;  and  the  rule  is  the  same 
whether  the  action  is  against  the  original  lessee,  or  his  assignee ; 


1  Birch  V.  "Wright,  1  Term  K.  378;  16  East,  99  ;  1  Bing.  147. 

^  Mortimer  v.  Preely,  3  M.  &  W.  602. 

"  Birch  V.  Wright,  supra;  Dougl.  282. 

*  liawson  V.  Eicke,  7  Ad.  &  El.  451. 

'  Birch  V.  "Wright,  1  Term  E.  378. 

«  Alorgell  V.  Paul,  2  Man.  &  Ry.  303. 

'  Harris  y.  Boker,  12  Moore,  283. 

8  Evans  v.  Evans,  3  Ad.  &  El.  132. 

9  Baker  v.  Gosling,  1  Bing.  N.  C.  19. 
w  Cripps  V.  Blank,  9  D.  &  E.  460. 

u  Moffat  V.  Smith,  4  Comst.  126. 
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although  the  lessor  may  recover  upou  an  insimul  computassenf,  even 
if  the  evidence  be  of  an  accounting  concerning  rent  secured  by  deed.^ 
But  where  a  tenant  occupied  under  an  agreement  for  a  lease,  under 
seal,  he  was  held  to  be  chargeable  in  assumpsit,  for  use  and  occu- 
pation, because  he  did  not  hold  under  the  deed,  but  merely  under  the 
agreement.^  And  where  a  lease  by  deed  had  expired,  and  the 
tenant  held  over,  the  landlord  was  also  permitted  to  recover  for  the 
subsequent  use  and  occupation.^  A  defendant  had  occupied  certain 
premises  by  virtue  of  a  lease  under  seal,  containing  a  covenant  for 
renewal,  which  covenant,  however,  was  void  for  uncertainty;  at  the 
expiration  of  the  term,  the  parties  could  not  agree  as  to  a  renewal  of 
the  lease,  and  the  tenant  held  over  several  years  without  paying 
rent ;  this  action  was  held  maintaiaable  to  recover  the  rent  due  after 
the  expiration  of  the  lease.*  But  where  the  defendant  entered  on 
the  premises  under  an  agreement  to  purchase  in  fee,  and  after  occu- 
pying them  several  years,  refused  to  pay  the  purchase-money  on  a 
deed  being  tendered  to  him,  it  was  decided  that  the  action  did  not 
lie,  because  the  relation  of  landlord  and  tenant  did  not  exist  between 
them.^ 

§  641.  This  action  will  not  lie,  where  the  defendant  never  took 
possession  of  the  demised  premises,  either  personally  or  by  his  agent ; 
and  if  there  has  been  no  occupation  for  any  portion  of  the  term,  the 
only  remedy  is  upon  the  agreement  for  damages  in  not  taking  pos- 
session.^ But  no  continued  occupation  for  any  particular  length  of 
time  need  be  shown ;  possession  being  once  taken,  the  agreement 
determines  the  period  to  which  the  liabihty  of  the  party  extends.'' 
Nor  is  an  actual  or  personal  occupation  by  the  defendant  required  to 
support  this  action ;  the  constructive  possession  of  an  under-tenant  or 
servant  being  sufficient  for  this  purpose.^     But  where  a  defendant 


1  West  V.  Cartledge,  5  Hill  (K  Y.),  R.  488;  Dungay  v.  Angovo,  2  Ves.  Jr.  307  ; 
'  Codmati  v.  Jenkins,  14  Mass.  E.  93  ;  Blume  v.  McClerljen,  10  Watts,  380. 

2  Little  V.  Martin,  3  Wend.  E.  219  ;  Gillott  v.  Eogers,  4  Esp.  59. 
8  Harding  v.  Crethorn,  1  Esp.  E.  57. 

*  Abeel  v.  Radcliffe,  13  Johns.  E.  297;  15  Ibid.  505. 

'  Smith  I/.  Stewart,  6  Johns.  E.  46  ;  Bancroft  v.  Wardwell,  13  Johns.  489 ;  Farley 
V.  Thompson,  15  Mass.  R.  18;  Little  v.  Pearson,  7  Pick.  E.  301. 

"  Wood  V.  Wilcox,  1  Denio,  37  ;  Jones  v.  Reynolds,  7  Car.  &  P.  335. 

'  Sullivan  o.  Jones,  3  Car.  &  Pa.  579  ;  Edge  v.  Strafford,  1  Cr.  &  J.  391 ;  WooUey 
V.  Watling,  7  Car.  &  Pa.  335,  610 ;  3  Ad.  &  El.  659. 

'  Waring  v.  King,  8  Mees.  &  Wels.  571 ;  Bull  v.  Glbbs,  8  Term  E.  327 ;  7  C.  &  P. 
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in  expectation  of  a  lease  by  indenture,  ■whlcli  he  agreed  to  take  from 
the  plaintiff,  procured  attornments  from  some  of  the  tenants,  and 
received  rents  from  others,  he  was  held  hable  to  the  plaintiff  for  use 
and  occupation.^  So  where  there  is  an  agreement  to  demise^  a  house 
for  five  years,  on  a  lease  to  be  subsequently  executed,  under  which 
the  party  enters  and  afterwards  refuses  to  accept  a  lease,  the  owner 
may  maintain  this  action ;  for,  taking  the  key  of  a  house  without  a 
continued  occupation,  is  enough  for  the  plaintiff.^  But,  if  the  land- 
lord accepts  the  under-tenant  as  his  tenant,  and  treats  him  as  such, 
by  distraining  upon  him  for  rent,  he  cannot  afterwards  sue  the 
original  tenant  for  use  and  occupation.^  Nor  can  a  husband  be  sued 
alone  for  the  use  and '  occupation  of  premises  by  his  wife,  before 
marriage,  as  he  never  was  in  possession,  even  constructively.*  If 
there  is  no  express  agreement  between  the  parties,  and  the  law  raises 
an  implied  contract  for  the  payment  of  what  the  occupation  is  really 
worth,  from  the  fact  that  the  premises  belonged  to  the  plaintiff,  the 
obligation  is  coextensive  with,  and  measured  by,  the  enjoyment ;  as 
soon  as  the  occupation  ceases,  the  implied  contract  ceases ;  and  as 
no  express  time  is  limited,  the  remuneration  must  necessarily  accrue 
from  day  to  day,  and  is  not  computed  by  the  quarter.^ 

§  642.  Nor  is  the  rule  different  upon  a  general  holding  over, 
where  there  has  been  a  tenancy  at  a  specified  annual  rent,  or  upon 
an  implied  understanding ;  ^  or  even  if  there  was  no  express  agree- 


335;  Moffat  v.  Smith,  4  Comst.  126.  In  one  case,  where  the  defendant  agreed  to 
rent  a  house,  and  sent  in  a  woman  to  clean  it,  with  workmen  to  paper  one  of  the  rooms, 
there  was  held  to  be  sufficient  evidence  of  occupation  to  go  to  the  jury.  Smith  v. 
Farst,  2  Man.  &  Gr.  84. 

1  Neal  V.  Swind,  2  Cr.  &  J.  377. 

2  Little  </.  Martin,  3  Wend.  R.  219;  Grant  v.  Gill,  2  Whart.  42;  Hemphill  v. 
Flynn,  2  Barr,  144. 

3  Thomas  v.  Cook,  2  B.  &  A.  119  ;  Hall  v.  Burgess,  5  B.  &  C.  332. 
*  Richardson  v.  Hall,  1  B.  &  B.  50. 

'  Per  Denman,  C.  J.  in  Gibson  o.  Kirk,  1  Q.  B.  856.  Mr.  Justice  Beardsley  in  a 
very  able  opinion,  delivered  in  the  case  of  Cleaves  v.  Willoughby,  7  Hill,  88,  intimates 
a  doubt,  whether  under  the  New  York  statute,  a  landlord  is  not  limited  in  his  recovery 
of  rent,  to  the  period  of  actuai  use  and  occupation ;  in  opposition  to  the  English  cases, 
which  adjudge  that  the  action  for  use  and  occupation  lies  to  recover  the  rent  of  the 
whole  term,  although  there  has  been  no  actual  occupation  for  the  whole  time  in  re- 
spect of  which  the  action  is  brought,  considering  a  mere  legal  possession  as  sufficient. 
The  suggestion  of  the  learned  judge  is  based  upon  the  different  phraseology  of  the 
English  and  New  York  statutes  ;  but  has  left  the  point  open  for  future  adjudication. 

6  2  Gill  &  Johns.  K.  326 ;  Bishop  v.  Howard,  2  B.  &  C.  100. 
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ment  as  to  the  amount  of  rent  to  be  paid ;  for  an  agreement  to  pay 
what  the  premises  are  fairly  worth  will  be  implied,  wherever  a  per- 
missive holding  is  estabUshed.^  And  the  tenant  is  liable  if  the 
under-tenant  holds  over,  though  against  his  will ;  but  he  is  only 
liable  for  the  time  the  premises  are  held  over,  and  not  for  the  year's 
rent.^  If  one  of  two  joint-lessees  holds  over  without  the  assent  of  the 
other,  the  latter  is  not  hable  in  this  action.^  And  where  a  tenant 
from  year  to  year,  on  the  expiration  of  his  landlord's  title,  continues 
in  possession  for  one  quarter,  and  pays  rent  for  that  quarter  to  the 
party  entitled,  but  quits  at  the  end  of  it,  the  payment  is  not  evidence 
of  a  tenancy  for  more  than  a  quarter.*  Where  a  tenancy  is  con- 
tinued beyond  the  original  term,  without  any  new  arrangement,  the 
jury  may  give  the  landlord  a  larger  sum  than  the  old  rent,  if  there  be 
circumstances  to  show  that  an  increased  rent  was  expected  by  him, 
and  that  the  understanding  was  not  repudiated  by  the  tenant ;  ^  but, 
in  general,  the  terms  of  the  old  tenancy  will  prevail.  Thus  an 
executor  of  a  tenant  from  year  to  year,  holding  over  and  paying 
rent,  will  hold  on  the  terms  of  the  former  demise,  and  be  personally 
liable.'^ 

§  643.  This  action  will  also  lie  against  an  assignee  of  the  term ; 
but  where  a  tenant  made  a  general  assignment  for  the  benefit  of  credi- 
tors, the  lessor  was  not  allowed  to  sustain  this  action  against  his 
trustees,  without  proving  that  they  had  actually  occupied,  and  that 
then*  merely  putting  persons  upon  the  premises  temporarily,  to  take 
care  of  the  goods,  was  not  such  an  occupation.''  If  the  lessee 
become  bankrupt,  the  lessor  may  sue  the  assignees  for  use  and  occu- 
pation if  they  actually  occupy  ;  ^  but  not  otherwise.®  So  the  execu- 
tors or  administrators  of  the  lessee  are  liable  as  such,  in  this  form  of 
action ;  but  they  cannot  be  sued  in  their  individual  capacity,  unless 


1  Hoskins  v.  Rhodog,  1  Gill  &  Johns.  E.  266 ;  Stockett  v.  Watkins,  2  Ibid.  326 ; 
3  Conn.  E.  303. 

2  Ibbs  I'.  Richardson,  1  P.  &  D.  618. 

8  Clinsty  V.  Tancred,  9  M.  &  W.  438  ;  s.  0.  11  Ibid.  316. 

*  freeman  v.  Jury,  M.  &  M.  19 ;  Warring  v.  King,  8  M.  &  W.  571. 

6  Elgar  V.  Watson,  1  C.  &  Marsh.  494. 

"  Buckvvorlh  v.  Simpson,  1  C.  M.  &  E.  834. 

'  How  V.  Kennett,  3  Ad.  &  El.  659 ;  5  N.  &  M.  1. 

8  Gibson  V.  Courthorpe,  1  D.  &  Ey.  205 ;  Nash  v.  Tatlock,  2  H.  Black.  320. 

8  Clark  V.  Webb,  1  Cr.  M.  &  R.  29. 
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they  have  had  an  actual  and  beneficial  occupation  of  the  demised 
premises ;  ^  and,  in  that  case,  the  action  will  lie  only  against  such  of 
them  as  have  so  occupied.^  If  partners  become  tenants,  they  all 
continue  hable  until  the  determination  of  the  term,  although  one  or 
more  of  them  may  have  retired  from  the  partnership  before  that 
time.^  If  there  be  an  agreement  between  the  parties,  that  the 
tenant  will  work  the  farm  upon  shares,  it  is  not  a  lease  for  which  rent 
is  to  be  paid  in  produce,  and  the  tenant  is  not  liable  to  any  action  for 
rent,  the  landlord  looks  to  his  interest  in  the  crops  as  his  security, 
and  the  parties  are  simply  tenants  in  common  of  the  crops.* 

§  644.  As  we  have  before  had  occasion  to  observe,  if  the  premises 
are  occupied  for  an  immoral  purpose,  with  the  plaintiff's  knowledge, 
the  contract  is  void.  Thus  in  a  case  where  the  plaintiff's  wife,  who 
managed  the  business  of  the  house  in  letting  lodgings,  had  let  certain 
rooms  to  the  defendant,  knowing  her  to  be  a  prostitute,  and  consented 
to  her  receiving  visitors  there  for  the  purpose  of  prostitution  ;  it  was 
held  by  the  court  to  be  a  contract  against  good  morals,  and  therefore 
entirely  void,  and  that  no  action  for  rent  could  be  maintained  on  it.^ 
In  another  action,  however,  brought  for  the  use  and  occupation  of 
certain  premises,  it  was  set  up  as  a  defence  that  the  defendant  was 
an  infant  and  a  prostitute,  and  had  used  the  premises  for  the  pur- 
poses of  prostitution  ;  yet  the  court  held  that  this  was  no  bar  to  the 
action,  because  both  an  infant  and  a  prostitute  must  have  lodgings.^ 
But  upon  its  being  further  proved  that  the  lodgings  were  let  to  the 
defendant /or  the  purposes  of  prostitution,  and  with  a  knowledge  of 
the  facts  on  the  part  of  the  plaintiff,  the  court  decided  that  no  rent 
could  be  recovered.^ 

§  645.  Where  premises  have  been  rented  for  a  certain  term,  the 
landlord  may  recover  the  rent  accruing  after  the  premises  are  burnt 


1  Kemnant  v.  Brembridge,  2  Moore,  94. 

2  Nation  v.  Fozer,  1  Cr.  M.  &  R.  172. 

3  Christy  V.  Tancred,  7  Mees.  &  W.  127. 

'  Hare  v.  Celey,  Cro.  Eliz.  143;  Bradish  v.  Schenck,  8  Johns.  E.  151 ;  Bishop  v. 
Doty,  1  "Verm.  E.  37;  Caswell ;;.  Districh,  15  Wend.  E.  379. 

6  Girardy  v.  Eiehardson,  1  Esp.  N.  P.  C.  13. 

s  Jennings  v.  Throgmorton,  E.  &  M.  251. 

'  Crisp  V.  Churchill,  1  B.  &  P.  340 ;  1  E.  &  M.  251 ;  Appleton  v.  Campbell,  2  C. 
&  P.  347. 
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down,  and  no  longer  inhabited  by  tbe  tenant ;  for  so  long  as  the  term 
contiaues  the  landlord  cannot  enter,  even  to  rebuild,  and  the  tenant 
must  be  taken  to  hold  the  land.^  But  where  there  has  been  no 
express  demise,  the  defendant  under  the  general  issue  may  give  in 
evidence  that  the  premises  he  occupied  were  burnt  down ;  and  this 
will  form  a  good  defence  as  to  so  much  of  the  rent  as  accrued  after 
the  fire,  but  not  as  to  the  rent  due  up  to  that  time.^  So  where  A. 
made  an  oral  agreement  for  the  purchase  of  B.'s  house,  advanced  the 
purchase-money,  and  took  possession  ;  before  A.  obtained  a  deed  the 
house  was  destroyed  by  fire,  and  he  thereupon  vacated  possession  of 
the  ground,  refused  to  accept  a  deed  which  B.  tendered  him  immedi- 
ately after  the  fire,  and  commenced  a  suit  against  B.,  in  which  he 
recovered  back  the  purchase-money  ;  it  was  held  that  A.,  during  his 
occupation  of  the  house,  was  a  tenant  at  will  to  B.,  and  liable  to  him 
in  an  action  of  assumpsit  for  use  and  occupation;  but  that  A.,  by 
refusing  to  accept  the  deed,  determined  the  tenancy  at  wiU,  and  was 
no  longer  liable  for  use  and  occupation.^ 

§  646.  This  action  lies  though  the  premises,  whether  before  or 
after  the  letting,  are  in  an  unhealthy  or  otherwise  untenantable 
condition.  If,  by  the  terms  of  the  lease,  the  landlord  is  to  do  the 
necessary  repairs,  and  the  tenant  quits  because  the  premises  are  in 
an  untenantable  state,  he  is  still  hable  for  use  and  occupation,  though, 
by  the  landlord's  default,  the  tenant  has  not  been,  and  in  fact  could 
not  be,  during  the  period  for  which  rent  is  claimed,  in  the  actual 
beneficial  occupation.*  If  the  inconvenience,  whatever  it  may  be, 
can  be  readily  removed,  it  should  be  done,  and  the  damages  set  up  in 
extinguishment  or  reduction  of  the  rent,  provided  the  inconvenience 
is  one  that  comes  within  the  contract  of  the  landlord  to  remove.  But 
if  the  tenant  enter  with  knowledge,  or  means  of  knowledge  of  existing 
circumstances,  he  can  in  no  case  claim  such  reduction,  unless  the 
damage  is  sustained  in  consequence  of  a  breach  of  the  landlord's 
agreement  to  remove  the  nuisance.^    And,  in  such  case,  though  it  be 


^  Baker  v.  HoItzsapfFel,  4  Taunt.  E.  45 ;  Izon  v.  Gorton,  7  Scott,  537 ;  s.  c.  5 
Bingh.  N.  C.  501. 

2  Packer  v.  Gibbins,  1  E.  &  C.  L.  K.  421. 

8  Gould  V.  Thompson,  4  Mete.  224. 

*  Cleaves  v.  WiUoughby,  7  Hill  (N.  Y.),  E.  83 ;  12  Mees.  &  W.  68;  Surplice  v. 
Tamsworth,  8  Scott,  N.  B.  307. 

^  Kirkman  v.  Jervis,  7  Dowl.  678;  Collins  v.  Barrow,  1  Mood.  &  R.  112. 
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ruled  on  the  trial  that  he  is  not  entitled  to  show  that  the  premises 
were  uninhabitable,  but  must  bring  a  cross  action  to  recover  his 
damages,  a  judgment  will  not  be  reversed  if  it  be  manifest  that,  by 
such  decision,  he  has  not  been  injured.^ 

§  647.  This  action  will  also  lie  against  a  tenant  who  quits  the 
premises  without  any  regular  determination  of  the  lease. ^  And 
therefore  where,  in  an  action  for  the  use  and  occupation  of  apart- 
ments in  the  plaintiff's  house  during  half  a  year,  it  appeared  that  the 
rent  was  claimed  in  consequence  of  the  defendant's  having  neglected 
to  give  a  notice  to  quit,  and  the  defence  set  up  was,  that  the  plaintiff, 
after  the  defendant  had  quit,  put  up  a  bill  in  the  window,  and  en- 
deavored to  let  the  premises ;  Lord  Kenyon  expressed  the  opinion, 
that  the  defence  insisted  on  would  afford  no  answer  to  the  plaintiff's 
action ;  that  it  was  for  the  benefit  of  the  defendant  that  the  apart- 
ments should  be  let,  nor  would  he  infer,  from  the  circumstance  of  the 
landlord's  endeavoring  to  let  them,  that  the  contract  between  the  par- 
ties was  put  an  end  to,  and  said  there  must  be  other  circumstances  to 
show  it,  and  not  merely  an  act  of  so  equivocal  a  kind  as  the  one  in- 
sisted on ;  and  as  the  plaintiff  had  proved  that  the  defendant  took  the 
premises .  of  him,  and  had  paid  rent,  it  was  incumbent  on  the  tenant 
to  prove  that  the  tenancy  was  regularly  put  an  end  to,  by  express 
evidence  to  that  effect.^ 

§  648.  Where  rent  is  expressly  reserved,  payable  at  stated  periods, 
the  landlord  cannot  recover  a  proportionable  part  of  the  rent,  for  the 
occupation  of  his  premises,  for  any  portion  of  time  short  of  such 
periods  ;  and,  therefore,  when  a  person  let  out  the  first  and  second 
floors  of  a  certain  house  for  a  year,  rent  payable  quarterly,  during  a 
current  quarter  some  dispute  arose  between  them,  and  the  tenant, 
who  was  a  female,  told  her  landlord  that  she  shoiJd  quit  immediately ; 
the  landlord  answered  she  might  go  when  she  pleased ;  she  did  go, 
and  the  landlord  took  possession  of  the  premises  ;  it  was  held  that  the 
landlord  could  neither  recover  the  rent«which,  by  virtue  of  the  origi- 
nal contract,  would  have  become  due  at  the  expiration  of  the  current 


1  Westlake  v.  Degraw,  25  Wend.  669. 

2  Mallott  V.  Brayne,  2  Campb.  104;  Graham  v.  Wiclielo,  1  C.  &  M.  188;  Eeeve  v. 
Bird,  1  CM.  &R.  31. 

s  Eedpath  v.  Koberts,  5  Esp.  225 ;  Selw.  N.  P.  1829. 
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quarter,  —  the  relation  of  landlord  and  tenant  having  terminated,  — 
nor  rent  ^ro  ratd  for  the  time  she  actually  occupied  the  premises  for 
any  period  short  of  the  quarter.^  So  if  the  landlord  accepts  another 
person  as  his  tenant,  it  amounts  to  a  surrender  of  the  first  tenant's 
term,  and  he  cannot  be  sued  for  rent  subsequently  accruing  ;  accord- 
ingly, where  a  tenant  took  certain  apartments  for  a  year,  left  them 
when  the  year  was  about  half  expired,  and  the  landlord  let  them  out 
to  another  person  by  the  week,  it  was  held  that  he  could  not  recover 
rent  against  the  first  lessee  for  a  subsequent  portion  of  the  year, 
during  which  the  apartments  had  been  unoccupied ;  for  although  a 
tenancy  from  year  to  year,  created  by  parol,  is  not  determined  by  a 
parol  Hcense  to  quit  in  the  middle  of  the  quarter,  and  the  tenant's 
quitting  the  premises  accordingly  (the  statute  of  frauds  requiring  a 
deed  or  note  in  writing,  or  a  surrender  by  operation  of  law),  yet  the 
lessor,  having  precluded  the  defendant  from  occupying  the  apart- 
ments, by  letting  them  to  another,  must  be  taken  to  have  rescinded 
the  agreement,  and  to  have  dispensed  with  the  necessity  of  a  sur- 
render.^ And  if  a  landlord,  in  the  middle  of  a  quarter,  accepts  from 
his  tenant  the  key  of  the  house,  upon  a  verbal  agreement,  that  if  the 
tenant  then  gives  up  the  possession,  the  rent  should  cease  ;  he  cannot 
recover  any  thing  for  subsequent  use  and  occupation,  if  the  .tenant  in 
fact  no  longer  occupies  the  premises.^ 

§  649.  If  the  rent  be  entire,  that  is,  so  much  for  the  whole  prem- 
ises, and  the  landlord  evict  the  tenant  from  part  of  the  premises,  the 
tenant  may  abandon  the  residue,  and  in  that  case  he  cannot  be 
charged  for  the  occupation  of  any  part ;  *  but  if,  after  an  eviction 
from  part,  by  a  title  which  is  paramount  to  the  lessors,  or  if  he  is  pre- 
vented from  obtaining  the  whole  of  the  premises,  by  a  person  holding 
a  part  under  a  prior  lease,  executed  by  the  landlord  ;  he  should  still 
continue  to  occupy  the  residue,  he  is  chargeable,  not  on  the  agree- 
ment, but  upon  a  quantum  meruit,  for  the  fair  value  of  that  portion 
which  he  retains.*  If  a  lease  be  made  to  one  who  underlets  to  a  third 
person,  and  during  the  under-tenancy  the  original  landlord  gives 


1  Hall  V.  Burgess,  5  B.  &  C.  333 ;   s.  c.  8  D.  &  E.  67. 

2  Walls  V.  Atchcson,  3  Bingh.  R.  462. 
"  Whitehead  v.  Clifford,  5  Taunt.  518. 
*  Smith  V.  Raleigh,  3  Campb.  R.  513. 

^  Tomlinson  v.  Day,  2  B.  &  B.  680  ;  Lawrence  v.  French,  25  Wend.  443  ;  15  Mass. 
E.  270 ;  Pope  v.  Biggs,  9  B.  &  C.  252 ;  Ludwell  u.  Newman,  6  Tenn.  E.  458. 
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notice  to  the  under-tenant  to  quit  the  premises,  and  he  does  quit 
accordingly,  and  the  land  remains  unoccupied  for  a  year,  and  then 
the  first  lessee  takes  possession  again;  the  landlord  cannot  recover 
rent  against  him  for  the  year  in  which  it  was  unoccupied,  for  such  a 
case  amounts  to  an  eviction  by  the  landlord. ^  We  have  seen  also, 
that  if  the  defendant  has  been  compelled  to  leave  the  premises,  in 
consequence  of  a  nuisance  which  it  was  the  landlord's  duty  to  remove, 
this  action  cannot  be  maintained.^  And  if  a  landlord  of  furnished 
lodgings,  by  his  misconduct,  justifies  a  tenant  in  an  abrupt  departure, 
during  a  tenancy  limited  to  a  specific  period,  he  cannot  recover  rent 
for  the  whole  time  agreed  on,  but  is  entitled  to  rent  for  the  time 
during  which  there  has  been  an  actual  occupation.^  But  the  circiun- 
stance  of  the  defendant  having  left,  fearing  a  distress  by  the  superior 
landlord,  afifords  no  defence  to  this  action ;  *  nor  is  it  a  defence  that 
the  landlord  has  distrained  goods  to  the  full  amount  of  the  rent  where 
he  has  sold  them  for  less ;  because  if  he  has  sold  them  at  too  low  a 
rate,  the  tenant's  remedy  is  by  action.^ 

§  650.  In  this  action  the  plaintiff  may  resort  to  the  original  agree- 
ment, though  void  under  the  statute  of  frauds,  for  the  purpose  of 
ascertaining  the  amount  of  rent  agreed  to  be  paid.^  But  if  no  rent 
has  been  agreed  upon,  or  if  the  agreement  has  fallen  through,  the 
measure  of  damages  will  be  the  true  value  of  the  premises,  which 
should  be  proved.'^  And  although  the  plaintiff  has  not  declared  upon 
the  agreement,  and  claims  generally  to  recover  for  use  and  occupa- 
tion, the  defendant  is  not  at  liberty  to  give  evidence  of  the  value  of 
the  premises  occupied,  to  reduce  the  recovery  below  the  amount 
stipulated  in  such  agreement.^  But  where  a  lessee  took  a  farm  under 
an  agreement  which  he  never  signed,  and  the  terms  of  which  the 
lessor  himself  omitted  to  fulfil,  the  court  held  that  the  jury  were  not 
bound  to  give  a  verdict  for  the  amount  of  rent  mentioned  in  the  agree- 


1  Burr  V.  Phelps,  1  Stark.  E.  94. 

2  Ante,  §  380,  381. 

'  Kirkman  v.  Jervis,  7  Dowl.  678. 
*  Eickett  V.  TuUick,  6  C.  &  P.  66. 

5  Eiford  V.  Bargess,  1  Mood.  &  E.  23.     An  eviction  may  be  proved  under  the  gen- 
eral issue,  and  need  not  be  pleaded  specially.    Prentice  v.  Elliott,  7  M.  &  W.  819. 

6  De  Medina  v.  Poison,  Holt,  47. 

I  Tomlinson  v.  Day,  2  B.  &  B.  680 ;  s.  c.  5  B.  Moore,  558. 
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ment,  and  might  ascertain  the  annual  value  of  the  premises  by  other 
evidence  independent  of  the  agreement,  and  gave  their  verdict  accord- 
ingly.^ Interest  is  recoverable  on  all  contracts  for  the  payment  of 
money  from  the  time  when  the  principal  ought  to  have  been  paid ; 
and  whenever  the  sum  to  be  paid  for  the  occupation  of  premises,  and 
the  times  when  the  payments  are  to  be  made,  are  specified,  the  plain- 
tiff is  entitled  to  recover  interest  from  those  periods.^ 

§  651.  The  declaration  is  generally  on  the  indebitatus  assumpsit 
count ;  but  may  be  in  debt.  The  venue  is  always  transitory ;  ^  and 
it  has  been  even  held  to  lie,  for  the  use  and  occupation  of  lands  in 
another  State.*  It  must  be  averred  in  the  declaration  that  the  land 
was  occupied  by  permission  of  the  plaintiff,  or  at  the  request  of  the 
defendant.^  It  need  not,  however,  state  the  situation  of  the  premises, 
or  give  any  other  local  description  of  them.''  N"or  is  it  necessary  to 
state  the  particulars  of  the  demise  ;  or  to  describe  the  premises  other- 
wise than  generally,  as  divers  messuages,  lands,  and  tenements,  or  the 
like.''  But  the  mode  of  holding  under  the  plaintiff  must  be  described, 
as  whether  under  himself  alone,  or  as  the  survivor  of  another.^  In  an 
action  against  the  assignees  of  B.  a  bankrupt,  the  declaration  stated 
that  the  defendants  on  such  a  day  were  indebted  to  the  plaintiff  m  a 
certain  sum  of  money  for  the  use  and  occupation  of  two  houses,  before 
that  time  occupied,  as  well  by  the  bankrupt,  Avhose  estate  therein  the 
defendants  afterwards  had,  as  by  the  defendants,  at  their  special  in- 
stance and  request,  for  one  year  then  elapsed,  and  as  tenants  thereof 
respectively,  to  the  plaintiff,  and  by  his  permission.  The  bankrupt 
occupied  the  premises  during  part  of  the  year,  under  an  agreement  to 
pay  the  said  sum  of  money  for  them,  became  bankrupt,  and  his 
assignees,  the  defendants,  thereupon  took  possession  and  continued  it 
for  the  remainder  of  the  year.  The  amount  due  for  that  part  of  the 
year  during  which  the  defendants  occupied,  was  paid  into  court.  The 
court  were  of  opinion  that  if  the  plaintiff  could  recover  at  aU  in  this 


1  Tomlinson  v.  Day,  2  B.  &  B.  680. 

'  Williams  v.  Sherman,  7  Wend.  R.  109;  4  McCord,  R.  59. 
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form  of  action,  against  one  person  for  the  use  and  occupation  of 
another,  it  could  be  only  on  the  ground  of  that  occupation  having 
been  permitted,  at  the  defendant'' s  request,  and  that  request  must  be 
proved ;  that  the  words  "  at  the  special  instance  and  request  of  the 
defendants,"  were,  in  this  case,  words  of  substance,  and  operative, 
connecting  the  occupation  of  the  defendants,  for  which  they  were 
bound  to  make  a  satisfaction,  with  the  occupation  of  B.  a  stranger,  for 
whose  occupation  ^n'mtf/acie,  at  least,  the  defendants  were  not  liable ; 
that,  in  point  of  fact,  it  was  not  at  the  request  of  the  defendants,  that 
B.  had  been  permitted  to  occupy ;  the  defendants  had  no  relation  to 
B.  but  as  his  assignees,  and  that  relation  did  not  commence  until  the 
close  of  his  occupation;  that  relation,  therefore,  alone  could  not  have 
the  effect  of  making  them  personally  liable  to  answer  for  his  occupa- 
tion before  his  bankruptcy.  The  averment,  that  he  had  been  per- 
mitted to  occupy  "  at  the  request "  of  the  defendants,  was,  therefore, 
substance,  and  not  mere  form,  and  as  the  plaintiff  had  failed  in  the 
proof  of  it,  he  was  not  entitled  to  Tecover  from  the  defendants  the  rent 
due  for  B.'s  occupation.^ 

§  652.  It  was  averred  in  another  declaration,  in  consideration  that 
the  defendants,  on  the  26th  of  November,  1801,  had  become  and 
were  tenants  of  a  messuage  under  a  certain  yearly  rent,  the  defend- 
ants promised  to  pay  the  same  duriag  the  continuance  of  the  tenancy ; 
that  the  defendants  continued  tenants  from  the  time  of  making  the 
promise  hitherto ;  that  the  defendants  did  not  during  the  continuance 
of  the  tenancy,  pay  the  rent ;  and  that  on  the  29th  September,  1803, 
half  a  year's  rent  was  in  arrear.  The  defendants  pleaded  that  they 
were  traders,  committed  an  act  of  bankruptcy  on  2d  April,  1803,  and 
that  an  assignment  of  their  interest  in  the  premises,  was  executed  to 
A.  and  B.  on  the  21st  May,  of  the  same  year,  who  thereupon  entered 
and  occupied  the  messuage  until  the  rent  became  due.  On  demurrer 
it  was  held,  that  the  principle  determined  in  Auriol  v.  Mills^  that 
a  bankrupt  lessee,  though  out  of  possession,  is  still  Uable  upon  his 
covenant,  to  pay  rent  not  due  at  the  time  of  his  bankruptcy,  but 
accruing  since,  was  applicable  to  every  positive  agreement  to  pay 
rent,  whether  under  seal  or  not ;  that  the  case  referred  to  did  not 
turn  upon  any  particular  effect  of  a  covenant  under  seal,  but  on  its 

1  Naish  V.  Tatlock  and  others,  assignees  of  Lediard,  2  H.  Bl.  R.  319. 

2  4  Term  E.  94. 
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being  the  personal  agreement  of  the  parties.  And  although  it  was 
objected  that  if  the  action  was  allowed,  the  consequence  would  be 
that  there  must  be  an  apportionment  of  rent,  yet  the  court  said  the 
landlord  had  nothing  to  do  in  this  case  with  the  question  of  apportion- 
ment, for  he  proceeds  against  the  parties  with  whom  he  has  made  the 
agreement,  and  which  has  been  broken.^ 

§  653.  The  defendant  may  in  this  action,  upon  the  plea  of  the 
general  issue,  give  in  evidence  any  thing  which  proves  nothing  due  ; 
as  the  dehvery  of  corn  or  any  other  thing  in  satisfaction,^  or,  in  fact, 
any  matter  which  shows  that  the  plaintiff  never  had  cause  of  action ; 
or  if  he  had,  that  matters  have  subsequently  arisen  which  have 
avoided  or  discharged  it.^  Thus  the  coverture,*  infancy,^  or  duress 
of  the  defendant  at  the  time  of  entering  into  the  contract,^  may  be 
taken  advantage  of  under  the  plea  of  the  general  issue.  So  a  re- 
lease ;''  accord,  and  satisfaction,  payment  ;^  or  a  former  recovery  for 
the  same  cause  ;^  and,  in  general,  whatever  shows  that  the  plain- 
tiff had  no  subsisting  cause  of  action  at  the  time  when  the  suit  was 
commenced.^"  But  a  tender,ii  and  the  statute  of  limitations  must  be 
pleaded  ;  ^^  and  evidence  of  a  sei^off  cannot  be  given  without  notice, 
or  plea.^^  An  eviction  before  the  rent  demanded  became  due,  is  a 
good  defence  under  the  general  issue ;  and  a  special  plea  to  this 
effect,  would  be  bad  on  special  demurrer,  as  amounting  to  the  gen- 
eral issue.i*  If  he  be  evicted  from  part,  and  he  thereupon  gives 
up  the  residue,  it  is  a  complete  defence  as  to  the  whole  ;^^  but  if  in- 
stead of  giving  up  the  residue,  he  retain  it,  he  will  be  liable  to  pay 
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for  the  portion  he  occupies  on  the  quantum  meruit?-  So  the  defend- 
ant may  plead  that  he  assigned  his  interest  in  the  demised  premises 
to  another,  and  that  the  plaintiff  accepted  such  other  person  as  tenant 
in  his  stead.^  If  the  landlord  has  mortgaged  his  reversion,  and  the 
mortgagee  have  given  notice  to  the  tenant  to  pay  the  rent  to  him, 
this  will  be  a  good  defence  to  an  action  by  the  landlord  for  use  and 
occupation ;  and  if  the  action  be  for  rent  -which  accrued  due  before 
the  notice,  the  defence  must  be  specially  pleaded,  but  if  for  rent  due 
after  the  notice,  it  may  be  given  in  evidence  under  the  general  issue.* 
Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for  use  and  occu- 
pation for  rent  due  before  the  day  of  the  demise  laid  in  the  declara- 
tion in  ejectment ;  but  rent  accruing  subsequent  to  that  day,  cannot 
be  recovered  in  an  action  for  use  and  occupation.*  In  this  action, 
where  there  has  been  a  tendency  at  a  specified  annual  rent,  and  a 
holding  over,  the  tenant  will  be  deemed  to  hold  upon  the  terlns  under 
which  he  entered ;  but  he  is  not  precluded  by  an  agreement  to  pay  a 
fixed  sum  for  a  term  less  than  a  year.^ 

§  654.  The  tenant  is  not  permitted  in  this,  or  any  other  action,  to 
impeach  the  lessor's  title  or  right  to  demise  at  the  time  of  the  lease ; 
nor  can  he  set  up  an  outstanding  title  against  him.  Hence  a  plea 
of  nil  Jiabuit  in  tenementis  cannot  be  pleaded,  even  where  the  declar 
ration  does  not  state  that  the  premises  belonged  to  the  plaintiff.^ 
But  he  may  become  a  purchaser  of  the  reversion  or  the  lease,  and, 
of  course,  the  rent  would  thereby  become  extinguished.  Therefore, 
where  the  tenant  purchased  the  reversion  of  his  landlord  at  a  sheriff's 
sale,  on  an  execution  against  the  landlord,  it  was  held  that  the  interest 
thus  acquired  by  the  tenant,  extended  to  the  whole  of  the  demised 
premises,  and  that  he  might  set  it  up  in  bar  of  a  recovery  for  rent ; 
but  where  it  includes  only  part  of  the  demised  premises,  it  operates 
only  ia  diminution  of  damages,  and  the  tenant  may  claim  an  appor- 
tionment of  the  rent." 
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§  655.  Almost  any  evidence  which  shows  the  relation  of  landlord 
and  tenant  to  exist  between  the  parties,  will  support  this  action.  It 
is  not  necessary  for  the  plaintiff  to  prove  an  express  contract  with 
the  tenant,  when  he  took  possession ;  or  any  particular  reservation 
of  rent ;  nor  that  the  tenant  has  once  paid  rent ;  for  an  understanding 
to  that  effect  will  be  unphed,  in  all  cases  where  a  permissive  holding 
is  estabhshed.i  Even  a  parol  lease,  under  which  no  act  has  been 
done  by  the  lessee,  who  has  constantly  repudiated  it,  but  who  has, 
nevertheless,  enjoyed  the  premises,  may  be  treated  by  the  lessor  as 
a  subsisting  lease,  upon  which  he  may  recover  rent  on  a  count  for 
use  and  occupation.^  But  where  the  plaintiff  in  support  of  a  general 
count  for  use  and  occupation,  offered  to  prove  the  acknowledgment 
of  the  defendant,  that  he  hired  and  occupied  the  premises  during  the 
period  in  question,  agreeing  to  pay  therefor  a  certain  sum ;  and  it 
appeared  that  there  was,  during  such  period,  an  outstanding  written 
agreement  for  a  lease  of  the  premises  in  the  hands  of  the  plaintiff, 
which  through  failure  of  the  event  on  the  happening  of  which  it  was 
to  take  effect,  never  became  operative ;  it  was  held,  in  the  absence 
of  evidence  to  show  that  such  acknowledgment  referred  to  the  written 
agreement,  that  the  evidence  offered  was  inadmissible.* 


SECTION   IV. 

OF  A   SUIT   IN   EQUITY  FOR  RENT. 

§  656.  Another  remedy  for  the  collection  of  rent,  is  by  a  suit  in 
equity.  Before  the  statutes  enlarging  the  remedies  for  rent  in  arrear, 
it  was  often  necessary  to  go  into  a  court  of  equity,  in  cases  of  rent- 
seek,  for  suitable  redress.  These  statutes,  as  we  have  seen,  give  the 
same  remedies  in  cases  of  rent-seek,  as  in  those  of  rent  service,  or  a 
rent  charge.  There  are  still,  however,  many  cases  where  a  resort  to 
a  court  of  equity  may  be  proper,  and  even  necessary ;  as,  where  no 
remedy  at  law  to  meet  the  exigency  of  the  case  exists,  or,  if  it  exists 
at  all,  is  found  to  be  very  imperfect,  inconvenient,  or  doubtful.    Thus, 


1  2  Gill  &  Johns.  326  ;  6  Ad.  &  El.  839,  (n.). 
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in  the  case  of  a  rent-seek,  where  the  grantee  never  had  any  seizin, 
and  cannot,  consequently,  recover  at  law,  a  court  of  equity  will  decree 
a  seizin,  and  order  the  rent  to  be  paid.^  Or,  if  the  deeds  by  which  a 
rent  is  created,  are  lost,  so  that  it  is  uncertain  what  kind  of  rent  it 
was;^  or,  if  there  is  such  a  confusion  of  boundaries,  that  the  lands 
out  of  which  it  issues  cannot  be  exactly  ascertained ;  ^  or  any  per- 
plexity or  uncertainty  as  to  the  title,  or  the  extent  of  the  defendant's 
liability.*  So,  where  the  days  on  which  the  rent  is  payable  are  stated 
to  be  uncertain ;  ^  or,  if  a  lease  of  an  incorporeal  thing  is  assigned, 
and  the  assignee  enjoys  it,  he  will  be  decreed  in  equity  to  pay  rent, 
though  not  bound  in  law ;  and  if  an  assignee  of  a  term  rendering 
rent,  assigns  over,  the  lessor  may  collect  rent  from  the  first  assignee, 
so  long  as  he  held  the  land,  although  he  may  have  no  remedy  at  law 
for  those  arrears.^ 

§  657.  Where  a  terre-tenant  of  lands  liable  for  a  rent-charge,  has 
suffered  the  rent  to  be  in  arrear,  his  executor  will  be  compelled  in 
equity  to  pay  the  same,  although  his  testator  was  not  personally  bound 
for  the  rent,  which  was  recoverable  only  by  distress ;  for  his  personal 
estate  has  been  increased  by  the  non-payment.'  So  a  cestui  que 
trust  of  a  lease  rendering  rent,  will,  in  equity,  be  obliged  to  pay  the 
.rent  during  the  time  wherein  he  has  taken  the  profits,  if  his  trustee 
(the  lessee),  has  become  insolvent.^  Although  a  grantee  of  a  rent 
cannot  have  a  remedy  in  equity,  merely  for  the  want  of  a  distress ; 
yet,  if  the  want  of  such  distress  be  caused  by  the  fraud,  or  other  de- 
fault of  the  tenant,  he  will  be  relieved  in  equity.*  Or  if  a  rent  is 
settled  upon  a  woman  by  way  of  jointure,  but  she  has  no  power  of 
distress,  or  other  remedy  at  law,  payment  of  the  rent  will  be  decreed 
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in  equity  according  to  the  intent  of  tlie  conreyance.^  And,  if  a  per- 
son is  a  grantee  of  an  entire  rent,  issuing  out  of  a  manor,  and  there 
are  no  demesne  lands  on  wliich.  to  distrain,  the  rent  will  be  decreed 
in  equity.^  Courts  of  equity  have  also  extended  their  aid  to  cases 
where  bills  have  been  filed  for  discovery  and  rehef,  and  the  discovery 
is  essential  to  the  plaintiff's  relief,  the  defendant  admitting  the  plain- 
tiff's right  to  the  rent ;  for  in  such  case  the  relief  may  be  consequent 
upon  the  discovery,  and  the  court  having  obtained  jurisdiction  for  the 
purpose  of  the  discovery,  will  retain  it,  in  order  to  carry  out  the 
relief.^  Another  case  occurs,  where  an  apportionment  of  rents  among 
a  variety  of  parties,  may  be  required,  in  order  to  obtain  complete  jus- 
tice between  them.'*'  So  where  there  are  several  persons  claiming 
the  same  rent  of  a  tenant,  being  in  privity  of  contract  or  of  tenure, 
he  may  file  a  bill  of  interpleader  to  compel  them  to  ascertain  to  whom 
it  rightfully  belongs.  As  in  the  cases  of  a  mortgagor  and  mortgagee, 
trustee  and  cestui  que  trust;  or  where  the  estate  is  settled  to  the 
separate  use  of  a  married  woman,  of  which  the  tenant  has  notice,  and 
the  husband  has  been  in  the  receipt  of  the  rent ;  or  in  any  similar 
case,  where  the  tenant  does  not  dispute  the  landlord's  title,  but  puts 
himself  on  the  mere  uncertainty  of  the  person  to  whom  the  rent  is 
payable.^  But  if  a  mere  stranger  sets  up  a  claim  to  the  rent  by  a 
title  paramount,  he  is  not  in  privity  of  contract  or  of  tenure,  and  the 
tenant  owes  him  no  debt  or  duty,  and  is  not  consequently  entitled  to 
a  bill  of  interpleader.^ 

§  658.  Where  there  are  mutual  accounts  between  a  landlord  and 
tenant,  extending  over  a  number  of  years,  with  stipulations  in  the 
lease,  requiring  expenditures  on  one  side  and  allowances  on  the  other, 
and  any  of  such  claims  are  controverted,  a  court  of  equity  is  often 
necessary,  and  always  proper,  to  adjust  the  rights  of  the  respective 
parties.''    But  it  does  not  appear  to  be  necessary  that  there  should  be 


1  Mitf.  Eq.  PI.  115 ;  Champernooii  v.  Gubbs,  2  Vern.  E.  382. 

2  Duke  of  Leeds  v.  Powell,  1  Ves.  K.  171. 

^  Story  on  Eq.  PI,  ^  311,  &c. ;  Livingston  v.  Livingston,  supra. 

*  North  V.  Earl  Stafford,  supra;  1  Atk.  K.  598. 

5  Crawley  i-.  Thornton,  7  Sim.  R.  391 ;  s.  c.  2  Mylne  &  Cr.  1 ;  Badeau  v.  Tylee, 

1  Sandf.  E.  270. 

»  2   Story  Eq.  Jur.  §  812;    Dungey  v.  Angove,  2  Ves.  Jr.  304,  310;    13  "Ves. 
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mutual  accounts  between  the  parties,  in  order  to  ^ve  jurisdiction  to  this 
court;  for  it  will  take  cognizance  of  a  ease  where  the  accounts  are  to 
be  examined  on  one  side  only,  and  a  discovery  is  wanted  in  aid  of  the 
account.^  So  where  a  recovery  is  had  in  ejectment,  and  the  plaintiff 
is  afterwards  prevented  from  enforcing  his  judgment,  by  an  injunction 
on  a  bill  filed  by  the  tenant,  who  dies  before  the  bill  is  finally  disposed 
of;  in  such  case,  the  remedy  at  law  by  an  action  of  trespass  for  mesne 
profits  is  gone  by  the  death  of  the  tenant,  since  actions  of  tort  do  not 
survive  at  law  ;  but  a  court  of  equity  will  entertain  a  bill  for  an 
account  of  mesne  profits,  in  favor  of  the  plaintiff  in  ejectment,  against 
the  personal  representatives  of  the  tenant ;  because  it  would  be  in- 
equitable that  his  estate  should  receive  the  benefits  and  profits  of  the 
property  of  another  person.^ 

§  659.  Mr.  Justice  Story,  in  his  admirable  treatise  on  Equity 
Jurisprudence,  illustrates  the  beneficial  effect  of  this  jurisdiction  in 
equity,  by  reference  to  the  case  of  an  under-tenant,  who,  although  he 
is  liable  to  be  distrained  for  rent  during  his  possession,  is  not  liable  to 
be  sued  for  rent  on  the  covenants  of  the  lease,  there  being  no  privity 
of  contract  between  him  and  the  lessor.  But  if  the  lessee  becomes 
insolvent,  and  unable  to  pay  the  rent,  the  under-tenant  will  not  be 
permitted  to  enjoy  the  possession  and  profits  of  the  estate  without 
accounting  for  the  rent  to  the  original  lessor.  And  although  he  has 
no  remedy  at  law,  a  court  of  equity  will  reheve  the  lessor,  and  direct 
a  payment  of  the  rent  to  him,  upon  a  bill  making  the  original  lessee 
and  the  under-tenant  parties;  for  if  the  original  lessee  were  com- 
pelled to  pay  the  rent,  he  would  have  a  remedy  over  against  the 
under-tenant.  And  in  equity  the  rent  seems  to  be  a  trust,  or  charge 
upon  the  estate ;  and  the  lessee  is  bound,  at  least  in  conscience,  not 
to  take  the  profits  without  a  due  discharge  of  the  rents  out  of  them.^ 
But  equity  will  not  grant  a  remedy  beyond  what,  by  analogy  to  the 
law,  ought  to  be  granted.  As  if  a  rent  be  charged  on  land  only,  the 
party  who  comes  into  possession  of  it  wUl  not  be  personally  charged 
with  its  payment,  unless  there  be  some  fraud  on  his  part,  to  remove 


1  Post  V.  Kimherly,  9  Johns.  R.  470, 493 ;  Barker  v.  Dacie,  6  Ves.  687 ;  1  Y.  &  Jer. 
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the  stock,  or  he  do  some  other  thing  to  evade  the  right  of  distress.^ 
Nor  -will  a  man  be  reUeved,  if  he  becomes  remediless,  at  common  law, 
by  his  own  negligence ;  as  if  he  loses  his  deed,  unless  it  appears  that 
it  was  once  in  his  custody  and  he  has  been  deprived  of  it  by  some 
casualty  or  misfortune  ;  or  if  he  destroys  his  remedy  of  distress,  and 
cannot  have  debt  for  the  arrears,  it  being  due  out  of  a  freehold. 
Neither  will  it  reheve  him  in  cases  proper  for  law,  —  against  his  mis- 
pleading, or  where  there  is  a  neglect  and  want  of  a  plea,  or  if  no 
proper  plea  was  put  in,  —  for  it  was  his  own  fault.^ 

§  660.  Equity  will  not  relieve  for  mesne  profits,  unless  in  case  of 
a  trust,  or  an  infant,  where  no  entry  was  made  by  the  person  entitled 
to  the  mesne  profits. ^  And,  in  decreeing  an  account  of  mesne  profits, 
where  the  plaintiflF  has  been  prevented  from  asserting  his  title  by 
infancy,  a  trust,  or  fraud,  it  will  direct  such  account  to  be  taken  from 
the  time  the  plaintiff's  title  accrued;  until  special  circumstances 
require  that  such  account  should  commence  from  the  time  of  entry,  or 
of  filing  the  bill.*  But  it  is  said  that,  in  talking  an  account  of  rents 
and  profits,  even  in  the  most  favored  cases,  interest  is  seldom  allowed, 
especially  if  the  sum  be  small  or  uncertain.^  The  cases  decreeing  an 
account  of  rents  and  profits,  where  the  legal  title  is  not  previously 
established,  proceed  upon  that  respect  which,  in  justice,  is  due  to  the 
interest  of  persons,  who,  by  fraud,  infancy,  or  otherwise,  have  been 
prevented  from  pursuing  their  legal  rights.  But  it  must  not  be 
inferred  from  the  anxiety  of  courts  to  protect  such  rights,  that  they 
win  at  any  period,  or  under  any  circumstances,  exercise  such  indul- 
gence ;  for  if  an  infant  neglect  to  enter  within  six  years  after  he  comes 
of  age,  he  is  as  much  bound,  by  the  statute  of  limitations,  from  bring- 
ing a  bill  for  an  account  of  mesne  profits,  as  he  is  from  an  action  of 
account  at  common  law.^     So  if  there  be  a  verdict  at  law  against  an 
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infant's  title,  a  court  of  equity  will  not  direct  an  account  of  mesne 
profits,  but  -will  merely  entertain  the  bUl  for  the  purpose  of  giving 
the  infant  an  opportunity  to  establish  his  title  at  law.^  But  if  the 
plaintiff  has  been  kept  out  of  possession  by  fraud,  equity  -will  inter- 
fere at  any  distance  of  time  ;  since  no  length  of  time  will  bar  a  fraud, 
of  which  the  party  affected  by  it  was  not  apprised^^ 


SECTION  V. 

THE   ACTION   OF   COVENANT. 

§  661.  The  action  of  covenant  is  a  remedy  to  recover  damages  for 
the  breach  of  a  covenant  or  agreement  under  seal,  whether  such 
covenant  is  express  or  implied,  or  is  contained  in  a  deed-poll  or 
indenture.^  It  is  the  appropriate  remedy,  wherever  the  liability  is 
created  by  an  agreement  under  seal ;  but  if  the  law  creates  the 
liability  independent  of  the  covenant,  an  action  on  the  case  may  also 
be  maintained.*  It  is  the  usual  remedy  on  leases  at  the  suit  of  the 
lessee,  his  executor,  or  assignee,  against  the  lessor,  for  the  breach  of 
a  covenant  for  quiet  enjoyment,  and  the  like ;  ^  and  by  the  lessor  and 
his  assigns  against  the  lessee  and  his  assigns,  upon  the  various 
covenants  usually  entered  into  by  him.  And  it  is  a  concurrent 
remedy  with  debt,  for  the  recovery  of  any  money  demand,  where 
there  is  an  express  or  imphed  contract  contained  in  a  deed.^ 

§  662.  Where  the  demand  is  for  rent,  or  other  liquidated  sum,  the 
lessor  may  proceed  either  in  debt  or  covenant  against  the  lessee, 
unless  he  has  accepted  the  assignee  as  his  tenant ;  but  after  an 
assignment  the  lessee  is  only  liable  in  co-v;enant,  and  then  only  upon 
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his  express  covenant,  and  not  upon  a  covenant  in  law.^  A  lessor  may 
even  bring  covenant,  after  Ms  reentry  for  non-payment  of  rent,  which 
accrued  previous  to  the  reentry .^  But  if  there  has  been  an  eviction 
from  part  of  the  land,  the  lessee  cannot  be  sued  in  covenant,  but  only 
in  debt,  for  his  liability  arises  on  his  personal  covenant,  which  cannot 
be  apportioned.^  At  common  law,- upon  the  death  of  a  lessor  seized  in 
fee,  his  heir  might  sue  for  a  subsequent  breach  of  a  covenant  running 
with  the  land,  though  not  named  in  the  lease ;  *  but  none  could 
support  an  action  of  covenant,  or  take  advantage  of  a  condition  in  the 
deed,  except  such  as  were  parties  or  privies  thereto ;  grantees  of  the 
reversion  or  of  a  rent  were  consequently  excluded.  But,  as  we  have 
seen,  the  statutes  now  give  the  assignee  of  a  reversion  the  same 
remedies  against  the  lessee,  his  assignee,  or  personal  representative, 
upon  his  covenants,  as  the  lessor  had  at  common  law  ;  and  such 
assignee  is  in  hke  manner  hable  to  the  same  actions  for  a  breach  of 
covenant  as  the  lessor  was.^ 

§  663.  An  action  of  covenant  is  the  peculiar  remedy  for  the  breach 
of  a  covenant  where  the  damages  are  unliquidated,  and  depend  in 
amount  on  the  opinion  of  a  jury.^  And  it  is  more  advisable  to  pro- 
ceed in  covenant  on  a  lease  for  general  damages,  than  to  declare  in 
debt  for  a  penalty,  securing  the  performance  of  such  covenant; 
because  if  the  party  elects  to  proceed  for  the  penalty,  he  is  precluded 
from  afterwards  suing  for  general  damages,  and  he  'cannot,  in  case  of 
further  breaches,  recover  more  than  the  amount  of  the  penalty  ;  but 
if  he  proceeds  in  covenant  for  every  repeated  breach,  he  may  ulti- 
mately recover  damages  beyond  the  amount  of  the  penalty.  So 
where  rent  is  due  upon  a  lease,  and  there  has  been  another  breach, 
—  as  for  not  repairing,  —  for  which  the  plaintiff  claims  unliquidated 
damages,  covenant  is  preferable  to  debt,  because  the  former  action 
wUl  embrace   both  causes   of  action,  and   damages  for  the  whole 
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demand  may  be  recovered.  Where,  however,  only  a  specific  sum  is 
sought  to  be  recovered,  debt  is  preferable  to  covenant ;  because,  in 
case  of  judgment  by  default,  the  judgment  is  final  in  the  first  instance, 
unless  it  be  for  a  penalty,  in  which  case,  as  we  shall  see  presently, 
the  damages  must  be  assessed  under  the  statute.  Where  a  lease 
has  been  assigned  by  a  deed-poll,  subject  to  the  covenants,  and  the 
assignee  break  them,  the  lessor's  remedy  is  assumpsit;  as  the 
assignee,  in  such  case,  does  not  execute  the  deed.^  And  if  the 
breach  of  covenant  amounts  to  a  tort,  the  party  has  an  election  to 
proceed  by  action  of  covenant,  or  on  the  case  for  the  tort,  as 
against  a  lessee,  either  during  his  term  or  afterwards,  for  waste.^ 

§  664.  This  action  lies  only  in  favor  of  a  person  who  is  party  to 
the  covenant ;  in  the  name  of  the  covenantee,  who  holds  the  legal 
interest,  and  not  of  the  person  who  is  only  beneficially  interested ; 
nor  can  such  third  person  be  joined  in  the  action.^  And,  therefore, 
where  an  attorney  authorized  by  a  landlord  in  writing  to  execute  a 
lease  on  his  behalf,  signed  and  sealed  it  in  his  own  name,  but  the 
covenants  by  the  lessee  were  with  the  landlord  by  name ;  it  was  held 
that  the  landlord  could  not  sue  upon  such  covenants.*  Where  there 
are  several  covenantees,  they  must  join  if  their  interest  is  joint, 
although  the  covenant  be  several.^  But  if  their  interests  are  several 
each  may  sue,  although  the  covenant  be  joint.^  If  one  of  several 
joint  covenantees  be  dead,  the  survivor  must  sue  and  aver  the  death 
in  his  declaration ; ''  or  if  one  named  in  the  indenture  omitted  to  seal 
it,  this  must  be  averred.^ 

§  665.  Tenants  in  common  of  a  reversion  may  maintain  covenant 
against  the  assignee  of  the  term  for  rent  in  arrear,  although  it  should 
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appear  that,  at  the  time  of  suit  brought,  the  reversion  was  out  of  the 
plaintiffs,  they  having  granted  it  over  after  the  rent  became  due.* 
For  arrears  of  rent  due,  or  for  breaches  of  covenant  (even  on  cove- 
nants running  with  the  land),  prior  to  the  assignment  of  the  rever- 
sion, the  action  must  be  brought  in  the  name  of  the  assignor,  and  not 
of  the  assignee,  as  a  chose  in  action  cannot  be  assigned  at  law ;  ^ 
and  the  assignor  or  lessor  cannot,  after  a  grant  of  the  reversion,  sue 
for  breaches  of  covenant  subsequently  committed,  or  for  rent  subse- 
quently due,  as  the  right  of  action  is  in  the  assignee.^  But  the 
assignor  may,  after  assignment,  sue  for  rent  due  before,  as  by  the 
assignment  it  is  severed  from  the  inheritance,  and  does  not  pass  to 
the  assignee ;  *  and  though  the  assignee  of  the  reversion  cannot  sue 
for  breaches  of  covenant,  which  were  prior  to  the  assignment,  yet  he 
may  sue  for  any  continuance  of  the  breach  after  the  assignment,  as 
such  continuance  furnishes  a  fresh  cause  of  action.^  The  defendant 
must  have  executed  the  covenant ;  but,  as  to  a  deed-poll,  it  is  not 
essential  that  the  plaintiff  should  have  signed,  as  his  assent  to  the 
contract  wiU  be  presumed ;  ^  although  it  is  otherwise  of  a  deed  inter 
partesJ  The  lessee  is  liable,  although  he  did  not  seal  a  counterpart 
of  the  lease,  for  his  acceptance  of  the  demise  is  equivalent  to  an 
express  covenant ; ^.so  if  a  lease  be  made  to  A.  and  B.,  and  A.  only 
execute  it,  but  B.  agree  thereto,  he  may  be  sued  jointly  with  A., 
upon  a  covenant  running  with  the  land.^  But  an  assignee  of  the 
reversion  cannot  maintain  this  action  on  the  covenants  in  the  lease  if 
the  lessor  has  not  executed  it ;  because  in  that  case  no  reversion  vests 
in  the  assignee,  to  which  the  covenants  may  attach.^" 

§  666.  "We  have  observed,  that  covenants  which  run  with  the  land 
wiU  descend  to  the  heir  of  the  covenantee,  though  he  is  not  named 
in  the  lease,  who  may  sue  for  any  fresh  breach  thereof,  if  entitled  to 


1  Midgley  v.  Lovelace,  Garth.  289 ;  12  Macld.  45. 

2  Cro.  Eliz.  863  ;  4  M.  &  S.  56 ;  8  Taunt.  227 ;  7  Sim.  149. 

8  Kane  v.  Folger,  14  Johns.  E.  89;  3  Lev.  154 ;  3  Term  R.  394;  1  Saund.  241,  d. 
"  Flight  V.  Bentley,  1  Sim.  E.  149. 

6  Mascal's  Case,  Mod.  242  ;  1  Leon.  62. 

6  Shep.  Touch.  162;  Caswell  v.  Lucas,  2  M.  &  "W.  Ill ;  Com.  Dig.  Covenant,  A. 

'  Ante,  p.  176. 

"  Cro.  Jac.  399,  521  ;  Com.  Dig.  Covenant,  A.  1.    Except  in  New  York. 

9  Co.  Lit.  231,  a ;  2  Eol.  63.    But  see  Tall  v.  Nixon,  5  Cow.  E.  445. 
w  Cardwell  v.  Lucas,  supra;  Cooch  v.  Goodman,  2  Gale  &  D.  159. 
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the  reversion ;  ^  as  on  a  covenant  to  repair,  thougti  the  premises  were 
out  of  repair  during  the  lifetime  of  the  ancestor,  and  continued  so 
afterwards.^  But  if  the  reversion  be  of  a  mere  chattel  interest,  or 
■  for  breaches  in  the  lifetime  of  the  testator  or  intestate,  the  action 
must  be  brought  by  the  executor  or  administrator.  And  upon  all 
personal  or  collateral  covenants,  not  running  with  the  land,  for 
breaches  both  before  and  after  the  death  of  the  covenantee,  any 
action  after  his  death  must  be  by  the  executor  or  administrator. 
Thus,  where  an  eviction  during  the  Hfetime  of  the  testator,  was 
alleged  as  the  breach  of  a  covenant  for  quiet  enjoyment ;  it  was 
resolved  by  the  court,  that  the  eviction  being  to  the  testator  dui-ing 
his  lifetime,  he  could  not  then  have  an  heir  or  assignee  of  this  land, 
and,  therefore,  the  damages  belonged,  not  to  the  heir,  but  to  the 
executor,  though  not  named  in  the  covenant,  for  he  represented  the 
person  of  the  testator.^  This  decision  has  been  the  basis  of  several 
decisions  in  the  United  States,  where,  in  an  action  by  heirs  for  a 
breach  of  covenants  of  seisia,  it  was  held  that  the  right  of  action 
does  not  descend  to  the  heirs,  but  to  the  personal  representative  ;  for 
that  the  covenant  is  not  connected  with  the  estate,  because,  as  no 
estate  passed  by  deed  to  the  ancestor,  and  none  descended  to  the 
heirs,  the  right  of  the  ancestor  is  a  mere  right  of  action  for  a  breach 
of  covenant  in  his  lifetime,  which,  upon  his  death,  belongs  exclusively 
to  the  personal  representative,  and  the  damages  recovered  are  assets 
in  his  hands.*  A  lessor  cannot  sue  for  breaches  of  covenant  accruing 
after  he  has  parted  with  his  reversion,  for  the  right  of  action  has 
passed  to  the  assignee  of  the  reversion.^  So  the  executor  of  an 
executor  is  entitled  to  the  benefit  of  a  covenant  made  with  the  first 
testator  and  his  assigns,  for  he  is  his  assignee  in  law;  the  word 
assignee  comprehending  the  assignee  of  an  assignee,  as  well  as  the 
assignee  of  an  executor  of  the  assignee.^  But  covenant  does  not  lie 
by  an  assignee  for  a  breach  before  his  time.^ 


1  Lougher  v.  Williams,  2  Lev.  92 ;  Skin.  305. 

2  Vivian  v.  Campion,  Salk.  141 ;  Doe  v.  Rogers,  2  Nev.  &  Mann.  550. 
8  Lucy  V.  Lavington,  2  Lev.  26 ;  1  Vent.  175. 

'  Hamilton  v.  Wilson,  4  Johns.  E.  72 ;  Bennett  v.  Irwin,  3  Ibid.  329 ;  Mitchell  n. 
Warner,  5  Conn.  E.  497,  504 ;  Davis  v.  Lyman,  6  Ibid.  254 ;  Marston  u.  Hobbs,  2 
Mass.  E.  439 ;  Withy  v.  Mumford,  5  Cow.  E.  137 ;  Chapman  v.  Holmes,  5  Halst.  R. 
20 ;  Binney  v.  Hann,  3  Marsh.  E.  324. 

6  1  Saund.  R.  241,  d. 

6  Chapman  v.  Dalton,  Plowd.  284;  Spencer's  Case,  5  Eep.  17,  a. 

'  Greenley  v.  Wilcocks,  2  Johns.  E.  1 ;  Lewes  v.  Ridge,  Cro.  Eliz.  863. 
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§  667.  The  covenants  of  seisin  and  against  incumbrances,  are  per- 
sonal covenants  not  running  with  the  land,  broken  immediately  on  the 
dehvery  of  the  deed  if  false,  and,  therefore,  become  choses  in  action, 
which  are  not  assignable.^  If  a  grantee  of  land  assign  by  deed  of 
warranty,  he  may  sue  on  covenants  runniag  with  the  land,  although 
the  breach  was  subsequent  to  the  assignment;  but  it  is  otherwise 
if  he  assigns  by  a  quitclaim  deed.^  The  rule  is,  that  if  the  nature  of 
the  assignment  is  such  that  the  assignor  is  bound  to  indemnify  the 
assignee  against  the  covenants,  he  may  sue,  but  not  without ;  for  it 
is  founded  on  the  principle,  that  no  man  can  maintain  an  action  to 
recover  damages  who  has  sustained  no  damage ;  and  the  plaintiiF 
must  aver  in  his  declaration,  that  he  is  answerable  to  the  assignee, 
on  account  of  the  eviction  stated.^ 

§  668.  Where  there  are  several  covenantors,  they  must  be  aU 
joined  as  defendants  where  the  covenant  is  joint  and  not  several ;  but, 
if  they  covenant  jointly  and  severally,  they  may  either  be  joined  as 
defendants  or  sued  separately,  at  the  option  of  the  covenantee.*  If 
the  action  be  brought  upon  a  covenant  merely  imphed  from  a  demise, 
it  must  be  brought  against  that  party  only,  who  in  law  is  deemed  to 
have  demised,  although  others  may  have  joiaed  in  the  lease  by  way 
of  confirmation.^  On  a  joint  covenant  by  two,  if  one  die,  the  survivor 
only  can  be  sued  at  law  ;^  and  if  both  die,  the  representative  of  the 
survivor.'''  If  the  covenant  is  joint,  and  is  broken  by  the  tort  of  one 
of  the  covenantors,  the  other  covenantor  cannot  be  charged  with  this 
breach,  but  the  covenant  shall,  for  this  purpose,  be  taken  as  several, 
and  the  wrongdoer  alone  sued.^  But  a  covenantor  cannot,  by  adopt- 
ing an  act,  which  he  did  not  previously  direct,  make  himself  hable 
as  for  a  breach  of  covenant.^  This  action  will  lie  against  the  heir 
on  a  covenant  by  his  ancestor  for  himself  and  his  heirs ;  but  the 


1  Mitchell !;.  Warner,  5  Conn.  E.  497 ;  Hamilton  v.  Wilson,  4  Jolms.  R.  72. 

2  Kane  v.  Sanger,  14  Johns.  R.  89 ;  Williams  v.  Wetherby,  1  Aik.  233. 
8  Beckford  v.  Page,  2  Mass.  K.  455 ;  Niles  v.  Sawtell,  7  Mass.  E.  444. 

*  Thomas  v.  Pyke,  4  Bibb,  E.  418;  Enys  v.  Donithome,  Burr.  1190;  8  Mod.  E. 
166;  5  TermE.  522. 
s  Smith  V.  Pocklington,  1  Cr.  &  J.  445. 
6  Bnndy  v.  Williams,  1  Root,  E.  543. 
'  Ayer  v.  Wilson,  2  Eep.  Con.  Ct.  319. 
8  Coleman  «.  Sherwin,  Carth.  97;  1  Salk.  137;  Show.  79. 
»  Griffith  V.  Broome,  6  Term  R.  66. 
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plaintiff  must  aver  that  they  were  expressly  bound  by  the  deed ;  ^  and 
if  the  heir  has  no  lands  by  descent,  he  may  plead  it  in  defence  of  the 
action.2 

§  669.  Executors  and  administrators  are  bound  by  the  covenants 
of  their  testator  or  intestate,  although  not  named ;  ^  unless  the  cove- 
nants are  such  as  in  their  nature  determine  by  the  death  of  the 
covenantor,  or  are  to  be  performed  by  him  personally.*  And,  if  in 
possession,  they  may  be  sued  as  assignees,  for  they  are  assignees  in 
law,  of  the  interests  of  the  termor.^  But  for  a  breach  committed  in 
the  time  of  the  testator,  the  judgment  must  be  de  lords  testatoris; 
for,  it  is  the  covenant  of  the  testator  which  binds  the  executors  as 
representing  him,  and,  therefore,  he  must  be  sued  in  that  name.® 
An  agent,  attorney,  executor,  administrator,  or  trustee,  who  covenants 
in  his  own  name,  although  he  describes  himself  as  agent,  attorney, 
executor,  &c.,  is  personally  liable  on  his  covenant ;  for  the  addition  to 
his  name  is  merely  descriptive,  and  he  can  only  bind  his  principal 
by  making  the  covenant  in  the  name  of  such  principal.'''  We  have 
before  seen  to  what  extent  the  assignee  of  the  lessee  is  liable  upon 
covenants,  depending  in  cases  where  the  assignee  is  not  named,  on 
the  privity  of  estate  which  subsists  between  the  lessor  and  the  lessee 
and  his  assigns,  in  respect  to  the  reversion.^  But  this  is  a  liability 
which  attaches  only  to  the  assignee  of  a  legal  estate,  and  not  to 
the  devisee  of  an  equity  of  redemption,  which  only  amounts  to  an 
assignment  of  an  equitable  interest,  not  includmg  the  whole  legal 
estate.® 

§  670.  The  rules  relating  to  the  venue  in  the  action  of  debt, 
heretofore  noticed  when  treating  of  that  action,  are  applicable  to  the 
action  of  covenant,  and  need  not  be  repeated  here.     The  declaration 


'  Lawrence  v.  Buckman,  3  Bibb,  E.  23. 

2  Gifford  V.  Young,  Lutw.  287 ;  Djke  v.  Sweeting,  Willes,  585. 
'  Executors  of  Van  Rensselaer  v.  Executors  of  Hunter,  2  Johns.  Car.  17;  Lee  v 
Cooke,  1  Wash.  K.  306 ;  Harrison  v.  Sampson,  2  Ibid.  155. 
1  Hyde  v.  Dean,  Cro.  Eliz.  553 ;  Townsend  v.  Morris,  6  Cow.  E.  123. 
6  1  Ld.  Kay.  453 ;  Montague  v.  Smith,  13  Mass.  E.  405. 

6  Collins  V.  Throughgood,  Hob.  188. 

7  Duvall  V.  Graig,  2  Wheat.  E.  45 ;  Thayer  v.  Wendell,  1  QaUis.  E.  37 ;  Stone  v. 
Wood,  7  Cow.  453  ;  1  Greenl.  231. 

8  Ante,  p.  311. 

9  The  Mayor,  &c.  of  Carlisle  v.  Blamier  &  Lyson,  8  East,  E.  487. 
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must  state  that  the  contract  was  under  seal ;  ^  it  should  also  make 
profert  thereof,  or  show  some  excuse  for  the  omission.^  Only  so 
much  of  the  deed  of  covenant  should  be  set  forth  as  is  essential  to 
the  cause  of  action,  and  each  may  be  stated  according  to  the  legal 
effect,  though  it  is  usual  to  declare  in  the  words  of  the  deed ;  ^  and 
the  breach  may  negative  the  condition  generally,  or  according  to  its 
legal  effect.*  Several  breaches  may  be  assigned  at  common  law,  and 
damages  being  the  object  of  the  action,  should  be  laid  sufficient  to 
cover  the  real  amount.^  For  non-payment  of  rent,  it  is  sufficient  to 
allege  that  the  plaintiff  on  such  a  day  and  year  and  at  such  a  place, 
by  a  certain  indenture  made  between  himself  of  the  one  part  and  the 
defendant  of  the  other  (which  the  defendant  brings  here  into  court), 
demised  to  the  defendant,  "  certain  premises  particularly/  mentioned 
and  described  in  the  said  indenture"  (instead  of  setting  out  the 
parcels),  except  as  is  thereia  excepted,  to  hold  the  same  to  the  de- 
fendant, except,  &c.,  "for  u  certain  sum  therein  mentioned  and  still 
unexpired,"  yielding  the  rent,  &c.,  payable,  &c.,  and  then  state  the 
covenant  for  payment  of  the  rent,  the  entry  of  the  defendant,  and 
the  breach  in  not  paying  so  much  rent  due.  Or,  if  the  action  be  for 
the  breach  of  any  other  covenant,  the  plaintiff  need  only  state  "  at  a 
certain  rent  payable  by  the  defendant  to  the  plaintiff,  as  in  the  said 
indenture  is  mentioned,"  and  then  set  forth  those  covenants  and  the 
breach  of  them.^ 


1  Van  Santrort  v.  Sandford,  12  Johns.  E.  197  ;  2  Ld.  Ray.  1536. 

2  Cutts  V.  United  States,  1  Gallis.  E.  69;  3  Term  E.  151. 

s  Moore  v.  "White,  6  Littell,  151;  Macon  v.  Crump,  1  Call,  E.  575;  4  Hen.  & 
Mumf.  82. 

*  Marston  v.  Hobby,  2  Mass.  E.  433 ;  14  Johns.  248. 

6  Cowp.  E.  565;  Com.  Eep.  146;  Doug.  667;  3  Term  E.  307.  The  true  way 
of  declaring  upon  a  deed  of  demise,  is  to  set  out  that  part  of  the  lease  only  which 
is  necessary  to  entitle  the  plaintiff  to  recover,  with  such  other  parts  as  may  qualify 
those  necessary  parts,  —  such,  for  instance,  as  contain  conditions  precedent  or  the 
like,  —  and  to  state  no  more  of  the  covenants  than  those  on  which  breaches  are 
assigned. 

^  1  Wms.  Saund.  233,  a.  Implied  covenants  may  be  declared  on,  as  if  they  were 
expressed  in  the  lease,  for  such  is  the  effect  of  the  lease.  Grannis  v.  Clark,  8  Cow.  E. 
36.  Where  the  plaintiff  declares  upon  a  demise  by  himself,  he  is  not  obliged  to  set 
out  any  title  to  the  lands  demised,  but  may  begin  his  declaration  with  stating  that 
"  whereas  by  a  certain  indenture,  &c.,  he  demised,  &c."  But  in  an  action  by  an  assignee 
of  the  reversion,  he  must  set  out  the  title  of  the  lessor  to  the  premises,  that  it  may 
appear  he  had  such  an  estate  in  the  reversion  as  might  be  legally  assigned  to  the 
plaintiff.  And  although  the  entry  of  the  lessor  into  the  demised  premises  is  usually 
averred,  yet,  such  averment  is  unnecessary ;  for  he  is  liable  in  debt  or  covenant  for 
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§  671.  We  have  seen,  that  a  covenantor  may  require  a  bond  as 
additional  security  for  the  performance  of  covenants.  Between  cove- 
nants in  general,  and  covenants  secured  by  a  penalty  or  forfeiture, 
there  is  this  difference :  in  the  latter  case  the  obligee  has  his  election, 
to  bring  an  action  of  debt  for  the  penalty  (after  which  he  cannot 
resort  to  the  covenant,  because  the  penalty  is  a  satisfaction  for  the 
whole) ;  1  or  if  he  does  not  choose  to  go  for  the  penalty,  he  may  pro- 
ceed upon  the  covenant,  and  recover  more  or  less  of  the  penalty  toties 
quoties?  The  practice  of  taking  a  bond  for  performance  of  cove- 
nants, has  some  advantages ;  for,  on  a  breach  of  covenant  the  bond 
becomes  absolute,  and  the  penalty  an  immediate  debt,  and,  conse- 
quently, confers  on  the  obligee  through  the  medium  of  the  statute, 
the  power  of  attaching  the  lands  in  the  hands  of  a  devisee,  for  satis- 
faction in  damages  for  the  covenant  broken.  Where  a  lessor  takes  a 
bond  of  this  description,  he  will  generally  find  it  more  advantageous 
to  sue  on  the  covenants  contained  in  the  lease  for  general  damages, 
than  to  proceed  on  the  bond  for  the  penalty ;  because,  by  adopting 
the  latter  course,  he  is  precluded  from  afterwards  suing  on  his  cove- 
nant ;  and  as  he  can  never  recover  on  the  bond  an  amount  exceeding 
the  penalty,  he  may  be  ultimately  left  on  future  breaches,  without 
the  means  of  redress ;  whereas,  he  may  proceed  on  his  covenant  for 
breaches  toties  quoties;  and  may  recover  damages  far  exceeding  the 
amount  of  the  penalty.^ 

§  672.  The  inconveniences  attending  bonds  of  this  nature,  and 
the  hardship  of  enforcing  payment  of  the  whole  penalty,  however  dis- 
proportioned  to  the  actual  damage  sustained  by  the  obligee,  was  at 
one  time  seriously  felt ;  although  a  court  of  equity  might  afford  reUef 
by  preventing  the  collection  of  more  than  was  suflScient  to  make  full 
compensation  for  the  damage ;  and  gave  rise  to  the  stat.  of  8  &  9 
Will.  m.  c.  11,  from  which  the  Revised  Statutes  of  New  York  have 
been  derived.  It  enacts  that,  "  When  an  action  is  brought  for  a  penal 
sum,  for  the  non-performance  of  any  covenant  or  written  agreement, 


rent,  by  virtue  of  the  contract,  if  he  has  not  entered ;  and  so  is  the  assignee  of  the 
lessee.  Neither  is  such  averment  necessary  in  an  action  of  covenant  by  the  assignee 
of  the  reversion,  to  whom  the  privity  of  contract  is  transferred  by  the  statute.  Ld. 
Kay.  170;  Walker  v.  Beeves,  Doug.  461,  n.  1. 

1  Bird  V.  Randall,  3  Butr.  1345;  s.  c.  1  W.  HI.  373,  387. 

2  Lowe  V.  Peers,  4  Burr.  2228 ;  s.  c.  Wilm.  364. 

'  Piatt  on  Covenants,  548;  Adams  v.  Essex,  1  Bibb,  K.  169, 
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the  plaintiff  in  Hs  declaration  shall  assign  the  specific  breaches  for 
which  the  action  is  brought.  Upon  the  trial  of  such  action,  if  the 
jury  find  that  any  such  assignment  of  breaches  is  true,  and  that  the 
plaintiff  should  recover  damages  therefor,  they  shall  assess  such 
damages,  and  specify  the  amount  thereof  in  their  verdict,  in  addi- 
tion to  their  finding  upon  any  other  question  of  fact  submitted  to 
them.  Judgment  is  to  be  entered  for  the  penalty  in  the  usual  form 
of  an  action  of  debt,  and  execution  issue  for  the  damages  so  found. 
The  judgment  is  directed  to  stand  as  security  for  any  damages  that 
may  thereafter  be  sustained  by  the  non-performance  of  any  other 
covenant  or  -written  agreement,  the  performance  of  which  was  secured 
by  such  penal  sum.  Whenever  further  breaches  occur,  a  scire  facias 
issues  upon  such  judgment,  suggesting  such  breaches  against  the  de- 
fendant and  all  parties  bound  thereby,  and  commanding  that  they 
be  summoned  to  show  cause  why  execution  should  not  be  had  upon 
such  judgment,  for  the  amount  of  damages  sustained  by  such  further 
arrears,"  ^ 

§  673.  Still,  however,  the  question  may  arise,  whether  the  sum 
fixed  is  to  be  considered  in  the  nature  of  a  penalty  or  as  liquidated 
damages.  If  a  penalty,  and  the  lessor  proceeds,  upon  breach  of  the 
covenant,  to  collect  it  at  law,  equity  will  interfere,  direct  an  issue  to 
ascertain  the  amount  of  damages,  and  compel  the  lessor  to  take  only 
so  much  as  will  compensate  him  for  the  breach  of  the  covenant.  As 
if  the  tenant  covenant,  under  a  certain  penalty,  not  to  plough  certain 
lands,  the  lessor  will  not  be  allowed  to  recover  more  than  the  actual 
damages  he  may  sustain  if  the  tenant  does  plough.^  Yet  if  the  act 
to  be  done  is  single,  as  to  pay  a  certain  additional  sum  for  every  acre 
converted  into  tillage,  such  sum  may  be  recovered  as  hquidated  dam- 
ages.^ But  an  agreement  to  perform  certain  work  by  a  limited  time, 
under  a  certain  penalty,  is  not  to  be  taken  as  liquidated  damages 
which  the  party  is  to  pay  for  the  breach  of  his  covenant,  but  is  in  the 
nature  of  a  penalty.*  And  the  court  will  look  into  extrinsic  circum- 
stances, for  the  purpose  of  determining  whether  the  sum  mentioned 
is  intended  for  a  penalty  or  as  liquidated  damages.^    The  statute  is 

1  2  R.  R.  378,  §  6-15. 

2  Lowe  V.  Peers,  Burr.  2228;  1  Br.  C.  C.  418;  5  Ves.  555;  5  Bing.  390. 

'  Farrant  v.  Olmins,  3  B.  &  A.  692  ;  Denton  v.  Richmond,  2  Cr.  &  J.  734. 

*  Taylor  v.  Sandford,  7  Wheat.  R.  14. 

'  Perkins  v.  Lyman,  1 1  Mass.  B.  76 ;  9  Ibid.  522. 
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calculated  to  protect  covenantors  against  the  payment  of  further  sums 
than  are  in  conscience  due,  and  also  to  take  away  the  necessity  of 
proceeding  in  equity  to  obtain  rehef  against  an  unconscientious  de- 
mand of  the  whole  penalty,  in  cases  where  small  damages  only  have 
accrued. 1  It  is  highly  remedial  in  favor  of  defendants,  and  the  plain- 
tiif  cannot  refuse  to  proceed  according  to  its  provisions.^  Before  the 
statute,  the  plaintiff  could  assign  only  one  breach  on  the  bond ;  for, 
by  assigning  several  breaches,  the  declaration  was  objectionable  on 
the  ground  of  duplicity,  because  the  bond  was  forfeited  by  the  breach 
of  one  covenant  as  well  as  of  several.^ 

§  674.  In  assigning  the  breach  of  a  covenant,  it  may  be  done 
according  to  the  substance,  though  not  in  the  letter  of  the  covenant.* 
It  is  in  general  sufficient,  where  the  covenant  is  in  the  affirmative,  to 
negative  its  performance  in  the  words  of  such  covenant.  But  the 
rule  will  not  apply  where  this  mode  of  pleading  does  not.  necessarily 
amount  to  a  breach ;  for,  on  a  covenant  to  indemnify  the  plaintiff,  the 
breach  must  show  how  he  was  damnified.  So  on  a  covenant  for  quiet 
enjoyment,  the  declaration  must  show  how,  and  by  whom,  the  plaintiff 
was  disturbed  in  his  possession.^  And  when  a  covenant  is  in  the 
alternative,  to  do  one  or  other  of  two  things,  the  breach  must  show 
that  the  party  has  done  neither.  But  in  assigning  the  breach  of  a 
covenant  for  quiet  enjoyment,  the  plaintiff  need  not  set  out  the  title 
of  the  person  who  entered  upon  him,  because  he  is  supposed  to  be  a 
stranger  to  it ;  it  is  sufficient  to  allege  generally,  that  he  had  a  lawful 
title  before,  or  at  the  time  of  the  conveyance  to  the  plaintiff.^  An 
assignment  of  a  breach  of  covenant,  although  in  the  words  of  the 
covenant,  has  been  held  ill  upon  a  demurrer  to  the  defendant's  plea, 
because  it  did  not  show  any  particular  act  of  the  plaiutiff,  or  in  what 
respect  he  had  refused  to  act,  which  amounted  to  a  breach  of  his 
covenant.     And  such  bad  assignment  was  not  cured  by  pleading  over 


1  Hardy  v.  Bern,  5  Term  R.  637  ;  Mackworth  v.  Thomas,  5  Ves.  331. 

2  Drage  v.  Brand,  2  Wils.  379 ;  Roles  v.  Bosewell,  5  Term  R.  538 ;  Walcott  v. 
Goulding,  8  Term  R.  126. 

8  Symms  v.  Smith,  Cro.  Car.  176;  Barnard  v.  Michel,  1  Vent.  114,  126. 

*  Potter  V.  Bacon,  2  "W;end.  R.  583. 

6  Brown  v.  Stebbins,  4  Hill  (N.  Y.),  R.  154;  Harris  v.  Mantle,  3  Term  R.  307 ; 
Bandel  v.  Ches.  &  Del.  C.  Co.  1  Harring.  151  ;  9  Wend.  416;  Marston  v.  Hobbs, 
2  Mass.  433. 

6  Foster  v.  Pierson,  4  Term  R.  617 ;  Hodgton  v.  East  India  Co.  8  Ibid.  278. 
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a  set-off  of  a  demand  (claimed  in  a  different  right  from  that  in  wlucli 
the  plaintiff  sued,  who  was  an  administratrix),  to  a  declaration  in 
covenant  for  unhquidated  damages.^  But,  in  general,  the  breach 
may  be  assigned  according  to  the  substance  and  legal  import,  though 
not  according  to  the  letter  of  the  covenant-^  Where  the  covenant  is 
in  the  negative,  the  declaration  in  assigning  the  breach  must  state 
specifically  what  the  defendant  has  done  in  breach  of  his  covenant. 
Great  certainty,  however,  is  not  in  general  required  in  stating  this,  as 
the  acts  or  omissions  alleged  are  within  the  defendant's  own  knowl- 
edge.^ Certainty  to  a  common  intent  will  be  sufficient ;  as  where  a 
man  covenants  for  himself  and  his  assigns  to  pay  rent,  it  is  sufficient 
to  say  that  he  did  not  pay  it,  without  negativing  a  payment  by  his 
assigns.*  But  where  the  breach  states  the  act  of  a  third  party  as  the 
cause  of  the  infringement  complained  of,  it  must  be  stated  with  cer- 
tainty. If,  for  instance,  in  an  action  upon  a  covenant  for  quiet  en- 
joyment, the  breach  state  an  eviction,  and  leave  it  uncertain  whether 
the  evicting  party  claimed  adversely  to  the  covenantor,  it  will  be  bad ; 
it  should  state  that  such  party  had  a  lawful  title  before  and  at  the 
time  of  the  grant  to  the  plaintiff,  otherwise,  if  the  breach  be  general 
and  unqualified,  it  wiU  be  presumed  that  the  title  of  the  evicting  party 
was  derived  from  the  plaintiff  himself.^ 

§  675.  On  a  covenant  to  repair,  the  defendant  may  show  the  gen- 
eral state  of  the  premises  at  the  time  of  the  demise,  but  cannot  go 
into  matter  of  detail ;  ^  and  in  a  covenant  to  repair  and  leave  in  ten- 
antable  repair,  the  age  of  the  building  at  the  time  of  the  demise  may 
be  considered.^  The  proper  measure  of  damages  on  a  lease  that  has 
several  years  to  run,  is  not  the  amount  required  to  put  the  premises 
in  repair,  but  the  amount  to  which  the  reversion  has  been  injured  by 
the  premises  being  out  of  repair.^  Where  the  lessee  of  a  lease,  con- 
taining covenants  to  repair,  &c.,  underlets  or  assigns  over,  and  the 
sub-lessee  or  assignee  enters  into  covenants  to  repair,  &c.,  iiot  pre- 

1  Warn  v.  Bickford,  7  Price,  K.  550. 

'  Potter  V.  Bacon,  2  Wend.  R.  583 ;  Abbott  v.  Allen,  12  Johns.  R.  248  ;  Marston  v. 
Hobbs,  2  Mass.  R.  433 ;  Salmon  v.  Bradshaw,  J.  Rep.  606. 
"  Gale  V.  Reed,  8  East,  85. 

*  Bui.  N.  P.  164;  Archer  v.  Marsh,  6  Ad.  &  El.  959. 
"  Brooks  V.  Humphreys,  5  Bingh.  N.  C.  55. 

6  Young  V.  Muntz,  6  Scott,  277  ;  Burdett  v.  Withers,  2  N.  &  P.  122. 
'  Stanley  v.  Towgood,  3  Scott,  313. 
8  Doe  I).  Rowlands,  9  C.  &  P.  734,  Coleridge,  J. 
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cisely  similar  to  the  covenants  in  the  original  lease,  this  does  not  oper- 
ate as  a  covenant  of  indemnity ;  and,  therefore,  the  lessee  cannot 
recover  against  the  assignee  any  sum  he  may  have  paid  for  dilapida- 
tions, or  any  costs  he  may  have  been  put  to  from  the  assignee's  breach 
of  covenant,  but  only  substantial  damages  upon  the  assignee's  cove- 
nant, according  to  the  nature  of  the  breaches.^  So  rent  is  recover- 
able by  way  of  liquidated  damages,  upon  a  covenant  by  the  lessee  to 
pay  a  certain  additional  rent  for  every  acre  converted  to  tillage  ;  and 
the  receipt  of  the  original  rent,  without  demanding  the  additional  sum, 
will  not  be  a  waiver  of  it.^ 

,  §  676.  There  is  strictly  no  plea  of  the  general  issue  in  this  action ; 
for  non  est  factum  only  puts  in  issue  the  fact  of  seahng  the  deed,  so 
non  infregit  conventionem  and  nil  debet  are  insufficient  pleas ;  and, 
therefore,  most  matters  of  defence  must  be  specially  pleaded.^  Where 
the  breach  is  assigned  generally,  by  merely  negativing  the  words  of 
the  covenant,  a  plea  of  performance,  pursuing  in  the  like  general  man- 
ner the  words  of  the  covenant,  is  good.*  But  where  the  particular 
facts  which  constitute  the  breach  are  stated,  a  plea  of  performance 
should  meet  those  facts,  and  answer  them  specifically .^ 

§  677.  To  an  action  of  covenant  for  rent,  as  in  debt,  the  lessee 
may  plead  that  he  was  evicted  by  the  lessor  from  the  demised' 
premises,  and  kept  out  of  possession  until  after  the  rent  in  question 


1  Bentley  v.  "Watts,  7  M.  &  W.  601  ;  Neale  v.  WylUe,  3  B.  &  C.  533 ;  s.  c.  5  D.  & 
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2  Denton  v.  Eichmond,  3  Tyr.  630 ;  Jones  v.  Green,  3  M.  &  J.  298 ;  3  B.  &  A. 
692. 

8  Barney  v.  Keith,  6  Wend.  R.  555 ;  6  Cranch,  206 ;  Legg  v.  Robinson,  9  Wend.  R. 
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*  14  Johns.  E.  248. 
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2  Wash.  C.  C.  456 ;  4  Dall.  439.  On  such  a  plea,  the  defendant  has  a  right  to  open 
and  close.  Norris  v.  Ins.  Co.  of  N.  A.  3  Yeates,  84.  It  admits  the  execution  of  the 
instrument,  and  assumes  the  proof  of  performance.  Harrison  v.  Park,  1  J.  G.  Mar- 
shall, 172;  Roth  V.  MiUer,  15  S.  &  E.  105;  3  Bibb,  202.  But  in  Alabama,  a  plea 
of  payment,  or  of  performance,  does  not  admit  the  deed,  and  the  plaintiff  must  prove 
his  cause  of  action  as  if  no  such  plea  had  been  filed.  Bryant  v.  Simpson,  3  Stew. 
339. 
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became  due ;  for  an  eviction  occasions  a  suspension  of  the  rent ;  ^  but 
a  mere  trespass  -will  not.  For  where,  to  covenant  for  the  rent  of  a 
dwelling-house,  the  defendant  pleaded  that  the  lessor  had  taken  away 
a  fruit-house  fixed  to  the  dwelling-house,  and  part  of  the  demised 
premises;  on  demurrer  the  court  held,  that  the  fact  stated  in  the 
defendant's  plea  being  a  mere  trespass,  for  which  he  might  have  a 
remedy  by  action,  would  not  operate  as  a  suspension  of  the  rent.^ 
Although  rent  is  suspended  by  an  entry  into  part  of  the  premises, 
yet  on  a  demise  of  a  messuage  with  the  appurtenances,  the  covenant 
to  repair  is  not  suspended  by  an  entry  into  the  back-yard,  the  lessee 
remaining  in  possession  of  the  messuage.^ 

§  678.  If  a  tenant  would  excuse  himself  from  payment  of  rent, 
upon  an  eviction  by  a  stranger,  he  must  show  that  such  stranger  had 
a  good  title  to  evict  him ;  and,  in  order  to  give  the  plaintiff  an  oppor- 
tunity of  controverting  such  title,  the  defendant  must  show  how  it 
arises :  for  if  it  were  sufficient  to  allege  generally  that  the  stranger 
had  a  good  title,  a  single  issue  could  not  be  taken  on  it ;  and  as  the 
legality,  as  well  as  the  fact  of  title,  would  be  complicated  together, 
the  jury  would  be  entangled  with  questions  of  law,  which  are  proper 
for  the  consideration  of  the  court  alone ;  to  avoid  this  inconvenience, 
it  is  necessary  that  the  title  should  be  specified.*  A  landlord  cannot 
maintain  an  action  of  covenant,  for  arrears  of  rent,  against  a  party 
occupying  demised  premises,  charging  him  as  assignee,  when  in  fact 
he  never  had  an  assignment  of  the  lease ;  though  he  will  be  pre- 
sumed to  be  in  as  assignee  if  in  possession,  until  the  contrary 
appears.^  Nor  does  the  action  lie  for  breach  of  a  covenant  for  quiet 
enjoyment,  although  the  grantee  has  been  prosecuted  in  trespass  by 
a  third  person,  claiming  title  and  a  recovery  had  against  him,  unless 
the  plaintiff  in  the  action  avers  and  proves  that  such  third  person, 
before  or  at  the  date  of  the  covenant,  had  lawful  title,  and  by  virtue 
thereof,  entered  and  ousted  the   plaintiff.^    It  is  not  necessary  to 


1  ritchburg  Cot.  Man.  Co.  jj.  Melvin,  15  Mass.  E.  268 ;  Datston  v.  Eeeye,  Ld. 
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0  Webb  V.  Alexander,  7  Wend.  E.  281. 
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state  all  the  facts  constituting  an  eviction,  but  a  declaration  setting 
forth  such  facts  would  be  good.^ 

§  679.  Eent  is  only  apportionable  where  the  partial  eviction  is  by 
a  stranger ;  ^  for  upon  such  eviction  by  the  lessor,  he  cannot  maintain 
either  debt  or  covenant  for  rent  in  any  amount.  Although,  upon  a 
partial  eviction  by  the  lessor,  if  the  lessee,  instead  of  giving  up  the 
remainder  of  the  premises,  as  he  may  do,  continues  to  hold  them,  he 
may  be  charged  for  their  value  upon  a  quantum  meruit,  but  not  on 
the  covenant  in  the  lease. ^  A  partial  eviction  by  the  lessor,  however, 
is  only  a  bar  to  an  action  on  the  covenant  for  rent,  and  forms  no 
answer  to  a  breach  of  other  covenants  in  the  lease ;  at  least  until  it 
be  shown  that  the  party  elected  to  give  up  the  residue  of  the 
premises.*  Against  the  assignee  of  a  term,  though  an  eviction  of 
three  eighths  of  the  estate  has  taken  place,  the  defendant  is  not 
entitled  to  ask  for  an  apportionment  of  rent,  under  a  general  plea 
denying  his  holding  as  assignee.  Such  reUef  can  only  be  had  by 
pleading  the  facts  specially,  and  not  in  bar  of  the  whole  action.^  If 
the  defendant  be  charged  with  a  breach  of  covenant  for  non-payment 
of  rent,  and  he  have  surrendered  his  estate  after  some  part  of  the 
rent  became  due,  he  cannot  plead  his  surrender  in  bar  of  the  whole 
action,  for  the  breach  is  not  entire,  but  the  plaintiff  may  recover  by 
proving  part  of  it.^ 

§  680.  An  assignee,  who  is  chargeable  only  in  respect  of  his 
privity  of  estate,  may  show  that,  before  the  rent  became  due,  or 
before  the  breach  of  covenant,  he  assigned  the  estate,  and  so  dis- 
charged himself.^  And  where,  to  a  plea  of  this  kind,  the  plaintiff 
rephed,  that  in  and  by  the  indenture  the  lessee  for  himself,  his 
executors,  administrators,  and  assigns,  covenanted  not  to  assign 
without  the  consent  of  the  lessor,  and  that  no  such  consent  was  given ; 
the  repUcation  was  holden  bad,  because  the  action  was  founded  on 
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tte  privity  of  estate,  which  was  destroyed  by  the  assignment ;  the 
proper  remedy  for  the  plaintiff  was,  by  action  on  the  covenant  not  to 
assign. 1  The  lessee  is  always  liable  upon  his  covenant,  notwith- 
standing his  assignment ;  but  if  sued  m  debt,  he  may  show  that  he 
has  assigned  with  the  assent  of  the  landlord,  either  expressly,  or 
imphed  by  his  recognition  of  the  assignee  as  his  tenant.^  But  he 
cannot  plead  to  covenant  for  rent,  an  assignment  and  tender  by  the 
unaccepted  assignee.^ 

§  681.  In  debt,  where  the  plaintiff  seeks  to  recover  the  rent  itself, 
it  is  sufficient  to  show  payment  after  the  day  on  which  it  became 
due,  or  that  the  lessor  distrained  upon  him,  and  so  satisfied  his 
demand ;  *  but  these  defences  are  not  available  ia  covenant,  because 
here,  the  plaintiff  seeks  damages  for  the  defendant's  breach  of  cove- 
nant, and  the  plea  would,  in  itself,  amount  to  an  admission  that  he 
had  broken  it.^  In  any  form  of  action,  however,  an  under-tenant  may 
show,  that  before  the  rent  became  due,  the  superior  lord  or  the 
grantee  of  a  rent-charge,  threatened  to  distrain  for  rent  due  from  the 
lessee,  and  that  he  paid  the  rent  to  save  his  own  goods. ^  It  must 
appear  to  have  been  a  compulsory,  and  not  a  mere  voluntary  pay- 
ment ;  but  it  wOl  not  be  the  less  a  compulsory  payment,  that  the 
landlord  on  demanding  it,  allows  the  occupant  time  to  pay.'^  Cove- 
nants may  sometimes  also  be  discharged  by  parol  upon  a  good  con- 
sideration.^ So  an  action  for  a  breach  of  covenant,  may  be  barred, 
by  a  note  accepted  in  satisfaction  of  the  breach.^  But  a  negotiable 
note  with  sureties  taken  by  a  landlord  after  making  a  distress,  for  the 
amount  claimed  as  rent  payable  in  sixty  days,  under  an  agreement 
to  rehnquish  the  distress,  and  not  reenter  or  distrain  within  the 
sixty  days,  is  only  a  collateral  security  and  not  a  payment'  or  satis- 
faction of  the  rent,  inasmuch  as  the  note  did  not  appear  to  be  taken 
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in  absolute  payment ;  it  appearing,  also,  ttat  the  note  had  not  been 
paid  or  negotiated  by  the  landlord,  and  that,  therefore,  all  his  reme- 
dies were  open  independent  of  the  note.^ 

§  682.  In  an  action  for  rent  by  the  lessor,  the  defendant  cannot 
set  off  damages  that  he  may  be  entitled  to  recover  against  the  lessor, 
on  covenants  contained  in  the  same  indenture  on  which  the  action  is 
brought ;  ^  but  we  have  seen  in  what  cases,  and  to  what  extent,  a 
tenant  may  recowp  himself  for  payments  made  by  him  on  the  lessor's 
account,  or  for  damages  he  may  have  sustained  by  the  lessor's  failure 
to  perform  his  covenants.^  The  statute  of  limitations  does  not  apply 
to  actions  on  specialties.  And  an  action  for  a  breach  of  covenant 
for  title,  will  not  be  barred  by  the  bankruptcy  and  certificate  of  the 
covenantor,  although  the  cause  of  action  accrued  before  the  bank- 
ruptcy.* Where  the  assignee  of  a  term  of  years  covenants  to  per- 
form all  the  covenants  in  the  lease,  on  the  part  of  the  lessee  to  be 
performed  ;  in  an  action  of  covenant  by  the  lessor  or  assignor  against 
him,  for  rent  due  and  unpaid  to  the  original  lessor,  it  is  not  necessary 
to  allege  that  the  plaintiff  has  been  obliged  to  pay  the  rent  to  the 
lessor,  or  been  damnified ;  for  such  an  assignee  will  continue  liable, 
although  he  may  have  assigned  over  the  lease  before  any  rent  became 
due,  to  one  who  has  been  accepted  by  the  lessor  as  his  tenant ;  and 
non  damnificatus  is,  therefore,  no  answer  to  the  declaration,  for  the 
covenant  being  express  and  positive,  is  broken  by  the  rent  remaining 
unpaid.^  A  recovery  in  an  action  on  a  covenant  against  incum- 
brances, and  assessment  of  nominal  damages  merely  because  the 
covenantee  had  not  removed  the  incumbrance,  is  no  bar  to  another 
action  to  recover  the  actual  damage  suffered  to  extinguish  the  in- 
cumbrance.^ Where  a  tenant  under  a  lease  containing  a  covenant  to 
repair,  underlets  the  premises  to  one  who  enters  into  a  similar  cove- 
nant with  him,  and  the  original  lessor  brings  an  action  on  the  cove- 
nant, and  recovers  against  the  first  lessee ;  the  damages  and  costs 
recovered  in  that  action,  and  also  the  costs  of  defending  it,  may  be 


1  Cornell  v.  Lamb,  20  Johns.  E.  407 ;  13  S.  &  E.  52. 

2  Tuttle  V.  Tompkins,  2  Wend.  E.  407. 
8  Ante,  §  374,  §  630. 

4  Hammond  K.  Toulmin,  7  Term  E.  612;  Mills  y.Auriol.l  H.B1.433;  Ante,  p.319. 
6  Port  V.  Jackson,  17  Johns.  E.  239,  479. 
8  Donnell  v.  Thompson,  1  Fairf.  170. 
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recovered  as  special  damages  in  an  action  against  the  under-tenant, 
for  the  breach  of  his  covenant  to  repair.^ 

§  683.  Where  covenants  are  dependent,  it  is  a  good  plea  in  bar 
that  the  party  seeking  performance,  has  not  performed  or  oifered  to 
perform  the  covenants  on  his  part ;  ^  although  it  is  otherwise  where 
the  covenants  are  independent.^  In  covenant  against  a  lessee  for 
not  repairing,  the  declaration  stated,  that  by  indenture  'the  defendant 
covenanted  to  repair  the  demised  premises,  and,  at  the  end  of  the 
term,  to  surrender  up  the  same  in  good  repair,  the  lessor  (the  plain- 
tiff) finding  timber  sufficient  for  such  repairs ;  the  breach  assigned 
was  for  not  repairing ;  the  defendant  pleaded  that  the  plaintiff  did 
not  find  sufficient  timber;  on  demurrer,  it  was  adjudged,  that  the 
finding  timber  was  a  thing  in  its  nature  necessary  to  be  done  first, 
and,  therefore,  a  condition  precedent,  the  performance  of  which  ought 
to  have  been  averred  in  the  declaration.*  To  an  action  for  not 
Impairing  the  premises,  the  tenant  may  show,  that  the  lessor  was 
bouild  to  furnish  him  with  timber  or  other  materials  for  the  repairs, 
and  that  he  has  neglected  or  refused  to  do  so.  But  a  plea  that  the 
landlord  did  not  assign  him  materials,  is  bad,  for  he ,  should  have 
shown  that  he  asked ;  or  that  there  were  none  proper  to  which  he 
had  a  right,  is  also  bad,  for  this  puts  the  issue  upon  a  point  of  law, 
and  not  a  matter  of  fact.^ 

§  684.  The  execution  of  a  lease,  and  the  possession  of  the  premises 
by  the  defendant,  is  evidence  sufficient  prima  facie  to  charge  him  as 
assignee  for  the  non-payment  of  rent ;  although  it  is  not  conclusive.® 
But  if  the  issue  is  made  up  on  the  question  whether  the  defendant 
holds  as  assignee,  the  plaintiff  must  prove  the  assignment  to  the  de- 
fendant.'' Where  the  breach  is  specially  assigned,  and  the  proof 
alleged  to  be  by  deeds  and  records,  they  are  to  be  shown  on  oyer.^ 
On  a  plea  of  performance,  the  defendant  assumes  the  burden  of  proof, 


1  Neal  V.  Wyllie,  3  Bam.  &  Cress.  533 ;  5  Dow.  &  Ey.  424. 

2  Parker  v.  Parmele,  20  Johns.  K.  130. 

s  McCampbell  v.  Miller,  1  Bibb,  453 ;  2  "Wash.  C.  C.  456. 

'  Thomas  v.  Cadwallader,  Willes,  496. 

^  Brailsford  v.  Pasons,  Lutw.  316. 

"  Williams  v.  Woodward,  2  Wend.  487  ;  Ibid.  563. 

'  Lansing  v.  Van  Alstyne,  2  Wend.  563 ;  12  Ibid.  555. 

8  Wilford  V.  Eose,  2  Eoot,  172. 
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and  is,  therefore,  entitled  to  open  and  close  the  case.^  Upon  a  breach 
assigned  that  the  defendant  had  not  used  the  premises  in  a  husband- 
like manner,  but,  on  the  contrary,  had  committed  waste,  an  issue  was 
taken  that  the  defendant  had  not  committed  waste.  At  the  trial,  the 
plaintiff  offered  evidence  to  show,  that  the  defendant  had  not  used  the 
premises  in  an  husbandlike  manner,  which  did  not,  however,  amount 
to  waste  ;  but  the  judge  rejected  the  evidence,  being  of  opinion,  that 
on  this  issue  it  was  not  competent  for  the  plaiatiff  to  prove  any  thing 
which  fell  short  of  waste,  and  the  opinion  was  afterwards  confirmed 
by  the  court.^ 

§  685.  A  court  of  equity  will  not,  in  general,  decree  the  specific 
performance  of  a  covenant,  but  leaves  the  party  to  his  damages  in  an 
action  at  law.^  But  imder  some  circumstances,  as  where  a  tenant  is 
about  to  do  an  act,  against  which  he  has  expressly  covenanted,  this 
court  wlU  restrain  him  by  injunction.*  It  is  only,  however,  where 
the  legal  remedy  is  inadequate  and  defective  that  equity  interferes. 
Where  a  defect  is  discovered  in  the  title,  which  can  be  supplied  by 
the  grantor,  the  grantee  may  file  a  bill  in  equity  for  a  specific  per- 
formance of  the  covenant  for  further  assurance.  And  a  grantor 
under  this  covenant  will  be  compelled  to  convey  a  title  he  may  have 
subsequently  acquired,  though  he  purchased  such  title  for  a  valuable 
consideration.^  Although  equity  cannot  specifically  enforce  a  cove- 
nant to  rebuild,  unless  its  terms  are  clearly  defined,  yet,  when  the 
agreement  is  so  distinct  that  the  court  can  describe  the  building,  as 
a  subject  for  the  report  of  a  master,  specific  performance  will  be 
decreed.®  If  a  covenant  is  broken,  the  landlord  may  indulge  his 
caprice,  and  even  mahce,  against  the  tenant,  without  any  certain 
relief;  but,  as  a  general  rule,  equity  will  not  enforce  a  covenant 
embracing  a  hard  bargain ;  and,  at  law,  there  can  be  no  damages 
without  an  injury.''    But  there  are  many  cases  of  covenant  broken, 


1  Scott  V.  Hall,  8  Conn.  R.  296. 
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in  whicli  the  recovery  of  damages  at  law,  however  large  in  amount, 
would  never  be  a  compensation  to  the  party  aggrieved.  Hence  has 
arisen  the  system  of  preventive  justice  administered  in  a  court  of 
equity,  by  means  of  injunction  to  restrain  breaches  of  covenant. 
This  opens  a  wide  field  of  learning,  which  we  do  not  iatend  to  enter 
upon,  having  already  touched  upon  it  in  treating  of  the  respective 
covenants  of  the  parties,  to  which  the  reader  is  referred.  A  very 
frequent  cause  of  its  application,  however,  occurs  in  the  prevention 
of  waste,  which  subject  we  have  next  to  discuss. 


SECTION  VI. 

ACTIONS   FOR   WASTE. 

§  686.  At  common  law,  an  action  of  waste  may  be  maintained  by 
the  reversioner,  to  recover  damages  for  voluntary  waste  committed 
by  the  tenant  during  his  occupation.^  It  could  only  be  brought  by 
him  who  was  entitled  to  the  irmnediate  reversion  of  the  premises,  at 
the  time  when  the  waste  was  committed.  And  for  the  want  of  this 
privity  of  estate,  the  assignee  of  the  reversion  could  not  sue  for  waste 
done  previous  to  the  assignment.^  The  reversioner  must  have  an 
estate  of  freehold  hi  him;  for,  as  waste  is  an  injury  to  the  inheri- 
tance, a  tenant  for  years  could  not  maintain  an  action  for  waste.^  It 
was  punishable  only  against  three  classes,  of  persons  —  guardian  in 
chivalry,  tenant  in  dower,  and  tenant  by  the  curtesy  ;  but  not  against 
a  tenant  for  life  or  years :  for  the  reason,  as  Lord  Coke  says,  that  the 
law  which  created  the  former  of  these  estates  and  interests,  provided 
a  remedy  itself  against  waste,  but  left  the  owners  of  the  land,  who 
created  the  others,  to  provide  a  remedy  in  their  demise.*  The  stat- 
ute of  Gloucester"  extended  the  protection  of  the  writ  of  waste  to 
tenants  for  life  and  for  years ;  and  directed  that  the  tenant  should 
forfeit  the  place  wasted,  and  also  treble  damages.     The  Kevised 


1  2  Saund.  R.  252,  n.  (7). 

2  Co.  Lit.  53,  a ;   Grene  v.  Cole,  2   Saund.  R.  235,  n.  (2) ;   Carris  v.  Ingalls,  12 
Wend.  R.  70 ;  McLaughlin  v.  Long,  5  Har.  &  Johns.  R.  113. 

2  McLaughlin  v.  Long,  5  Har.  &  J,  113. 
»  Co.  Lit.  U5  ;  2  Bl.  Com.  282. 
5  6  Edw.  1,  c.  5. 
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Statutes  of  New  York  have  so  far  altered  the  common  law,  as  to 
permit  every  person  seized  of  an  estate  of  remainder  or  reversion, 
to  maintain  an  action  of  trespass  or  waste,  for  any  injury  done  to  the 
inheritance,  notwithstanding  any  intervening  estate  for  life  or  years.^ 
It  also  provides,  that  if  any  guardian,  or  any  tenant  by  the  curtesy, 
tenant  in  dower,  or  for  term  of  hfe  or  years,  or  the  assigns  of  any 
such  tenant,  shaU  commit  waste,  during  their  several  estates  or. terms, 
of  the  houses,  gardens,  orchards,  lands,  or  woods,  or  of  any  other 
thing  belonging  to  the  tenements  so  held,  without  a  special  and  lawful 
Ucense  in  writing  so  to  do,  they  shaU  be  subject  to  an  action  of  waste. 

§  687.  To  guard  against  fraudulent  transfers,  these  statutes' 
further  provide,  that  in  ease  any  such  tenant  shall  let  or  grant  said 
estate,  and  still  retain  possession  of  the  same,  and  commit  waste,  the 
party  entitled  to  the  reversion  of  the  tenements  may  maintain  his 
action  of  waste  against  such  tenant.  If  one  joint  tenant,  or  tenant  in 
common,  shall  commit  waste  of  the  estate  held  in  joint  tenancy,  or  in 
common,  he  shall  be  subject  to  an  action  of  waste,  at  the  suit  of  his 
co-tenant  or  tenants.  And  an  heir,  whether  he  be  within  or  of  full 
age,  may  maintain  an  action  for  waste  done  in  the  time  of  his  an- 
cestor, as  well  as  his  own  time.^  This  statute  then  proceeds  to  point 
out  the  different  proceedings  in  the  action  of  waste ;  and  if  the  action 
is  brought  by  any  other  than  a  joint-tenant,  or  tenant  in  common,  and 
the  plaintiff  prevails  in  the  action,  the  judgment  is,  that  he  recover 
the  place  wasted,  and  treble  the  damages  found  by  the  jury.  If  the 
action  is  brought  by  a  tenant  in  common,  or  by  a  joint  tenant  against 
his  co-tenant,  and  he  recover;  he  will  be  entitled,  at  his  election, 
either  to  take  judgment  for  the  treble  damages  found  by  the  jury,  or 
to  have  partition  made,  of  the  premises  held  in  common  or  joint 
tenancy.  If  he  adopts  the  latter  course,  commissioners  are  to  be 
appointed,  who  proceed  to  make  a  final  and  effectual  partition  between 
the  parties.^ 

§  688.  The  common-law  action  of  waste,  however,  has  fallen  into 
disuse,  and  given  way  to  an  action  on  the  case,  in  the  nature  of  waste, 
which  is  now  the  ordinary  means  of  recovering  damages  against  a 


1  1  E.  S.  750,  §  8. 

2  2  E.  S.  334,  §  1-4. 
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tenant  for  voluntary  waste.^  And  in  this  form  of  action  the  rever- 
sioner, or  remainder-man  in  fee,  for  life  or  for  years,  may  now  re- 
cover damages,  either  against  his  tenant  or  a  stranger,  for  an  injury 
to  his  reversion ;  ^  and  although  the  lease  may  contain  a  covenant 
against  waste,  he  is  not  obHged  to  sue  upon  the  covenant,  but  may 
elect  to  bring  either  covenant  or  case.  The  action  lies  against  a 
tenant  by  sufferance,  or  for  years,  although  holding  over  after  notice 
to  quit.^  But  against  a  tenant  at  will,  trespass,  and  not  case,  is  the 
proper  remedy.*  Though  assumpsit  is  the  usual  remedy  against  a 
tenant,  for  not  cultivating  land  according  to  the  course  of  good 
husbandry,  or  for  not  repairing,  yet  for  voluntary  waste,  and  par- 
ticularly where  there  has  been  any  conversion  of  trees,  or  other 
property,  case  may  frequently  be  preferable  ;  which,  it  has  been  held, 
is  a  concurrent  remedy  with  covenant,  where  there  has  been  voluntary 
waste.  And  if  a  tenant  does  any  act  which  is  injurious  to  the  re- 
version, the  landlord  may  bring  his  action  for  damages  during  the 
term,  even  although  the  tenant  may  have  it  in  his  power  to  restore 
the  premises  to  their  original  state  before  its  expiration.^ 

§  689.  A  tenant  for  years,  or  from  year  to  year,  was  formerly 
held  liable  for  permissive  waste  ;  ®  but  the  later  cases  hold  that  he  is 
in  neither  case  liable  for  mere  permissive  waste,  unless  the  lease 
contains  a  covenant  to  repair  on  his  part.^  The  common-law  action 
cannot  be  maintained  against  an  executor,  for  waste  committed  by  a 
testator  in  his  hfetime ;  because  waste  is  a  tort,  and  the  cause  of 
action  strictly  personal,  which,  in  the  language  of  the  law,  dies  with 
the  person.  But  the  Revised  Statutes  of  New  York  provide  a 
remedy  in  such  cases ;  for  any  person,  or  his  personal  representatives, 
may  have  actions  of  trespass  against  the  executor  or  administrator  of 
any  testator  or  intestate,  who,  in  his  lifetime,  shall  have  wasted, 
destroyed,  or  carried  away  the  chattels  of  any  such  person,  or  com- 
mitted any  trespass  on  the  real  estate  of  any  such  person.^     The 
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executors  and  administrators  .of  a  tenant  for  years,  however,  are 
punishable  for  waste  committed  by  themselves,  while  in  possession  of 
the  land,  as  other  persons  are.  And  if,  by  the  commission  of  waste 
by  a  testator,  his  personal  estate  haa  been  benefited,  his  executors 
wiU  be  chargeable  for  it  at  common  law,  to  the  value  of  the  property, 
in  an  action  for  money  had  and  received. ■'^  Every  lessee,  whether  for 
hfe  or  years,  is  liable  in  an  action  of  waste  to  his  lessor,  for  all  waste 
done  on  the  land,  by  whomsoever  committed ;  and,  if  done  by  a 
stranger  he  must  answer,  and  take  his  remedy  over.^  And  if  one  ^  of 
two  joint  tenants  commit  waste,  it  is  waste  by  them  both ;  but  when 
treble  damages  are  imposed  by  any  statute,  they  are  only  recoverable 
against  the  person  who  actually  committed  the  waste.^ 

§  690.  The  Revised  Statutes  also  enact,  that  after  the  actual 
commencement  of  any  action  for  the  recovery  of  land,  or  the  pos- 
session of  land,  the  defendant  in  such  action  shall  not  make  any 
waste  of  the  land  in  demand,  pending  the  suit;  and  if  he  does 
commit  waste,  the  court,  in  which  such  action  is  pending,  shall  have 
power  to  make  an  order  restraining  him  from  the  commission  of  any 
further  waste  thereon ;  and  the  court  making  such  order  shall  have 
the  same  power  to  attach  and  commit  the  defendant  for  any  violation 
thereof,  that  is  possessed  by  the  Court  of  Chancery,  upon  the  vio- 
lation of  an  injunction  issued  out  of  that  court ;  *  the  efiect  of  which 
is,  to  give  the  common-law  courts  the  same  power  to  restrain  and 
prevent  waste,  in  cases  of  this  kind,  which  has  formerly  been  exer- 
cised by  the  Court  of  Chancery  alone.  The  common-law  remedies, 
however,  are  still  so  inadequate,  as  well  to  prevent  waste,  as  to  give 
redress  for  waste  already  committed,  that  they  have,  in  a  great 
measure,  given  way  to  the  remedy  by  bill  in  equity;  which  is  so 
much  more  easy,  expeditious,  and  complete,  that  it  is  almost  invari- 
ably resorted  to.  By  such  a  biU  not  only  may  future  waste  be 
prevented,  but  an  account  may  be  decreed,  and  compensation  given 
for  past  waste.  Besides,  as  we  have  seen,  an  action  on  the  case  wiU 
not  he  at  law  for  permissive  waste ;  but  in  equity  an  injunction  will 
be  granted  to  restrain  permissive  as  well  as  voluntary  waste.^    This 
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course  of  proceeding  is  also  open  to  many  persons,  who  could  not 
take  advantage  of  the  legal  remedies  ;  and  an  injunction  will  be 
granted,  though  no  action  at  law  can  be  maintained  against  the 
tenant ;  nor  is  it  necessary,  in  any  case,  that  there  should  be  a  suit 
pending.^ 

§  691.  A  landlord  need  not  wait  until  waste  is  actually  committed ; 
for  if  he  ascertain  that  the  tenant  is  about  to  commit  any  act,  which 
would  operate  as  a  permanent  injury  to  the  estate,  this  court  will 
interfere  and  restrain  him  from  doing  such  act.  If,  therefore,  he 
beffins,  or  threatens,  or  shows  an  intention  to  commit  waste,  an 
injunction  will  be  granted.^  And  a  court  of  equity  will  grant  an 
injunction  to  restrain  the  tenant  from  doing  a  certain  act,  whether  it 
amounts  to  waste  or  not,  provided  it  be  directly  contrary  to  the 
tenant's  own  covenant,  or  even  in  contravention  of  an  agreement, 
which  may  be  inferred  from  the  course  of  deahng  between  the 
parties.^  In  a  case  where  a  tenant  from  year  to  year,  having 
received  notice  to  quit,  was  proceeding  to  take  away  the  crops, 
manure,  &c.,  contrary  to  the  usual  course  of  husbandry,  and  to  cut 
and  damage  the  hedge-rows,  &c.,  the  Chancellor  granted  an  injunc- 
tion, observing  that  the  principle  appUed  equally  to  the  ease  of  a 
tenancy  from  year  to  year,  as  to  a  lease  for  a  longer  term.*  And 
where  the  tenant,  in  revenge  of  the  landlord's  having  distrained  on 
him,  threatened  to  sow  the  land  with  mustard  seed,  which  is  very 
injurious  to  the  soU,  and  requires  many  years  to  eradicate,  the  court 
granted  an  injunction  to  prevent  him.^  In  another  case,  where  the 
tenant  cut  timber  and  firewood  from  the  estate  for  the  purpose  of 
selhng  it,  abusing  his  privilege  of  taking  such  reasonable  firewood  as 
was  necessary  for  his  own  use,  the  court  granted  an  injunction  to 
prevent  him  from  proceeding  any  further.^     So  where  the  defendant 

'  Kane  v.  Vanderburgh,  1  Johns.  Ch.  E.  11.  It  is  scarcely  possible  to  estimate  the 
injury  which  the  destruction  of  a  few  valuable  timber  trees,  by  a  tenant  for  life  on  a 
farm  with  a  scanty  stock  of  wood  and  timber,  may  occasion  to  the  owners  of  the 
inheritance.  Hence  bills  to  restrain  waste  of  this  character  are  not  to  be  frowned  upon 
by  the  court.     Per  Sanford,  A.  V.  Ch.  in  Sarles  v.  Sarles,  3  Sandf.  Ch.  E.  601. 

2  Gibson  v.  Smith,  2  Atk.  E.  182;  Mayor  of  London  v.  Hedger,  18  Ves.  E.  355; 
Kimpton  v.  Eve,  2  "Ves.  &  B.  349  ;  Caldwell  v.  Baylis,  2  Meriv.  408. 

8  Lord  Grey  de  Wilton  v.  Saxon,  6  Ves.  106;  8  Ibid.  353;  16  Ibid.  173-328. 

*  Onslow  V.  Corrie,  16  Ves.  173.  See  also  Sir  Wm.  Pultney  i>.  Skellon,  5  Ves.  147, 
260. 

5  Pratt  !>.  Brett,  2  Mod.  Ch.  E.  62. 

«  Lord  Courtown  v.  Ward,  1  Sch.  &  Lef.  8  ;  Bennett  v.  Sadler,  14  Ves.  526. 
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had  a  lease  for  four  years  of  certain  land,  the  principal  value  of 
which  consisted  in  pine  timber  growing  thereon,  and  was  proceeding 
to  cut  large  quantities  of  it,  and  saw  it  up  in  his  mills ;  he  was 
restrained  from  cutting  any  more,  or  from  removing  that  already  cut 
down. 

§  692.  K  a  lessor  excepts  the  trees  in  his  lease,  the  lessee  is  not 
entitled  to  take  his  usual  estovers ;  and,  in  such  case,  waste  will  not 
lie  against  the  tenant  for  cutting  trees,  because  they  are  not  parcel  of 
the  thing  leased,  but  trespass  will  be  the  appropriate  remedy.^  As  a 
tenant  for  life  or  for  years  has  no  property  in  timber-trees,  though  he 
has  a  special  interest  in  the  fruit  and  shade  as  long  as  they  are 
annexed  to  the  land,^  he  will  be  restrained  from  cutting  timber,  even 
where  there  is  a  demise  of  a  farm  expressly  including  the  trees ;  for 
though  there  is  no  express  exception  as  to  the  cutting,  the  law  makes 
the  exception,  and  the  lessee  cannot  cut  them  down,  because  he  has 
but  a  limited  interest.^  And  where  a  lease  contained  covenants  not 
to  convert  any  meadow  land,  with  other  usual  covenants  in  the  lease 
of  a  farm,  showing  clearly  the  nature  of  the  lease,  for  the  purpose  of 
tUlage  as  a  farm ;  Lord  Eldon  graiited  an  injunction  to  restrain  the 
defendant,  a  tenant  to  the  plaintiff,  from  breaking  up  meadow  for  the 
purpose  of  building,  contrary  to  the  covenants  of  his  leased  At  a 
later  period,  however,  he  granted  an  injunction  to  restrain  a  tenant 
from  committing  waste  by  ploughing  up  pasture  land,  although  there 
was  no  express  covenant  not  to  convert  pasture  into  arable,  on  the 
ground  that  a  covenant  contained  in  the  lease,  to  manage  pasture  in  a 
husband-Uke  manner,  was  equivalent  to  it.^  So  if  a  tenant  takes  a 
lease  of  lands  adjoining  his  dwelUng-house,  and,  with  the  consent  of 
the  lessor,  throw  part  of  the  demised  premises  into  his  ornamental 
grounds,  going  to  considerable  expense  in  permanent  improvements, 
in  planting  and  otherwise ;  though  the  lessor  may  have  reserved,  in 
the  amplest  manner,  aU  trees  and  shrubs  that  may  be  planted  on  the 
premises,  yet,  after  having  stood  by  and  seen  the  improvements  going 
forward,  giving  at  least  an  impHed  assent  to  them,  he  wiU  be  enjoined 


1  Vin.  Abr.  Waste  (M.),  pi.  26. 

^  Co.  R.  62 ;  Dyer,  90. 

8  2  Wils.  Ch.  R.  11 ;  11  Rep.  46;  Dyer,  37. 

*  Lord  Grey  de  Wilton  v.  Saxton,  6  Ves.  106. 

6  Drury  v.  Molins,  6  Ves.  R.  328. 
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from  injuring  the  beauty  of  the  grounds  by  cutting  down  the  trees  ;  ^ 
for  where  a  man  encourages  another  to  lay  out  money,  upon  the  sup- 
position that  he  never  means  to  exercise  his  legal  rights,  equity  will 
not  permit  him  to  exercise  them.^ 

§  693.  An  injunction  wUl  also  be  allowed  to  restrain  a  lessee  from 
puUing  down,  damaging,  or  destroying,  contrary  to  his  covenant,  any 
of  the  buildings,  trees,  bark,  wood,  underwood,  hedges,  or  fences,  or 
from  sowing  the  farm  with  any  pernicious  crop,  and  from  removing 
from  off  the  farm  any  of  the  hay  or  straw,  dung  or  manure,  produced 
or  made  thereon.^  Or  to  prevent  a  lessee  from  making  such  altera- 
tions in  a  dwelUng-house,  by  changing  it  into  a  store  or  warehouse,  as 
would  produce  a  permanent  injury  to  the  building.*  But  the  rule  is 
not  so  rigid  when  apphed  to  city  leases ;  for  where  a  tenant,  for  a 
term  of  eight  years,  in  the  city  of  New  York,  pulled  doAvn  a  fence, 
and  proceeded  to  build  a  stable  on  the  rear  of  the  lot,  the  court  refused 
to  restrain  him  from  such  proceeding;  on  the  ground  that,  if  it 
amounted  to  waste,  the  party  had  a  perfect  remedy  at  law  for  the 
injury ;  and  that  the  Court  of  Chancery  only  interfered  to  prevent 
future  waste,  in  cases  where  there  are  some  special  grounds  for  equita- 
ble interference,  as  where  waste  has  already  been  committed,  or  a 
discovery  is  necessary,  or  the  complainant  has  no  remedy  at  law.  In 
ordinary  cases,  the  account  for  waste  already  committed  is  merely  in- 
cidental to  the  rehef  by  injunction  against  future  waste,  and  is  directed 
upon  the  principle  of  preventing  a  needless  multiphcity  of  suits. 

§  694.  We  have  observed,  that  the  immediate  reversioner  could 
alone  maintain  an  action  at  law  for  waste,  the  groxmd  of  interposition 
in  general,  being  that,  of  a  privity  of  estate  between  the  parties  ;  but 
equity  does  not  follow  the  law  in  this  respect,  for  a  remainder-man  in 
fee  may  have  an  injunction  to  stay  waste  against  an  under-lessee,  not- 
withstanding the  intermediate  estate."  And  it  wiU  be  granted  in 
favor  of  the  mesne  remainder-man  for  life  ;  for  though  he  has  no  right 
to  the  timber,  yet,  if  the  first  tenant  for  life  should  die,  he  would  have 


1  Jackson  v.  Cator,  5  Ves.  R.  691. 

2  Brydges  v.  Kilburne,  5  Ves.  R.  689. 

5  Pratt  V.  Brett,  2  Madd.  R.  62 ;  Kimpton  v.  Eve,  2  Ves.  &  B.  349. 
*  Douglas  V.  Wiggins,  1  Johns.  C.  R.  435. 

6  Farrant  v.  Lovcl,  Anab.  195;  B.  0.  3  Atlc.  R.  723;  Roswell's  Case,  1  Rol.  Abr. 
377  ;  Tracy  v.  Tracy,  1  Vern.  23 ;  Robinson  v.  Litton,  3  Atk.  210. 
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an  interest  in  tlie  mast  and  shade. ^  A  termor  who  has  buUt  upon 
land,  which  he  holds  at  a  ground-rent,  is,  upon  a  proper  case  shown, 
as  much  entitled  to  an  injunction  to  stay  waste  against  his  under- 
tenant, as  if  he  had  an  estate  of  inheritance.^  So  a  mortgagee  in 
possession,  who  commits  waste  by  cutting  timber,  without  applying 
the  money  arising  from  the  sale  of  such  timber  in  reducing  the  mort- 
gage debt,  will  be  restrained  in  equity,  upon  a  bill  filed  by  the  mort- 
gagor. A  mortgagor  in  possession  will  also  be  restrained  from  com- 
mitting waste,  for  the  whole  estate  is  the  security,  and  ought  not  to  be 
diminished.^  But  he  may  cut  underwood  at  seasonable  and  proper 
times;  Lord  Eldon  remarking  that  there  never  was  an  instance  of 
preventing  the  mortgagor  from  taking  the  ordinary  fruit  of  the  land.* 
Trustees  to  preserve  contingent  remainders  are  entitled  to  all  remedies 
of  law  and  equity,  to  support  their  trust,  and  may  therefore  file  a  bill 
for  an  injunction  against  a  tenant  for  life  committing  waste."  In  the 
case,  also,  of  joint  tenants  and  tenants  in  common,  with  respect  to 
whose  acts  of  waste,  as  between  themselves,  the  common  law  has  pro- 
vided no  remedy ;  courts  of  equity  will  interfere,  when  it  appears  that 
waste  has  been  committed  or  threatened  by  one  tenant  in  common, 
who  has  become  possessed  of  the  whole  premises.^ 

§  695.  Relief  will  not  be  granted  on  shght  or  uncertain  grounds ; 
it  is  not  sufficient  for  a  plaintiff  to  swear,  merely  that  he  has  been 
informed  and  behoves,  that  the  defendant  intends  to  commit  waste ; 
or  upon  a  simple  apprehension  that  he  means  to  do  mischief,  when  he 
denies  any  such  intention ;  but  there  must  appear  to  be  an  actual 
attempt  to  commit  waste,  or  some  act  from  which  the  intention  is  fully 
evinced,  as  sending  a  surveyor  to  mark  out  the  trees,  or  the  like.^ 
Threats,  however,  wUl  form  a  sufficient  ground  for  an  injunction  ;  for 
it  is  not  necessary  to  stay  until  waste  is  actually  done.^     And  it  has 


1  MoUineux  v.  Powell,  3  P.  Wms.  268,  u. ;  Perrott  v.  Perrott,  3  Atk.  94;  Davies  v. 
Leo,  6  Ves.  637. 

2  Mayo  V.  Feaster,  2  McCord,  Ch.  R.  137. 

2  Brady  v.  Waldron,  2  Johns.  Ch.  E.  146 ;  Parrant  ii.  Lorel,  supra. 

*  Hampton  v.  Hodges,  8  Ves.  105 ;  Bromley  v.  Fanning,  1  Johns.  Ch.  E.  501. 

5  Garth  v.  Cotton,  1  Dickens,  183;  10  Yes.  273;  Wilmot  v.  Lansdowne,  2  Madd. 
E.  137. 

^  Hawley  w.  Clowes,  2  Johns.  Ch.  E.  122;  Twort  v.  Twort,  16  VeS.  E.  132;  Hale 
</.  Thomas,  7  Ves.  E.  589. 

'  Jackson  i'.  Cater,  5  Ves.  E.  688 ;  Hanson  v.  Gardiner,  7  Ibid.  309 ;  10  Ibid.  54. 

8  Gibson  v;  Smith,  2  Atk.  E.  182;  6  Ves.  706  ;  1  Jac.  &  "Walk.  653. 
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been  granted  against  a  tenant  for  life,  who  insisted  upon  a  right  to 
commit  waste,  where  he  had  none,  although  no  waste  was  in  fact  com- 
mitted.^  And  to  entitle  a  party  to  relief  by  injunction  on  the  specific 
ground  of  waste,  it  must  appear  that  the  property  in  dispute  is 
actually  affixed  to  the  freehold,  and  is  not  a  mere  movable  fixture. 
For,  where  a  biU  was  filed  praying  an  injunction  and  account,  stating 
that  the  defendant  had  comrOdtted  waste  by  destroying  a  dove-cote, 
and  by  removing  the  locks  from  the  doors  of  the  house,  the  chains 
from  the  lawn,  the  statues,  images,  and  fences  from  the  pleasure- 
ground,  wardrobes,  presses,  and  closets,  forming  part  of  the  wainscot 
of  the  house  ;  the  Lord  Chancellor  in  giving  his  judgment  said,  "  The 
foundation  of  this  motion  for  an  injunction  is,  first,  a  clear  act  of 
waste  ;  and,  second,  an  act  removing  things  supposed  to  be  fixed  to 
the  freehold,  wainscot,  presses,  &c.  As  to  the  dove-cote,  a  clear  act 
of  waste  is  proved ;  therefore,  against  such  waste  the  injunction  must 
be  revived.  But  I  cannot  grant  it  against  removing  the  presses, 
&c.,  which  are  mere  personal  property,  if  not  affixed  to  the  free- 
hold." 2 

§  696.  Neither  will  an  injunction  to  stay  waste  be  granted  where 
the  plaintiiF's  title  is  denied ;  especially  if  there  has  befen  unneces- 
sary delay  in  trying  the  title  at  law ;  ^  nor  where  the  parties  are 
litigating  their  adverse  rights  in  a  court  of  law,  or  the  defendant  has 
been  a  long  time  in  possession,  claiming  adversely.*  The  question  of 
disputed  title  must  be  first  disposed  of,  by  the  proper  jurisdiction. 
But  in  a  case  where  the  defendant  to  a  bUl  to  stay  waste,  stated  that 
he  was  in  possession  by  a  title  of  his  own ;  but  admitted  that  he  was 
let  into  possession  by  the  plaintiff's  tenant,  in  breach  of  his  duty  to 
his  landlord,  the  defendant's  title  was,  for  this  purpose,  held  to  be  no 
better  than  the  tenant's ;  and  he  was  not  permitted  to  avail  himself 
of  a  possession  so  improperly  obtained,  and  was,  on  that  account  re- 
strained.^ And  where  the  right  is  doubtful,-  equity  will  sometimes 
restrain  a  tenant  until  the  right  is  determined  at  law.®  K  a  tenant, 
defending  an  ejectment,  makes  use  of  the  interval  to  do  all  the  mis- 


1  Barn.  497. 

2  Kimptou  V.  Eve,  2  Ves.  &  Bea.  349. 

"  Higgins  V.  Woodward,  1  Hopk.  K.  342. 

*  Storm  V.  Mann,  4  Johns.  Ch.  R.  21 ;  Jones  v.  Jones,  3  Merir.  E.  173 ;  6  Ves.  52. 

«  Comthope  v.  Maplesden,  10  Ves.  291 ;  19  Ves.  154. 

8  Sunderland  v.  Newton,  3  Sim.  E.  450. 
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chief  lie  can,  by  breaches  of  covenant  and  wilful  waste,  an  injunction 
will  be  granted  at  common  law,  though  it  is  otherwise  if  an  ejectment 
has  not  been  brought.^  We  have  seen,  however,  that  the  Revised 
Statutes  of  New  York  provide  a  remedy  in  a  court  of  law  for  such 
a  case.^  But  if  a  tenant  covenants  not  to  plough  pasture,  and  if  he 
should,  to  pay  at  the  rate  of  twenty  shillings  an  acre  per  annum,  the 
court  will  refuse  an  injunction,  as  the  damage  has  been  settled  be- 
tween the  parties  themselves,  and  a  price  set  for  ploughing :  nor,  on 
the  other  hand,  will  the  court  assist  a  defendant  comiag  in  for  rehef 
against  such  payment.^ 

§  697.  An  estate  for  life  is  always  impeachaUe  for  waste,  unless 
the  contrary  is  expressly  provided  for ;  *  but  a  tenant  for  life  without 
impeachment  of  waste,  who  makes  an  unconscientious  or  mahcious  use 
of  his  power,  will  be  restrained  and  controlled  by  a  court  of  equity, 
whenever  his  acts  tend  to  the  destruction  of  the  inheritance.  As 
where  the  tenant  for  life,  "  without  impeachment  of  waste,"  of  E,aby 
castle,  had  stripped  the  castle  of  the  doors,  windows,  &c.,  and  was 
proceeding  to  pull  it  down,  he  was  enjoined  from  any  further  pro- 
ceeding, and  required  to  repair  it  forthwith.*  Upon  this  principle, 
also,  equity  wiU  prevent  the  cutting  of  timber  of  too  young  a  growth,® 
or  trees  planted  for  the  protection  or  shelter  of  the  several  mansion- 
houses  belonging  to  the  estate,  or  for  ornament,  or  which  grow  in 
lines,  vistas,  walks,  or  other  grounds  belonging  to  the  mansion.^ 


1  Lathropp  v.  Marsh,  5  Ves.  R.  259. 

2  Ante,  p.  325. 

8  Woodward  v.  Gyle?,  2  Vem.  119. 

•  Cole  V.  Payson,  1  Ch.  Eep.  57 ;  Coop.  Ill ;  Wright  v.  Cooper,  19  Ves.  299 ;  1  V. 
&B.  313. 

6  Vane  v.  Ld.  Barnard,  Free.  Chan.  454 ;  2  Vem.  E.  738  ;  Paekington's  Case,  3 
Atk.  E.  215. 

«  Chamberlayne  v.  Dumwer,  1  Bro.  C.  C.  166  ;  3  Ibid.  548 ;  2  Ibid.  88. 
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CHAPTER    XIV. 

OF  POSSESSORT  REMEDIES. 


SECTION  I. 

THE  ACTION   OF   EJECTMENT. 

§  698.  After  the  tenancy  has  expired,  by  its  own  limitation,  or 
been  terminated  by  acts  of  the  parties,  as  by  a  forfeiture,  non-pay- 
ment of  rent,  notice  to  quit,  or  the  hke,  the  landlord's  right  of  pos- 
session again  becomes  complete,  and  he  may  at  once  exercise  it,  by  a 
peaceable  entry  upon  the  premises.  But  in  case  the  tenant  refuses 
to  yield  possession,  the  landlord  cannot  resort  to  forcible  measures, 
but  must  call  in  the  law  to  his  assistance,  and  receive  possession  at 
the  hands  of  the  sheriff.  The  ordinary  common-law  remedy  by  which 
he  proceeds  to  recover  possession,  is  the  action  of  ejectment.  It, is 
strictly  a  possessory  action,  and  the .  party  claiming  possession,  re- 
covers on  his  right  of  entry,  whether  his  title  be  to  an  estate  in  fee, 
for  life,  or  for  years.^  At  common  law,  in  order  to  support  the  fiction 
of  a  lease,  entry,  and  ouster,  upon  which  the  action  was  founded,  an 
actual  entry  upon  the  land,  by  the  claimant,  was  absolutely  necessary 
before  bringing  the  action,  and  while  on  the  land  he  executed  a  lease 
to  some  person  who  suffered  himself  to  be  turned  off  by  a  convenient 
friend,  provided  for  the  purpose ;  for,  according  to  the  old  law  of 
maintenance,  it  was  a  penal  offence  to  convey  a  title  to  another,  when 
the  grantor  himself  was  not  in  possession.  The  modern  action  of 
ejectment  is  not  confined  to  the  trial  of  disputed  titles,  yet  the  neces- 
sity of  the  formal  entry  still  limits  the  remedy  to  cases  in  which  the 


1  Jackson  u.  Brownson,  7  Johns.  R.  227 ;  Pcnn  v.  Develin,  2  Yeates,  309 ;  Tidd, 
1190;  3Bing.  203. 
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claimant  has  a  present  right  of  possession.  The  principles  of  the 
action  remain  the  same,  and  although  its  proceedings  have  been 
changed,  and  much  of  its  quaint  and  useless  machinery  abolished, 
both  in  England  and  the  United  States ;  the  right  to  make  an  entry, 
continues  to  be  requisite,  though  the  entry  itself  is  unnecessary .^ 

§  699.  According  to  the  common-law  rule,  this  action  may  be 
brought  against  any  person  in  possession,  by  any  one  having  a 
present  exclusive  right  of  possession.^  By  the  Revised  Statutes 
of  New  York,  no  person  can  recover  in  ejectment  unless  he  has  at 
the  time  of  commencing  the  action  a  vahd  subsisting  interest  La  the 
premises  claimed,  and  a  right  to  recover  the  same,  or  to  recover  the 
possession  thereof,  or  of  some  share,  interest,  or  portion  thereof,  to 
be  proved  and  established  at  the  trial.  If  the  premises  for  which  the 
action  is  brought,  are  actually  occupied  by  any  person,  such  actual 
occupant  must  be  named  defendant  in  the  declaration ;  if  they  are 
not  so  occupied,  the  action  must  be  brought  against  some  person 
exercising  acts  of  ownership,  on  the  premises  claimed,  or  some  in- 
terest therein  at  the  commencement  of  the  suit.  It  can  only  be 
maintained  for  real  property  corporeal,  upon  which  an  entry  can  be 
made  for  something  tan^ble,  of  which  the  sheriff  can  dehver  actual 
possession.^  It  does  not,  therefore,  he  for  property  which  in  legal 
consideration  is  not  tangible,  as  for  a  mere  rent,  common  in  gross, 
watercourse,  or  other  incorporeal  hereditament  which  passes  only  by 
grant.*  But  in  general  it  lies  for  any  thing  demisable,  as  for  a  com- 
mon appendant  or  appurtenant,  watercourse,  fishery,  or  the  hke,  if 
demanded  with  the  land  in  respect  of  which  it  is  claimed ;  for  the 
sheriff,  in  giving  possession  of  the  land,  gives  possession  of  the  heredit- 


1  Colston  V.  McVay,  1  Marsh.  (Ky.),  R.  251 ;  Jackson  dem.  Livingston  v.  Selorer, 
10  Johns.  R.  368;  Hawk  v.  Senseman,  6  S.  &  B.  21 ;  Clay  v.  White,  1  Mumf.  162; 
Lessee  of  Rugge  v.  Ellis,  1  Bay,  R.  107 ;  Yonng  v.  Irwin,  2  Hay.  R.  11 ;  White  v. 
St.  Guiron's,  1  Minor,  M.  R.  331 ;  Taylor  v.  Buckner,  2  Marsh.  R.  19;  Sherman  c. 
Irvine's  Lessee,  i  Cranch,  369.  In  Alabama,  the  action  of  trespass  to  try  titles,  has 
been  substituted  for  the  actions  of  ejectment,  and  trespass  for  mesne  profits,  and  per- 
forms the  office  of  both.    Bullock  v.  Wilson,  3  Porter,  R.  382. 

2  2  East,  R.  190;  11  Ibid.  345. 

s  Child  V.  Chappell,  5  Seld.  R.  246. 

*  Jackson  dem.  Loux  v.  Buel,  9  Johns.  B.  298;  Jackson  dem.  Saxton  v.  May,  16 
Ibid.  184  ;  Black  v.  Hepburne,  2  Teates,  R.  331 ;  Farley  v.  Craig,  3  Green,  E.  192; 
3  Bl.  Com.  206;  Challoner  v.  Thomas,  Yelr.  143;  Adamson's  Eject.  21. 
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ament.i  Ttie  reservation  to  the  grantor,  "  of  the  right  and  privilege 
of  erecting  a  mill-dam  at  a  certain  place  described,  and  to  occupy 
and  possess  the  said  premises  -mthout  any  hinderance  or  molestation 
from  the  grantee,"  is  such  an  interest  in  the  land  as  may  be  recov- 
ered in  ejectment.2  But  the  grant  of  a  privilege  to  erect  a  machine, 
and  building  on  land,  without  defining  the  place  where  they  are  to 
be  erected,  or  the  quantity  of  ground  which  is  to  be  occupied, 
does  not,  without  an  actual  entry  and  location,  confer  a  right  to  this 
action.^ 

§  700.  At  common  law,  also,  when  a  lease  for  years  was  granted 
to  a  tenant,  and  the  right  of  possession  transferred  to  him,  the  land- 
lord could  not  legally  enter  upon  the  land  during  the  continuance  _ 
of  the  term ;  and  was,  consequently,  without  remedy  to  recover  back 
his  possession  whilst  the  term  lasted,  although  the  tenant  should  neg- 
lect to  pay  rent,  and  otherwise  disregard  the  conditions  of  his  grant.* 
This,  upon  a  lease  of  any  consequence,  became  a  serious  evil  to 
landlords,  for  the  tenant  might  be  so  indigent  as  to  render  an  action 
of  covenant  upon  the  original  lease  altogether  useless,  and  the  prem- 
ises might  be  left  without  a  sufficient  distress  to  satisfy  the  rent.  In 
order  to  obviate  this  difficulty,  the  practice  was  adopted  to  insert  in 
the  lease  a  proviso,  declaring  the  lease  forfeited  if  the  rent  remaiued 
unpaid  for  a  certain  time  after  it  became  due,  or  if  any  other  cove- 
nant was  broken  by  the  lessee,  and  empowering  the  landlord  to  re- 
enter and  reoccupy  his  lands ;  and  without  such  a  clause  in  the  lease, 
as  we  have  observed  in  treating  of  the  subject  of  a  breach  of  covenant 
or  condition,  he  would  not  be  entitled  to  reenter.  We  have  already 
had  occasion  to  notice  the  particulars  necessary  to  be  observed  in 
making  a  demand  of  rent,  ia  order  to  take  advantage  of  a  forfeiture 
for  its  non-payment.  The  provisions  of  the  statute  4  Geo.  II.  c.  28, 
dispensing  with  the  technicahties  of  the  common-law  demand,  where 
six  months'  rent  is  in  arrear,  and  there  is  no  sufficient  distress  upon 
the  premises,  have  been  generally  adopted  in  the  United  States, 
except  in  Pennsylvania,  where  the  common  law  prevailed  until  very 
recently." 


J  Baker  v.  Eoe,  Car.  Kemp.  Hard.  127 ;   New  v.  Holdmyfast,  Stran.  54 ;  Bull. 
N.'P.  99. 
2  Jackson  dem.  Loux  v.  Buel,  supra, 
s  Jackson  dem.  Saxton  v.  May,  supra. 

*  Jackson  dem.  Van  Rensselaer  v.  Hogaboom,  11  Johns.  K.  163. 
6  McCormick  v.  Connell,  6  S.  &  R.  151.     In  Vermont,  ejectment  lies  for  non- 


OH.  XIV.]  THE   ACTION   OF   EJECTMENT.  509 

§  701.  If  upon  the  trial  of  such  a  cause  in  New  York,  it  shall  be 
proved,  or  upon  judgment  by  default  against  the  defendant  it  shall 
appear  to  the  court,  by  affidavit,  that  the  landlord  had  a  right  to 
commence  the  action,  according  to  the  provisions  of  this  section  of  the 
statute,  the  plaintiff  in  the  ejectment  will  have  judgment  to  recover 
the  possession  of  the  demised  premises  and  his  costs,  and  the  cOurt 
will  award  execution  therefor.^  A  recent  statute  of  this  State  has 
also  provided  an  additional  mode  of  reentry,  in  cases  where  there 
may  be  sufficient  goods  on  the  premises  to  satisfy  the  rent,  by  sub- 
stituting a  fifteen  days'  notice  of  the  landlord's  intention  to  reenter, 
instead  of  showing  that  there  was  no  sufficient  distress  on  the  prem- 
ises. This  enactment  seemed  to  follow,  as  a  necessary  consequence 
of  abolishing  distress  for  rent ;  but  we  have  already  discussed  this 
subject  under  the  head  of  conditions,  and  need  not,  therefore,  enlarge 
upon  it  in  this  place.^ 

§  702.  Where  the  tenancy  has  been  regularly  determined,  by 
lapse  of  time,  or  the  death  of  the  person  upon  whose  life  the  estate 
was  hmited,  a  right  of  entry  at  once  vests  in  the  lessor,  and  no  pre- 
vious demand  is  necessary,  as  a  preliminary  to  an  action  of  ejectment. 
But  in  case  of  a  tenancy  at  will,  or  from  year  to  year,  notice  to  quit 
must  be  first  served  upon  the  tenant  in  possession ;  for  it  is  only  after 
the  relation  of  landlord  and  tenant  has  ceased  to  exist  that  the  with- 
holding of  the  premises  becomes  unlawful,  and  the  landlord's  right  of 
possession  commences.  We  have  seen,  in  a  former  part  of  our  work, 
when  and  under  what  circumstances  a  notice  to  quit  is  necessary ; 
and  it  may  be  further  observed  that  there  are  cases  where,  although 


payment  of  rent  without  any  previous  demand,  the  tenant  having  a  right  to  remain 
by  paying  the  rent  and  costs  at  any  time  before  judgment.  Maidstone  v.  Stevens,  7 
Verm.  R.  487. 

1  2  R.  S.  505.  The  affidavit  entitling  the  plaintiff  to  judgment,  on  the  default  here 
referred  to,  may  be  filed  in  the  clerk's  office,  and  no  motion  in  court  is  necessary  for 
the  purpose.  Livingston  v.  Conner,  7  Wend.  R.  521.  And  though,  by  the  statute, 
the  service  of  the  declaration  is  substituted  for  the  formal  demand  of  rent,  which,  at 
common  law,  must  have  been  made  upon  the  day  when  the  forfeiture  accrued,  in  case 
of  non-payment,  still  it  is  not  necessary  that  the  day  of  the  demise  in  the  declaration 
should  be  the  very  day  of  the  service ;  it  is  enough  if  the  day  of  the  demise  be  after 
the  rent  became  due ;  for  the  title  of  the  lessor  must  be  taken  to  have  accrued  on  the 
day  when  the  forfeiture  would  have  accrued  at  common  law,  by  the  non-payment  of 
rent.    Doe  dem.  Lawrence  v.  Shawcross,  3  B.  &  C.  752. 

2  Ante,  ^  301. 

43* 
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no  technical  notice  to  quit  is  required,  yet  a  reasonable  demand  of 
possession  is  necessary  to  complete  the  landlord's  right  of  action. 
Thus  where  a  party  is  let  into  possession,  pending  a  negotiation  for  a 
sale  or  lease,  a  demand  of  possession,  or  something  equivalent,  is 
necessary ;  because,  being  let  into  possession,  he  becomes  a  tenant  at 
vrill  until  such  tenancy  is  determined. ^  And  if  a  tenant  hold  over 
after  the  termination  of  his  lease,  being  in  treaty  for  a  new  one  ;  ^  or 
a  party  be  let  into  possession  under  a  void  or  imperfect  lease ;  ^  in 
either  case  the  entry,  being  lawful,  the  possession  remains  so  until  his 
right  of  possession  is  determined  by  a  demand  of  possession.*  Any 
thing,  however,  that  amounts  to  notice  to  him  that  his  possession  wiU 
be  considered  unlawful,  appears  to  be  equivalent  to  a  demand  of  pos- 
session ;  thus  a  threat  to  take  measures  to  recover  possession  was  held 
a  sufficient  demand.^  But  a  disclaimer  of  the  plaintiff's  title,  by  the 
party  in  possession,  renders  a  demand  unnecessary  ;  ^  and  a  demand 
of  the  wife  of  the  party  on  the  premises  is  sufficient.' 

§  703.  We  have  seen  that,  at  common  law,  a  mortgagee  may  eject 
a  mortgagor  who  is  in  possession  of  the  mortgaged  premises,  on  non- 
payment of  the  mortgage-money  upon  the  day  stipulated,  without 
giving  notice  to  quit,  or  even  making  any  demand  of  possession, 
although  the  Revised  Statutes  have  abolished  the  action  of  ejectment 
in  such  a  case  in  New  York.  And  where  the  premises  are  demised 
to  a  third  person,  subsequent  to  the  mortgage,  the  mortgagee  may 


1  Eight  V.  Beard,  13  East,  210;  Doe  dem.  Gray  v.  Stanton,  1  M.  &  "W.  700. 

2  Doe  V.  Stennett,  2  Esp.  R.  717. 

3  Doe  V.  Edgar,  2  Bing.  N.  C.  503. 

*  Denn  v.  Rawlings,  10  East,  261 ;  Doe  v.  Jackson,  1  B.  &  C.  448.  • 

'  Doe  V.  Price,  9  Bing.  356 ;  Ball  v.  CuUimore,  2  C.  M.  &  R.  120. 

6  Doe  V.  Thompson,  1  N.  &  P.  215. 

'  Doe  V.  Street,  2  A.  &  E.  329.  The  statute  4  Geo.  II.  dispenses  with  a  demand 
for  rent  in  those  cases  only  where  there  is  no  sufficient  distress  upon  the  premises,  as 
well  as  six  months'  rent  in  arrear ;  and  it  is  still  necessary  for  the  lessor  to  comply 
with  all  the  formalities  of  the  common  law,  before  he  can  proceed  upon  a  clause  of  re- 
entry for  non-payment  of  rent,  if  a  sufficient  distress  can  be  found.  Doe  dem.  Foster 
V.  Wandlass,  7  Term,  117;  Jackson  v.  Wyckoff,  5  Wend.  E.  53;  Jackson  dem. 
Welden  v.  Harrison,  17  Johns.  R.  66.  But  an  insertion  in  the  proviso,  that  the  right 
of  reentry  shall  accrue  upon  the  rent  being  lawfully  demanded,  will  not  render  a 
demand  necessary  If  there  be  no  sufficient  distress ;  for  it  is  only  stating  in  express 
words  that  which  is  in  substance  contained,  from  tlie  principles  of  the  common  law,  in 
every  proviso  of  this  nature.  Doe  dem.  Schofield  v.  Alexander,  2  M.  &  S.  525 ;  Lud- 
well  V.  Newman,  6  Term  E.  456. 
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maintain  ejectment,  Tvlietlier  the  demise  were  for  a  term  of  years,  or 
from  year  to  year,  -without  giving  any  notice  to  quit,  for  the  lessee  is 
not  tenant  to  the  mortgagee.^  But  if  the  premises  were  demised  pre- 
viously to  the  mortgage,  then  the  mortgagee,  after  giving  notice  of 
the  mortgage  to  the  tenant,  and  requiring  him  to  pay  rent  to  him, 
may  maintaia  an  action  for  use  and  occupation  against  such  tenant, 
and  treat  him  ia  every  way  as  tenant,  and  as  if  himself  were  the 
assignee  of  the  reversion.^  Yet  he  has  no  other  or  greater  rights  than 
the  mortgagor  had ;  and,  therefore,  if  the  premises  were  demised 
from  year  to  year,  the  mortgagee  cannot  maintain  ejectment  against 
the  tenant,  without  first  determining  the  tenancy  by  a  notice  to  quit ; 
or  if  the  premises  are  leased  for  a  term  of  years  previous  to  the  mort- 
gage, the  mortgagee  cannot  maintain  ejectment  imtil  after  the  expira- 
tion of  the  term.^  If  the  action  be  brought  against  one  who  became 
tenant  to  the  mortgagor  since  the  mortgage,  the  declaration  should  be 
upon  the  demise  of  the  mortgagee  only.  But  if  against  one  who  was 
tenant  to  the  mortgagor  before  the  mortgage,  it  may  be  on  the  demise 
of  the  mortgagee  alone,  or  on  the  several  demises  of  the  mortgagor 
and  mortgagee,  but  not  on  their  joint  demise.*  The  defendant  may 
avail  himself  of  any  defence  which  his  lessor,  the  mortgagor,  might 
set  up,  if  he  had  appeared  ;  but  he  cannot  set  up  the  title  of  a  third 
person.  And  where,  in  ejectment  on  the  several  demises  of  a  mort- 
gagor and  mortgagee,  the  defendant  offered  to  prove  that  seven  or 
eight  years  back,  and  after  the  execution  of  the  mortgage,  he  brought 
ejectment  against  the  mortgagor,  who  was  then  in  possession ;  that 
the  cause  was  referred  to  arbitration,  and  that  the  award  was  in  favor 
of  him,  the  present  defendant,  who  thereupon  entered  under  a  writ  of 
possession,  and  had  occupied  the  premises  ever  since ;  it  was  held  that 
these  proceedings  were  not  admissible  in  evidence  against  the  mort- 
gagee, although  he  was  present  at  one  of  the  meetings  before  the 
arbitrator,  but  took  no  part  in  the  proceedings.^  And  the  mere  fact 
of  the  mortgagee  having  received  interest  on  his  mortgage,  down  to  a 
time  subsequent  to  the  date  of  the  demise  in  the  declaration,  is  no 
recognition  of  the  right  of  the  mortgagor  to  the  possession,  up  to  the 


1  EvaDS  V.  Elliot,  9  Ad.  &  El.  342 ;  1  Doug.  21 ;  3  East,  449. 
^  Moss  V.  Gallimore,  1  Doug.  279. 
»  Doe  V.  Wharton,  8  T.  E.  2. 
*  Doe  V.  Adams,  2  Cr.  &  J.  232. 
5  Doe  V.  Webber,  1  Ad.  &  El.  119. 
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time  such  interest  was  paid,  so  as  to  be  a  defence  for  a  defendant  who 
was  tenant  to  the  mortgagor.^ 

§  704.  With  respect  to  the  requisites  of  the  complaint  in  an  action 
of  ejectment,  we  may  obserye,  that  it  is  necessary  to  describe  with 
particularity,  the  nature  of  the  property  demanded.  Thus  when  a  com- 
mon is  to  be  recovered,  it  must  be  described  as  appendant  or  appur- 
tenant to  certain  land  ;  if  a  watercourse,  as  land  covered  with  water.^ 
But  although  a  plaintiff  must  truly  describe  the  premises  claimed,  he 
is  not  bound  to  set  forth  the  nature  of  the  estate,  nor  the  quantity  of 
the  interest  claimed  by  him ;  and  he  has  been  allowed  to  recover  an 
undivided  share,  although  in  his  declaration  he  claimed  the  whole  of 
the  premises ;  ^  or  where  he  gave  evidence  of  a  tract  of  land,  called 
in  the  patent  Feltigraw's  Fortune,  which  was  also  known  by  the  name 
of  Felty's  Fortune,  and  so  called  in  the  declaration.''^  If  he  describes 
the  land  in  his  declaration  by  courses  and  distances,  without  naming 
any  monument  except  the  point  begun  at,  and  without  reference  to 
any  survey,  or  to  the  lines  of  the  lot,  he  can  only  recover  according 
to  the  direction  of  the  magnetic  needle,  at  the  time  when  the  action 
was  brought.^  And,  as  a  general  principle,  the  lines  of  a  tract  of 
land  originally  run  by  course  and  distance,  without  calls,  must  be  con- 
fined to  the  courses  and  distances,  and  cannot  be  extended  beyond 
them.^  The  ancient  rule  required  the  description  of  the  premises  to 
be  so  certain,  that  the  sheriff  might  know  exactly  of  what  to  deliver 
possession ;  and  such  is  still  the  rule  in  some  of  the  States.'^  But 
that  rule  was  subsequently  abolished  in  England  ;  and  it  is  their  prac- 
tice for  the  sheriff  to  deliver  possession  of  the  premises  recovered, 
according  to  the  directions  of  the  claimant,  who  therein  acts  at  his 
own  peril.^  This  relaxation  of  the  rule,  however,  opened  the  way  to 
numerous  and  vexatious  applications  to  correct  errors  of  the  sheriff  in 


'  Doe  V.  Cadwallader,  2  B.  &  Ad.  473. 

2  Co.  Lit.  4,  a;  Challoner  v.  Thomas,  supra;  1  East,  E.  441  ;  2  Str.  891. 

"  Harrison  v.  Stevens,  12  Wend.  R.  170;  Van  Alstyne  v.  Spraker,  13  Ibid.  578. 

*  Fowlce  V.  Kempis's  Lessee,  5  Har.  &  Johns.  135. 

"  Broolcs  V.  Tyler,  2  Vern.  R.  348. 

«  Giraud's  Lessee  v.  Hughes,  1  Gill  &  Johns.  249 ;  Thomas  v.  Godfrey,  3  Ibid.  142. 

'  Fenwiclis  v.  Floyd's  Lessee,  1  Har;  &  Gill,  172;  Clark  u.  Clark,  7  Vern.  R. 
190;  Sawyer  v.  Fitts,  4  Stewart  &  Porter,  R.  365;  Bindover  u.  Tindercomb,  2  Ld. 
Ray.  1470. 

8  Cottingham  v.  King,  Burr.  623,  630  ;  Connor  v.  West,  Burr.  2672. 
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delivering  possession ;  in  consequence  of  which,  the  Supreme  Court 
of  New  York  held  the  settled  rule  to  be,  that  where  a  general  verdict 
is  given  for  the  plaintiff,  he  is  restricted  to  the  taking  possession  of  so 
much  only  as  he  gave  evidence  of  his  title  to  on  the  trial.i 

§  705.  No  proof  of  title  is  required  in  this  action  when  it  is 
brought  by  a  landlord,  since  if  a  tenant  has  once  recognized  the 
title  of  the  plaintiff,  and  treated  him  as  his  landlord,  either  by  ac- 
cepting a  lease  of  him,  paying  him  rent,  or  the  hke,  he  is  precluded 
from  showing  that  the  plaintiff  had  no  title  at  the  time  the  lease  was 
granted;^  for  it  is  a  general  rule,  founded  on  reasons  of  public 
policy,  that  a  tenant  shall  never  be  permitted  to  controvert  his  land- 
lord's title,  or  set  up  against  him  a  title  acquired  by  himself  during 
his  tenancy,  which  is  hostile  in  its  character  to  that  which  he  acknowl- 
edged in  accepting  the  demise.^  And  this  rule  extends  to  a  tenant 
holding  over,  as  well  as  to  an  under-tenant,  assignee,  or  any  other 
person  claiming  under  the  lessor ;  *  and  is  applicable  to  every  species 
of  tenancy,  whether  for  years,  at  wUl,  or  by  sufferance.^  As  a  tenant 
is  not  permitted  to  resist  the  recovery  of  his  landlord,  by  virtue  of  an 
adverse  title  acquired  during  the  tenancy,®  if  he  takes  a  lease  from  a 
third  person  it  is  void,  and  cannot  work  an  adverse  possession  against 


1  Seward  v.  Jackson,  dem.  Van  Wyck,  8  Cow.  E.  427.  The  Kevised  Statutes  of 
New  York  require  that  the  premises  shall  be  described  with  convenient  certainty  desig- 
nating the  number  of  the  lot  or  township,  if  any,  in  which  they  are  situated  ;  if  none, 
stating  the  names  of  the  last  occupants  of  lands  adjoining  the  same,  if  any ;  if  there  be 
none,  stating  the  natural  boundaries,  if  any ;  and  if  none,  describing  such  premises  by 
metes  and  bounds,  or  in  some  other  way,  so  that  from  such  description  possession  of 
the  premises  claimed  may  be  delivered.  And  if  the  plaintiff  claims  any  undivided 
share  or  interest  in  any  premises,  he  shall  state  the  same  particularly  in  the  declaration. 
2  E.  S.  304,  §§  8,  9. 

2  Townsend  v.  Davis,  Forest,  120;  10  East,  E.  158;  Doe  dem.  Jackson  v.  Wilkin- 
son, 3  B.  &  C.  413 ;  Berwick  v.  Thompson,  7  Term  E.  488 ;  Doe  v.  Pegge,  1  Term 
E.  768. 

8  Jackson  dem.  Colton  v.  Harper,  5  Wend.  E.  246 ;  Sharpe  v.  Kelley,  5  Denio,.431 ; 
Doe  V.  Lady  Smythe,  4  M.  &  S.  147;  Doe  v.  Baytrup,  3  A.  &  E.  188;  s.  c.  4  N.  & 
M.  537;  3  P.  &D.  197. 

*  Jackson  v.  Stiles,  1  Cow.  E.  575 ;  Graham  v.  Moore,  4  Serg.  &  E.  467 ;  Jackson 
V.  Harpen,  4  Johns.  E.  202;  Lewis  v.  Willis,  1  WilsrE.  313;  Eichmond  o.  Thomp- 
on,  7  Term  E.  488;  Taylor  i'.  Needham,  2  Taunt.  E.  278;  Wood  v.  Day,  1  B.  Moore, 
389 ;  1  P.  &  D.  183 ;  D.  &  Ey.  N.  P.  C.  1 ;  Ingraham  v.  Baldwin,  5  Seld.  E.  45. 

6  Love  V.  Dennis,  1  Harp.  E.  70;  Williams  v.  The  Mayor  of  Annapolis,  6.Har.  & 
Johns.  533 ;  Trustees,  &c.  v.  Williams,  9  Wend.  E.  147. 

^  Lessee  of  Galway  v.  Doyle,  2  Binney,  472 ;  Graham  v.  Moore-,  4  S.  &  E.  467 ; 
Bleecker  v.  Whitford,  2  Caines  (N.  Y.),  E.  205. 
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his  landlord ;  for  the  possession  of  a  tenant  is  always  the  possession 
of  his  landlord.!  Nor  can  he  render  his  possession  adverse,  except 
by  an  open  and  notorious  act ;  for  if  he  takes  a  secret  conveyance  in 
fee,  of  the  land,  from  one  claiming  to  be  owner,  and  keeps  it  secret, 
the  character  of  his  possession  is  not  changed.  So  an  adverse  claim- 
ant, who  gets  into  possession  of  land  by  tampering  with  the  tenant, 
cannot  resist  the  landlord's  claim,  where  the  tenant  himself  could 
not.2  But  a  lease  unfairly  or  fraudulently  obtained  from  a  party 
already  in  possession  of  the  land,  will  not  prevent  him  from  contest- 
ing the  title  of  the  lessor.  And  a  tenant  may  acquire  and  set  up  a 
title  consistent  with  that  admitted  by  the  demise ;  as  if  he  purchase 
the  premises  at  a  tax  sale,  made  during  his  term.^  Or  where  the 
landlord  threatens  to  turn  the  tenant  off  the  land  by  force  of  arms, 
unless  he  will  consent  to  take  a  lease ;  for  the  general  rule  is  founded 
on  the  presumption  of  the  lease  being  taken  without  fraud,  force,  or 
illegal  behavior  on  the  part  of  the  lessor.*  A  tenant  at  sufferance, 
who  is  turned  out  of  possession  by  his  landlord  without  any  demand 
of  possession,  cannot  maintain  ejectment,  although  he  may  have  an 
action  for  the  trespass.^ 

§  706.  Where  the  lease  is  hy  deed,  a  tenant  is  technically  estopped , 
from  disputhig  his  landlord's  title,  who  is  only  required  to  produce  the 


1  Jackson  «.  Miller,  6  Cow.  751;  Lecatt  a.  Stewart,  2  Stew.  E.  474;  Jolinsoii  v. 
Hinman,  10  Johns.  R.  292. 

2  Stewart  v.  Roderick,  4  "Watts  &  Serg.  188;  Galloway  v.  Ogle,  2  Binn.  R.  468; 
6  Ibid.  59-62 ;  Sharpe  v.  Kelley,  supra. 

s  Miller  v.  McBrien,  14  S.  &.  R.  682  ;  Brown  v.  Dysinger,  1  Rawle,  R.  408 ;  Hoek- 
enbury  v.  Snyder,  2  W.  &  S.  240 ;  Newman  v.  Rutter,  8  Watts,  E.  64 ;  6  Ibid.  44 ; 
Isaac  V.  Clark,  2  Gill,  R.  1 ;  Miller  v.  Bonsaden,  9  Ala.  R.  317. 

*  Hamilton  v.  Marsden,  6  Binn.  E.  45 ;  14  S.  &  R.  382 ;  8  Harris,  60.  In  an  action 
under  the  statute  of  New  York  to  recover  possession  of  land  for  the  non-payment  of 
rent,  the  tenant  may  plead  and  show  a  partial  eviction  from  the  easement  which  formed 
a  portion  of  the  demised  premises,  by  way  of  counter-claim  and  equitable  defence,  and 
is  not  driven  to  a  cross  action.     Blair  v.  Claxton,  18  N.  Y.  Rep.  529. 

^  Doe  dem.  Harrison  v.  Murrell,  8  C.  &  P.  134.  A  tenant  cannot  dispute  the  title 
under  which  he  gained  possession.  Butler  u.  Mills,  2  A.  &  E.  17 ;  De  Reutzen  v. 
Lewis,  6  N.  &  M.  672;  Hall  v.  Butler,  10  A.  &  E.  204.  Though  he  is  prepared  to 
show  that  the  premises  have  been  fraudulently  conveyed  to  the  landlord,  and  that  the 
actual  title  is  vested  in  another.  Parry  v.  House,  1  Holt,  489 ;  Achorne  v.  Gomme, 
2  Bingh.  54.  He  may,  however,  dispute  the  title  of  an  assignee  of  the  reversion. 
Carrick  v.  Blagrove,  1  B.  &  B.  531.  But  where  A.  hires  apartments  by  the  year  of 
B.,  who  afterwards  lets  the  entire  house  to  C,  who  sues  A.  for  use  and  occupation,  A. 
cannot  impeach  C.'s  title. 
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counterpart  of  the  lease  on  the  trial.^  Where  the  lease  is  ly  parol, 
it  will  not  be  necessary  for  him  to  give  any  evidence  of  his  title  an- 
terior to  the  lease  ;  for  a  holding  under  a  plaintiff,  and  the  expiration 
of  the  tenancy,  are  the  only  things  to  be  proved  in  ordinary  cases.^ 
Even  an  acknowledgment  by  the  defendant,  that  he  went  into  posses- 
sion under  the  plaintiff,  is  sufficient  to  entitle  him  to  recover ;  it  being 
a  simple  matter  of  fact  for  the  jury  to  determine,  whether  the  defend- 
ant held  under  the  plaintiff  or  not.^  But  evidence  of  an  agreement 
for  a  lease  between  the  lessor  in  ejectment  and  the  tenant,  will  not 
enable  the  plaintiff  to  recover  possession,  when  there  is  no  proof  that 
any  lease  was  ever  executed,  or  rent  paid,  and  the  tenant  claims  to 
hold  adversely.*  The  non-payment  and  non-demand  of  rent  for 
twenty  years  will  not  raise  a  presumption  that  the  landlord's  title 
is  extinguished,  by  a  conveyance  to  the  tenant  or  otherwise ;  for  the 
possession  of  the  one  not  being  consistent  with  the  title  of  the  other, 
a  conveyance  from  such  other  will  never  be  presumed,  for  the  purpose 
of  quieting  the  possession.  Neither  will  the  tenant  be  allowed  to 
show  that  the  landlord  has  acknowledged  by  parol  that  the  title  was 
in  another.^ 

§  707.  There  is  a  difference,  however,  whether  the  party  has 
received  possession  from  the  lessor  of  the  plaintiff,  or  has  merely  ad- 
mitted his  title  by  paying  rent.  In  the  former  case,  he  is  estopped 
from  denying  it,  without  any  title  at  all ;  ^  but  in  the  latter,  the  de- 

1  Wood  V.  Day,  supra;  Wilkins  v.  Wingate,  6  Term  E.  62 ;  Koe  v.  Davis,  7  East, 
E.  362.  iln  ejectment  upon  a  clause  of  reentry,  for  non-payment  of  rent,  against 
the  assignee  of  the  term,  the  lessor  proved  by  the  subscribing  witness  the  execution  of 
the  counterpart  of  the  lease ;  and  it  was  held  sufficient,  without  producing  the  lease 
itself,  or  proving  that  notice  had  been  given  to  the  defendant  to  produce  it.  Eoe  v. 
Davis,  7  East,  363. 

2  Jackson  v.  McLeod,  12  Johns.  E.  182. 

3  Jackson  u.  Dobbin,  3  Johns.  E.  223,  499 ;  Jackson  v.  Stewart,  6  Johns.  E.  84 ; 
7  Ibid.  157. 

*  Jackson  v.  Cody,  2  Johns.  Cas.  223. 

'  Jackson  v.  Davis,  5  Cow.  E.  123.  In  an  action  by  the  lessee  against  the  assignee 
of  a  lease,  the  plaintiif  having  proved  the  delivery  of  the  original  lease  to  the  defend- 
ant, and  the  execution  of  the  counterpart,  the  defendant  put  in  the  original  lease, 
which  was  produced  by  a  party  to  whom  the  defendant  had  assigned  it,  by  deed  re- 
citing the  lease ;  it  was  held  unnecessary  for  the  plaintiff  to  call  the  subscribing  witness 
to  prove  the  execution  of  the  lease,  because  a  party  is  never  allowed  to  dispute  the 
execution  of  a  deed,  after  having  taken,  under  such  deed,  all  the  interest  It  was  calcu- 
lated to  give.     Burnett  v.  Lynch,  5  B.  &  C.  589. 

6  Eennie  v.  Eobinson,  1  Bing.  147 ;  ip  Ibid.  549 ;  1  Bing.  N.  C.  45 ;  Doe  dem.  Hig- 
ginbotham  v.  Barton,  3  P.  &  D.  197. 
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fendant  may  rebut  the  presumption  arising  from  such  payment,  by 
showing  that  he  paid  the  rent  under  a  mistake,  or  through  misrepre- 
sentation.' Even  an  express  agreement  with  one  who  claims  to  be 
landlord,  does  not  preclude  the  tenant  from  afterwards  showing  that 
the  party  claiming  had  no  title  ;  and  that  the  payment,  or  other  ac- 
knowledgment, was  induced  by  misrepresentation,  or  under  mistake, 
the  tenant  not  having  been  origmally  let  into  possession  by  the  claim- 
ant.^ But  he  cannot  show  that  his  lessor  had  only  an  equitable  title, 
or  that  his  title  was  probably  defectiye.^  Nor  can  the  tenant  of  a 
mortgagor  set  up  the  title  of  the  mortgagee,  to  an  action  brought  by 
his  lessor.*  Although  he  cannot  show  that  his  lessor  had  no  title  to 
the  premises  when  the  tenancy  commenced,  he  may  show  that  the 
landlord  holds  in  violation  of  the  laws  of  the  State  ,^  or  that  his  in- 
terest has  since  expired,  —  as  that  he  has  sold  and  conveyed  the  land, 
or  that  he  has  been  evicted  by  title  paramount, — and  that,  therefore, 
he  has  no  right  to  bring  the  suit.^  So  he  may  show  that  the  lessor 
was  only  seized  in  right  of  his  wife,  for  her  life,  and  that  she  died 
before  the  covenant  was  broken ;  ^  or  that  the  lessor  being  executor, 
durante  minori  cetate,  the  infant  has  since  come  of  age.*  A  defend- 
ant entering  without  title,  and  afterwards  agreeing  to  purchase  of  the 
lessor  of  the  plaintiff,  was  held  to  have  recognized  him  as  landlord, 
and  was  not  permitted  to  dispute  his  title  .^  But  where  a  tenant  was 
in  possession  under  an  adverse  title,  and  applied  to  the  lessor  of  the 
plaintiff  to  purchase,  and  requested  to  be  considered  as  his  tenant,  he 


■■  Tenner  v.  Duplock,  2  Bing.  10;  Rogers  v.  Pitcher,  6  Taunt.  202  ;  1  Bing.  38; 
3  Ibid.  474 ;  2  Bing.  N.  C.  572 ;  7  A.  &  E.  447  ;  3  P.  &  D.  197 ;  4  Scott,  N.  E.  796. 

2  Claridge  v.  McKcnzie,  4  Scott,  N.  R.  796 ;  3  Bing.  R.  474 ;  4  Taunt.  720 ;  11  Ad. 
&  El.  307  ;  Doe  v.  Brown,  7  Ad.  &  EI.  447. 

s  Blalte  V.  Foster,  8  Term  R.  487  ;  Driver  v.  Laurence,  Black.  R.  1259. 

*  Doe  dem.  Bristowe  v.  Pegge,  1  Term  R.  758. 

6  Satterlee  v.  Matthewson,  13  Serg.  &  E.  133. 

^  Moore  j;.  Beaseley,  3  Ham.  (Ohio),  R.  294;  Caufman  v.  The  Congregation,  &c. 
6  Binn.  62;  Dimond  o.  Enoch,  Addis.  R.  357;  Marley  v.  Rogers,  5  Yerg.  R.  217; 
Jackson  v.  Rowland,  6  Wend.  R.  666  ;  Binney  v.  Chipman,  5  Pick.  R.  124 ;  Willison 
V.  Watkins,  3  Peters,  R.  43 ;  Wells  v.  Mason,  4  Scam.  (111.),  R.  85  ;  Pranklin  v.  Car- 
ter, 1  C.  B.  750;  Walter  v.  Waterhouse,  2  Wm.  Saunds.  418,  note;  Lunsford  v.  Tur- 
ner, 5  J.  J.  Marsh.  104 ;  Swan  v.  Wilson,  1  A.  K.  Marsh.  99 ;  Ryers  u.  Parwell,  9 
Barb.  615;  Howell  v.  Ashraore,  2  Zabr.  261. 

'  Blake  v.  Foster,  8  Term  R.  487. 

'  Andrews  v.  Pearce,  1  N.  R.  158.  It  is  a  good  defence  to  an  action  of  ejectment 
for  a  forfeiture,  that  the  landlord,  after  the  execution  of  the  lease,  conveyed  away  his 
title  to  the  premises.     Marriott  v,  Edwards,  5  B.  &  Ad.  1065. 

8  Jackson  v.  Whitford,  2  Caines,  R.  2,  215 ;  Jackson  v.  Vosburgh,  7  Johns.  R.  188. 
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was  permitted  to  show  that  the  application  was  founded  in  mistake,  or 
that  the  fee  existed  in  himself,  or  out  of  the  lessor. ^ 

§  708.  According  to  the  New  York  statute,  a  tenant  may  be  re- 
instated in  his  possession ;  for  at  any  time  before  judgment  in  the 
cause,  the  defendant  may  either  tender  to  the  landlord,  or  bring  into 
court  where  the  suit  is  pending,  all  the  rent  in  arrear  at  the  time 
of  such  payment,  with  costs  ;  and  all  further  proceedings  in  the  cause 
must  cease.  And,  at  any  time  within  six  months  after  the  landlord 
obtains  possession  under  an  execution  upon  such  judgment,  the  les- 
see, his  assigns,  or  personal  representatives,  may  tender  to  the  lessor, 
his  representatives,  or  attorney,  the  rent  due,  with  costs,  and  all  fur- 
ther proceedings  are  then  to  cease ;  and  the  premises  must  be  restored 
to  the  lessee,  who  will  hold  the  same  without  any  new  lease,  and 
according  to  the  terms  of  the  original  demise.  But  if  the  rent  and 
costs  remain  unpaid  for  six  months  after  the  execution  shall  have  been 
executed,  the  lessee,  and  all  persons  deriving  title  under  him,  shall 
be  barred  from  all  rehef  in  law  or  equity  (except  for  error  in  the 
record  or  proceedings),  and  the  lessor  or  landlord  wiU  from  thence- 
forth hold  the  premises  discharged  from  the  lease.  But  a  mortgagee 
of  the  lease,  or  any  part  thereof,  not  in  possession  of  the  premises, 
who  shall,  within  six  months  after  the  execution  shall  have  been  exe- 
cuted, pay  the  rent  and  costs,  and  perform  all  the  agreements,  which 
ought  to  be  performed  by  the  first  lessee,  will  not  be  affected  by  the 
recovery  in  ejectment.^ 


1  Jackson  v.  Cureder,  2  Johns.  Cas.  353 ;  Jackson  i'.  Newton,  18  Johns.  R.  355.  A 
lease  contained  a  proviso  for  reentry,  "in  case  the  rent,  or  any  pa,rt,  should  be  behind 
and  unpaid  by  the  space  of  fourteen  days  next  after  any  or  either  of  the  said  days  of 
payment,  on  which  the  same  ought  to  be  paid,  and  no  sufHcient  distress  being  found 
in  and  upon  the  same  premises,  whereby  to  levy  such  rent;"  at  Lady-day  the  rent 
became  due,  and,  not  being  paid,  the  landlord  in  May  sent  a  bailiff  upon  the  premises,, 
for  the  purpose  of  making  a  distress ;  nothing  being  found  on  the  premises,  he  brought, 
an  ejectment  to  recover  possession.  It  was  objected  that,  in  order  to  establish  a  for- 
feiture, it  ought  to  have  been  shown  that  there  was  no  sufficient  distress  for  fourteen 
days  after  the  rent  was  due,  as  well  as  that  the  rent  was  in  arrear,  whereas  it  was  only 
proved  that  there  was  no  sufficient  distress  on  one  day  in  May,  which  might  have  been 
the  case  upon  that  one  day  only ;  but  the  court  thought  this  was  prima  facie  evidence  to 
entitle  the  plaintiff  to  call  upon  the  defendant  to  show  that  there  was  sufficient  distress, 
upon  the  premises,  within  the  terms  of  the  proviso.  Doe  dem.  Smelt  v.  Puchau,  15 
East,  K.  286. 

2  2  R.  S.  505,  §§  28-32;  and  see  3  Taunt.  R.  402,  as  to  the  right  of  a  mortgagee 
of  the  lease  to  redeem. 

44 
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§  709.  A  tenant  may  also  be  relieved  in  equity ;  the  same  statute 
further  enacts  :  "  The  lessee,  or  any  person  claiming  any  interest  in 
such  lease,  may,  within  six  months  after  execution  executed  on  such 
judgment,  file  his  bill  in  equity  for  rehef,  but  not  after  that  time,  and 
if  reheved  in  such  court,  he  shall  hold  the  premises  without  any  new- 
lease  thereof,  according  to  the  terms  of  the  original  demise.  But  the 
complainant  in  such  a  bill  shall  not  have  an  injunction  against  pro- 
ceedings at  law  on  such  ejectment,  unless  he  shall  bring  iato  court 
the  amount  the  lessor  shall  in  his  answer  have  sworn  to  be  due  and 
in  arrear,  over  and  above  all  just  allowances,  and  also  all  the  costs 
taxed  in  said  suit,  there  to  remain  until  the  hearing  of  the  cause,  or 
to  be  paid  to  the  lessor,  or  good  security,  as  the  court  may  direct. 
If  the  lessor  shall  have  entered  iiito  the  actual  possession  of  the 
demised  premises,  the  court  may  direct,  that  so  much,  and  no  more, 
as  he  shall  really  have  made  of  the  said  premises  during  the  pos- 
session thereof,  or  as  might,  without  wilful  neglect,  have  made  of 
them,  be  deducted  from  the  amount  of  the  rent  ui  arrear  to  such 
lessor,  and  the  costs  of  the  ejectment,  and  the  complainant  shall  be 
required  to  pay  the  balance  before  he  shall  be  restored  to  the  pos- 
session of  the  premises."  ^ 

§  710.  After  a  judgment  in  ejectment,  the  plaintiff  is  entitled  to 
recover  the  mesne  profits  of  the  land,  during  the  time  he  was  ex- 
cluded from  the  possession,  by  the  wrongful  act  of  the  defendant. 
He  may,  however,  maintain  such  an  action,  where  he  obtains  possession 
without  suit,  or  without  prosecuting  an  ejectment^suit  to  judgment ; 
even  though  it  should  appear  that  he  had,  before  the  ouster,  entered 
into  an  executory  contract  for  a  sale  of  the  premises,  and  that  the 
vendee  was  in  possession  at  the  time  of  the  ouster.^  The  plaintiff's 
title  has  relation  back  to  the  time  when  his  right  of  entry  first  ac- 
crued, and  he  is  considered  for  all  purposes  of  the  recovery,  to  have 
been  in  possession  from  that  time.  The  possession  of  any  one  who 
holds  him  out  during  that  time,  is  consequently  wrongful,  and,  by  the 
common  law,  he  may  bring  an  action  of  trespass  to  recover  damages 
for  the  mesne  profits.^  These  profits,  as  they  are  termed,  prior  to 
the  day  of  the  demise  laid  in  the  declaration,  may  also  be  recovered 


1  2  R.  S.  505,  §§  33-38. 

2  Leland  v.  Tansey,  6  Hill  (N.  Y.),  E.  328. 

'^  Dewey  v.  Osburn,  4  Cow.  E.  329;  1  Saund.'277,  a. 
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in  an  action  for  use  and  occupation,  if  the  plaintiff  thinks  proper  to 
waive  the  tort ;  ^  but  use  and  occupation  will  not  lie,  for  rents  and 
profits  accruing  subsequently  to  that  day,  as  it  implies  a  contract,  and 
the  plamtiff,  having  in  the  ejectment  treated  the  defendant  as  a 
trespasser,  at  a  period  subsequent  to  the  demise,  is  estopped  from 
also  treating  him  as  a  tenant,  and  bringing  an  action  for  use  and 
occupation,  the  one  position  being  manifestly  inconsistent  with  the 
other.2  And  when  a  tenant  holds  over  after  the  expiration  of  the 
landlord's  notice  to  quit,  the  landlord,  after  a  recovery  in  ejectment, 
may  waive  his  action  for  mesne  profits,  and  maintain  debt  under  the 
statute,  for  double  the  yearly  value  of  the  premises,  during  the  time 
the  tenant  holds  over  ;  for  double  value  is  given  by  way  of  penalty, 
and  not  as  rent.^ 

§  711.  The  action  lies  against  any  party  in  actual  possession  of 
the  land ;  but  where  an  under-tenant  holds  over,  after  the  expiration 
of  the  lessee's  interest,  the  latter  is  not  liable  for  the  mesne  profits, 
unless  he  has  made  himself  a  party  to  the  trespass,  by  some  act,  such 
as  by  receiving  rent  from  the  under-tenant,  for  the  time  during  which 
he  held  over,  or  the  like.*  The  defendant  may  plead  in  bar  of  the 
claim,  any  matters  of  defence,  that  would  be  available  in  an  action  of 
debt  for  rent ;  and,  in  general,  any  thing,  but  such  as  was,  or  might 
have  been,  controverted  in  the  action  of  ejectment ;  as,  for  instance, 
that  he  was  not  in  possession  of  the  premises,  or,  that  he  only  re- 
mained in  possession  a  certain  time,  or  the  like.^  He  may  also  avail 
himself  of  the  statute  of  limitations ;  ^  but  a  discharge  under  a  bank- 
rupt or  insolvent  law,  is  no  bar,  as  the  action  is  for  unliquidated 


1  Van  Alea  v.  Rogers,  1^  Johns.  Cas.  281 ;  Goodtitle  u.  North,  Doug.  584 ;  Doe 
dem.  Cheney  v.  Batten,  Cowp.  243. 

2  Birch  V.  Wright,  1  Term  R.  378,  387. 

»  Timmins  v.  Eowlinson,  Burr.  1603;  1  N.  Y.  K.  S.  745,  ^  10.  A  recovery  in 
trespass  for  mesne  profits,  is  only  for  the  use  and  occupation  of  land,  and  does  not  bar 
an  action  of  trespass  quare  clausam  fregit,  for  injuries  done  to  the  premises  during  the 
same  period.    Gill  v.  Cole,  1  Har.  &  Johns.  E.  403. 

*  Chirac  v.  Eeinicker,  11  Wheat.  R.  280;  Burn  v.  Richardson,  4  Taunt.  E.  720; 
Roe  V.  Wigg,  2  New  E.  330;  Doe  v.  Harlow,  12  A.  &  E.  40. 

5  Jackson  v.  Randall,  11  Johns.  E.  405  ;  Jackson  v.  Combs,  7  Cow.  R.  36;  Lan- 
gendyck  D.  Burhans,  11  Johns.  R.  461 ;  2B.&A.  662;  2C.  M.  &R  323;  2  Burr.  668. 

«  Hare  v.  Furey,  3  Yeates,  13 ;  Bui.  N.  P.  88 ;  2  E.  S.  311,  §  50.  In  trespass  for 
mesne  profits  after  a  recovery  in  ejectment,  the  plaintiflF  cannot  give  evidence  of  the 
annual  value  of  the  premises  beyond  the  time  of  thfi  lease  mentioned  in  the  declaration. 
Shotwell  V.  Bohem,  1  Dal.  E.  172. 
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damages.^  The  defendant  may  also  deduct  any  ground-rent  that 
may  have  been  paid  by  him ;  and,  generally,  niay  set  off  the  value  of 
such  permanent  improvements  made  by  him  on  the  premises,  as  he 
was  authorized  to  make,  to  the  amount  of  the  plaintiff's  claim.^ 

§  712.  As  the  action  for  mesne  profits  is  an  action  of  trespass,  it 
cannot  be  maintained  against  executors  and  administrators,  for  the 
profits  accruing  during  the  lifetime  of  the  testator  or  intestate  ;  ^  nor 
■will  a  court  of  equity  interfere  to  enforce  the  payment  of  them 
against  personal  representatives,  Avhen  the  lessor  has  been  deprived 
of  his  legal  remedy  by  the  mere  accident  of  the  defendant's  death. 
But  where  the  lessor  was  delayed  from  recovering  in  ejectment  by  a 
rule  of  the  court  of  law,  and  by  an  injunction  at  the  instance  of  the 
defendant,  who  ultimately  failed  both  at  law  and  equity,  the  court 
decreed  an  account  of  the  profits  against  the  defendant's  executors.* 
The  issue,  when  joined,  is  to  be  tried  as  in  other  cases,  and  if  found 
for  the  plaintiff,  the  jury  will  assess  the  damages,  at  the  amount  of 
the  mesne  profits  received  by  the  defendant  since  he  entered  into 
possession.  The  plaintiff  will  be  required  to  estabhsh,  and  the  de- 
fendant may  controvert,  the  time  when  the  defendant  entered  into 
possession ;  the  time  during  which  he  enjoyed  the  profits,  and  the 
value  thereof;  and  an  ejectment  will  not,  according  to  the  laws 
of  New  York,  be  evidence  of  such  time.^  But  previous  to  this 
statute,  the  record  of  the  recovery  in  ejectment,  was  conclusive 
evidence  of  title  in  the  lessor  of  the  plaintiff  from  the  time  of  the 
demise  laid  in  the  ejectment,  and  the  defendant  could  not,  in  an 
action  for  mesne  profits,  show  title  in  aiiother  after  that  time.^ 
Except  where  the  judgment  in  ejectment  was  obtained  by  default,  in 
which  case  an  entry  must  be  proved.'^ 

1  Lloyd  V.  Peel,  2  B.  &  A.  407 ;  Goodtitle  v.  North,  2  Doug.  584. 

2  Jackson  u.  Loorais,  4  Cow.  R.  168;  Marir  v.  Simple,  Addis.  R.  215;  2  N.  Y. 
R.  S.  311,  §  49.  But  if  the  tenant  has  made  improvements  on  tlie  land,  under  a  con- 
tract with  the  owner,  he  will  not  be  allowed  for  them  in  this  action,  when  brought  by  a 
devisee,  but  must  seek  his  compensation  from  the  personal  representatives  of  the 
devisor.  Van  Alen  v.  Rogers,  1  Johns.  Cas.  281 ;  See  also,  Hytton  v.  Brown  2 
Wash.  C.  C.  R.  165. 

'  The  statute  of  New  York  furnishes  an  exception  to  this  rule.    2  R.  S.  51. 

*  Poult^ney  v.  Warren,  6  Ves.  Jr.  R.  73. 

5  2  R.  S.  311,  H  47,  48. 

8  Dewey  v.  Osburn,  4  Cow.  R.  329;  7  Ibid.  36;  Marshall  v.  Dupey,  4  Marsh  388 
N.  S. 

'  Lessee  of  Brown  u.  Galloway,  1  Pet.  R.  (Cir.  Ct.),  299 ;  and  see  Jackson  dem. 
Church  V.  Hills,  8  Cow.  R.  290. 
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SECTION  II. 

SUMMARY  PROCEEDINGS   TO   RECOVER  POSSESSION. 

§  713.  The  common-law  remedy,  by  ejectment,  for  the  recovery 
of  the  possession  of  demised  premises  from  its  slow  and  measured 
progress,  in  a  great  majority  of  cases,  affords  a  very  inadequate 
security  to  a  landlord ;  while  the  technical  delays  thereby  thrown  in 
the  way,  prove  to  be  of  little  or  no  utility  to  an  honest  tenant,  but  are 
apt  to  be  resorted  to  by  an  unprincipled  and  irresponsible  one,  to 
enable  him  to  withhold  possession,  and  bid  defiance  to  his  landlord  for 
an  indefinite  length  of  time.  For  the  purpose  of  remedying  this  evil, 
the  legislatures  of  most  of  the  States,  following  the  English  statute 
11  Geo.  II.  c.  19,  have  provided  a  summary  proceeding,  by  which 
the  landlord  may  speedily  recover  possession  of  his  property,  where 
a  tenant  abandons  the  premises  without  surrendering  the  lease, 
leaving  rent  in  arrear,  continues  in  possession  after  the  expiration  of 
the  lease,  or  has  become  unable  or  unwiUing  to  recompense  the 
landlord  for  the  use  of  the  premises.-"-  The  statutes,  however,  apply 
only  to  the  cases  specified  ;  and  the  expiration  of  the  term  men- 
tioned in  it,  means  only  an  expiration  by  lapse  of  time,  and  not  where 
the  term  has  expired  by  a  technical  forfeiture  ;  in  which  latter  case, 
a  landlord  cannot  proceed  under  the  statute,  but  must  resort  to  his 
action  of  ejectment.^ 


1  The  statute  has  not  abolished  the  formal  action  of  ejectment  in  a  case  of  this  kind, 
but  if  he  thinks  proper  to  resort  to  such  an  action,  he  must  proceed  strictly  and  -will  be 
bound  to  make  personal  service  of  the  process  upon  the  tenant  in  possession ;  and 
therefore,  it  was  held  that  a  landlord  -who  proceeds  to  obtain  possession  of  demised 
premises  for  arrears  of  rent,  where  the  prem'ises  are  not  actually  occupied,  and  a 
declaration  in  ejectment  cannot  be  served  upon  the  lessee  or  his  assignee,  or  the  resi- 
dence of  the  latter  is  not  known,  so  that  the  service  cannot  be  made  there,  must  pro- 
ceed as  at  common  law,  or  adopt  the  summary  proceedings  provided  by  this  statute ;  and 
he  cannot  proceed  by  aflSxing  a  declaration  in  ejectment  in  a  conspicuous  place  on  the 
demised  premises,  and  then  asking  the  court  for  a  rule  to  plead.  Stratton  v.  Lord,  22 
Wend.  R.  611.     Overruling  the  case  of  Evans  v.  Moran,  12  "Wend.  180. 

2  Oakley  v.  Schoonmaker,  15  Wend.  R.  226.  The  statutes  of  Massachusetts 
apply  the  provisions  of  the  law  relating  to  a  forcible  entry  and  detainer  to  all  cases 
where  a  lessee,  or  any  person  holding  under  him,  shall  retain  the  possession  of  the 
premises  demised,  without  right,  after  the  determination  of  the  lease  either  by  its  own 
limitation  or  by  notice  to  quit. 

44* 
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§  714.  With  respect  to  a  vacant  possession,  we  may  observe,  that 
at  common  law,  a  lessor  had  strictly  no  right  to  reenter  upon  the  land 
during  the  term,  even  if  the  tenant  had  deserted  the  premises.^ 
With  a  view  of  obviating  this  diflSculty,  the  New  York  statute  pro- 
vides, that  if  any  tenant  being  in  arrear  for  rent,  shall  desert  the 
demised  premises,  and  leave  the  same  unoccupied  and  uncultivated, 
without  any  goods  thereon  subject  to  distress  to  satisfy  the  arrears 
of  rent,  any  justice  of  the  peace  of  the  county  may,  at  the  request 
of  the  landlord,  and  upon  due  proof  that  the  premises  have  been  so 
deserted,  leaving  such  rent  in  arrear,  and  no  goods  thereon  subject  to 
distress,  go  and  view  the  premises  ;  and  upon  being  satisfied  that  the 
premises  have  been  deserted,  he  shall  afiSx  a  notice  in  writing  upon 
a  conspicuous  part  of  the  premises,  requiring  the  tenant  to  appear 
and  pay  the  rent  due,  at  some  time  in  the  said  notice  specified,  not 
less  than  five,  nor  more  than  twenty  days  after  the  date  thereof.  At 
the  time  specified  in  such  notice,  the  justice  must  again  view  the 
premises  ;  if  the  tenant  then  appears  and  denies  that  any  rent  is  due 
to  the  landlord,  all  proceedings  must  cease.  If,  upon  such  second 
view,  the  tenant,  or  some  one  for  him,  shall  not  appear  and  pay  the 
rent  in  arrear,  and  there  shall  not  be  sufficient  distress  on  the 
premises  to  satisfy  the  rent,  then  the  justice  may  put  the  landlord 
into  possession  of  the  demised  premises ;  and  any  demise  of  the 
premises  to  such  tenant,  shall  from  thenceforth  become  void.^ 

§  715.   Proceedings   as  upon  a  vacant  possession,  can  only  be 


1  Brown  v.  Kite,  2  Overt.  E.  23.3.  The  contrary  of  this,  seems  to  have  been  lield  in 
the  case  of  Turner  v.  Meymott,  1  Bingh.  158,  and  7  Moore,  574,  where  the  court  de- 
cided that  a  lessor  might  break  and  enter  a  house,  held  over  by  tlie  tenant,  if  he  vacates 
the  possession  personally,  leaving  property  behind  him  on  the  premises.  See  ante, 
§  531. 

2  2  K.  S.  512,  §§  24-27 ;  4  Goo.  II.  c:  28.  An  appeal  from  the  proceedings  of  any 
justice  in  such  ease,  may  be  made  by  the  tenant  at  any  time  within  three  months  after 
such  possession  delivered,  to  the  court  of  common  pleas  of  the  county,  by  serving  no- 
tice in  writing  thereof  upon  such  justice,  and  by  giving  security,  to  be  approved  by 
such  justice,  to  pay  the  landlord  all  costs  of  such  appeal  which  may  be  adjudged 
against  such  tenant;  and  thereupon  such  justice  shall  return  the  proceedings  had 
before  him  to  the  said  court,  within  ten  days  after  such  notice  and  security  given,  and 
shall  give  notice  to  the  landlord  of  such  appeal.  The  Court  of  Common  Pleas  may 
examine  the  proceedings,  and  hear  the  proofs  and  allegations  of  the  parties  in  a  sum- 
mary way  ;  and  may  order  restitution  to  be  made  to  such  tenant,  with  costs  to  be  paid 
by  the  landlord;  or  in  case  of  affirming  sach  proceedings,  may  award  costs  against  the 
tenant. 
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taken  wliere  the  premises  are  actually  abandoned  by  the  former 
occupant ;  if  he  retains  virtual  possession,  though  he  does  not  occupy 
personally,  the  landlord  must  proceed  in  the  regular  way  pointed  out 
in  the  statute.^  What  amounts  to  a  vacant  possession  is  sometimes 
difficult  to  determine.  At  common  law,  the  mere  fact  of  a  tenant's 
not  living  upon  the  premises,  would  not  have  amounted  to  a  desertion, 
provided  he  still  occupied  them  by  his  goods.  Thus,  where  a  pub- 
lican removed  to  another  house,  and  left  beer  in  the  cellar ;  or,  where 
hay  was  left  in  a  barn;  or  it  was  not  known  where  the  tenant 
lived  ;  or  any  person  was  left  on  the  premises  to  take  care  of  them, 
the  possession  could  not  be  said  to  be  vacant.^  But  where  a  party 
abandoned  the  house  with  his  goods,  and  locked  it  up,  and  it  was  not 
known  where  he  had  gone,  it  was  held  to  be  a  clear  case  of  vacant 
possession.^  It  was  so  held,  also,  in  another  case,  where  the  tenant 
ceased  to  reside  on  the  premises  for  some  months,  and  left  them 
without  sufficient  property  to  answer  the  year's  rent ;  although  the 
landlord  knew  where  the  tenant  was,  and  a  servant  of  the  tenant's 
was  found  upon  the  premises  when  the  justice  went  to  view  them.* 

§  716.  The  statute  referred  to,  only  gives  the  remedy  in  case  the 
tenant  deserts  the  premises,  leaving  no  sufficient  distress  thereon. 
But  where  the  premises  are  entirely  abandoned,  it  is  now  unnecessary 
for  a  claimant,  who  has  the  right  of  possession,  to  proceed  under  any 
legal  process ;  for  he  may  enter  upon  the  premises  unaided  by  the 
law,  if  he  can  find  an  opportunity  of  doing  so  without  using  force  ; 
and  if  trespass  should  be  brought  against  him,  he  may  justify  the 
entry  under  his  title.^  In  one  case,  the  tenant  having  absconded 
whUe  rent  was  in  arrear,  the  landlord  entered  into  the  premises,  and 
then  brought  an  action  of  ejectment  under  the  statute,  in  order  to  bar 
the  tenant's  right,  as  if  the  premises  had  not  been  vacant.  It  was, 
held,  on  a  motion  to  set  aside  the  judgment  and  execution  for  irregu- 
larity, that  in  the  eye  of  the  law  the  premises  were  vacant,  and  the 
whole  proceeding  was  an  absolute  nullity.^    But  in  an  action  of  eject- 


1  2  Dowl.  399-431  ;  3  Ibid.  691 ;  4  Ibid.  173. 

2  Savage  v.  Dent,  2  Str.  1064 ;  Doe  dem.  A&ins  v.  Eoe,  2  Chit.  179. 
s  Doe  dem.  Darlington  v.  Cock,  4  B.  &  C.  259. 

*  Ex  parte  Pillow,  1  B.  &  A.  369. 

6  Taunton  u.  Costar,  7  Term  K.  431 ;  Taylor  v.  Cole,  3  Term  E.  292 ;  Rogers  v. 
Pitclier,  6  Taunt.  202;  Turners).  Meymott,  1  Bing.  158;  see  ante,  §  531. 
«  Jackson  v.  Hakes,  2  Caines,  R.  335. 
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ment  for  lands  belonging  to  the  Holland  Land  Company,  whicli  had 
been  surveyed,  and  buildmgs  erected  on  some  part  of  the  tract  by  the 
company,  the  proceedings  being  as  for  a  vacant  possession ;  the  court 
made  a  rule  to  admit  the  company  in  the  place  of  the  defendant, 
observing  that  the  strict  principles  applicable  to  proceedings  in  eject- 
ment, as  for  a  vacant  possession  in  England,  cannot,  without  manifest 
hardship  and  inconvenience,  be  apphed  to  the  unsettled  lands  of  this 
country.^ 

§  717.  The  statute  next  proceeds  to  point  out  the  various  methods 
by  which  the  tenant  may  be  removed  from  the  premises,  in  case  he 
holds  over  after  the  end  of  his  term ;  or  whenever  rent  is  due,  and 
there  are  no  goods  on  the  premises  to  satisfy  the  rent ;  or  the  tenant 
has  taken  the  benefit  of  the  insolvent  law ;  or  remaias  in  possession 
after  the  premises  have  been  sold  under  an  execution.^  In  New 
York,  any  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  part  of  a 
year,  or  for  one  or  more  years,  of  any  houses,  lands,  or  tenements,  and 
the  assigns,  under-tenants,  or  legal  representatives  of  such  tenant  or 
lessee,  may  be  removed  from  such  premises  by  any  judge  of  the  coimty 
courts  of  the  county,  or  by  any  mayor  or  recorder  of  the  city,  where 
such  premises  are  situated ;  or  if  in  the  city  of  New  York,  by  the  mayor, 
recorder,  any  one  of  the  aldermen,  any  special  justice,  any  justice  of 
the  marine  court,  or  any  one  of  the  assistant  justices  of  the  said  city, 
in  the  manner  hereafter  prescribed,  in  the  fpllowing  cases  :  1.  Where 
such  person  shall  hold  over,  and  continue  in  possession  of  the  demised 
premises,  or  any  part  thereof,  after  the  expiration  of  his  term,  without 
the  permission  of  the  landlord ;  2.  Where  he  shall  hold  over,  without 
such  permission,  after  any  default  in  the  payment  of  rent,  pursuant 
to  the  agreement  under  which  the  premises  are  held,  and  satisfaction 
for  the  rent  cannot  be  obtained  by  distress  of  any  goods,  and  a  demand 
for  the  rent  shall  have  been  made,  or  three  days'  notice  in  writing, 
requiring  the  payment  of  such  rent,  or  the  possession  of  the  premises, 
shall  have  been  served  by  the  persons  entitled  to  the  rent  on  the  per- 
son owing  the  same  ;  3.  Where  the  tenant  or  lessee  of  a  term  of  three 
years,  or  less,  shall  have  taken  the  benefit  of  any  insolvent  act,  or 
been  discharged  under  any  act  for  the  rehef  of  his  person  from  im- 


1  Saltonstall  v.  White,  1  Johns.  Cas.  221  ;  Wood  v.  Wood,  9  Johns.  R.  257. 
^  Similar  provisions  exist  in  the  statutes  of  many  -other  States  ;  and  in  the  British 
statute  1  &  2  Vict.  e.  74  ;  3  Kent,  Com.  480,  n. 
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prisonment ;  4.  Where  any  person  shall  hold  over,  and  continue  in 
the  possession  of  any  real  estate  which  shall  have  been  sold  by  virtue 
of  any  execution  against  such  person,  after  a  title  under  the  sale  shall 
have  been  perfected. ^ 

§  718.  The  statute  contemplates  a  month's  notice  in  writing  to  be 
given  to  a  tenant  at  will,  or  by  sufferance,  before  an  application  can 
be  made  for  process  to  remove  him,  under  the  first  subdivision  of  this 
section.  But  where  a  tenant  for  a  year  holds  over  after  the  expira- 
tion of  his  term,  without  the  landlord's  permission,  he  is  not  entitled 
to  the  month's  notice,  not  being  considered  a  tenant  at  all  within  the 
meaning  of  the  statute.  And  to  entitle  him  to  notice,  the  holding 
over  must  be  continued  for  such  length  of  time  after  the  expiration  of 
the  term,  as  to  authorize  the  imphcation  of  an  assent  on  the  part  of 
the  landlord  to  such  continuance.  But  where  the  landlord  waited 
three  months  and  twelve  days  before  instituting  proceedings,  he  was 
held  not  to  be  chargeable  with  laches,  especially  since  it  appeared  he 
had  attempted  to  obtain  possession  without  recourse  to  coercive  meas- 


§  719.  The  jurisdiction  of  the  assistant  justices  of  the  city  of  New 
York,  under  this  section,  extends  over  the  whole  city,  and  is  not 
hmited  to  the  wards  for  which  they  were  appointed ;  and  it  is  imma- 
terial where  the  parties  reside,  or  the  premises  are  situated.^  But  a 
judge  who  issues  a  warrant  to  dispossess  a  person,  without  having 
obtained  jurisdiction  of  the  matter,  is  a  trespasser,  and  liable  to  an 
action,  although  the  person  dispossessed  came  illegally  into  posses- 
sion.* And,  as  a  general  rule,  where  the  subject-matter  of  a  suit  is 
within  the  jurisdiction  of  the  court,  but  the  want  of  jurisdiction  is  to 


1  2  E.  S.  513,  §  28. 

2  Rowan  v.  Lytile,  11  Wend.  616. 
"  Eoach  V.  Cosine,  9  Wend.  227. 

*  Evertson  o.  Sutton,  5  Wend.  E.  281.  In  Beach  c.  Nixon,  .5  Seld.  K.  35,  there 
was  a  clause  in  the  lease,  authorizing  the  landlord  to  proceed  and  dispossess  the  tenant 
under  this  statute,  upon  the  breach  of  any  of  the  conditions  therein  contained ;  but  the 
Court  of  Appeals  held  that  such  a  covenant  could  not  confer  jurisdiction  to  proceed 
under  tliis  statute,  nor  preclude  the  lessee  from  objecting  a  want  of  jurisdiction.  The 
law  and  not  the  consent  of  parties  confers  jurisdiction,  and  that  rule  could  have  no 
practical  force,  if  consent  given  in  any  form,  could  preclude  inquiry  as  to  the  lawful- 
ness of  the  jurisdiction. 
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the  person  or  place,  unless  such  defect  appears  on  the  process  to  the 
officer  who  executes  it,  he  is  not  a  trespasser ;  but  where  the  subject- 
matter  is  not  within  the  jurisdiction,  every  thing  done  is  absolutely 
void,  and  the  officer  is  a  trespasser.^ 

§  720.  This  statute  appUes  only  to  cases  where  the  conventional 
relation  of  landlord  and  tenant  subsists,  and  not  where  it  is  created 
mainly  by  operation  of  law.  Accordingly,  where  the  case  made  by 
the  affidavit  showed  that  the  alleged  tenant  had  conveyed  the  prem- 
ises to  the  party  who  instituted  the  proceedings,  stipulating  that  he 
should  retain  possession  until  a  certain  period,  and  stated  that  he  held 
over  and  continued  in  possession,  although  that  period  had  elapsed, 
and  had  received  a  month's  notice  to  quit ;  it  was  held  that  these 
facts  did  not  constitute  a  tenancy  within  the  statute,  and  that  the 
officer  had  no  jurisdiction.^  For  a  similar  reason,  a  mortgagor  cannot 
be  turned  out  of  possession  of  the  mortgaged  premises  imder  this 
statute.^  So  where  the  tenant,  instead  of  a  reservation  of  certain  rent, 
agrees  to  work  a  farm  upon  shares,  he  is  not  a  tenant  within  the 
meaning  of  this  statute,  and  cannot  be  removed  for  a  non-comphanee 
with  the  terms  of  his  lease.  Nor  can  such  proceedings  be  instituted 
on  the  ground  of  the  expiration  of  the  term  by  forfeiture,  for  the 
expiration  of  the  term  'mentioned  in  the  statute  means,  as  we  have 
seen,  an  expiration  by  lapse  of  time.*  And  where  a  lease  contains  a 
clause,  that  in  case  of  a  violation  of  any  of  its  conditions,  the  relation 
of  landlord  and  tenant  should  cease  at  the  option  of  the  former,  who 
was  thereupon  to  become  entitled  to  immediate  possession,  under  the 
statute  for  holding  over  after  the  expiration  of  the  term ;  default  in 
payment  of  rent,  does  not  constitute  such  a  holding  over  as  will  justify 
this  proceeding.^  Where  a  tenancy  at  will  exists,  and  the  landlord's 
interest  in  the  estate  has  been  sold  under  an  execution,  the  tenancy  is 
not  terminated,  but  the  purchaser  under  the  sheriff  must  proceed  to 


1  10  Co.  R.  75  ;  Hardr.  480. 

2  Evertson  v.  Sutton,  supra;  Sims  v.  Humphrey,  4  Denio,  R.  185. 
'  Roach  V.  Cosine,  supra, 

*  Oakley  V.  Schoonmalcer,  15  Wend.  R.  226. 

^  Beach  v.  Nixon,  5  Seld.  R.  35.  The  covenant  in  this  lease,  referring  to  summaiy 
proceedings  under  the  statute,  gives  the  officer  no  jurisdiction  in  a  case  that  does  not 
otherwise  come  under  the  statute.  The  law  and  not  the  consent  of  parties,  confers 
jurisdiction. 
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obtain  possession  under  this  statute. ^  The  o-vraer  of  land,  however, 
who  agrees  that  his  creditor  may  occupy  a  dwelling-house  belonging 
to  him  for  the  term  of  one  year,  and  until  he  pays  a  mortgage  which 
the  creditor  holds  against  him,  may  proceed  under  this  statute  to 
obtain  possession,  on  payment  of  the  money,  after  the  first  year,  and 
on  the  refusal  of  the  creditor  to  yield  up  the  possession.  In  such 
a  case,  it  is  at  the  election  of  the  owner,  to  put  an  end  to  the  term  at 
any  time  after  the  first  year,  by  paying  the  mortgage,  although  the 
money  should  not  be  due  for  four  years.^  But  after  distraining  for 
rent  in  arrear,  though  the  distress  be  insufficient  to  satisfy  the 
rent,  a  landlord  is  not  at  liberty  to  institute  proceedings  under  this 
statute,  to  remove  the  tenant ;  for  when  a  forfeiture  has  accrued  upon 
a  clause  of  reentry,  for  rent  in  arrear,  the  forfeiture  will  be  waived,  if 
the  landlord  afterwards  does  any  thing  which  amounts  to  an  acknowl- 
edgment of  a  subsisting  tenancy.^  It  must  also  be  made  to  appear,  not 
only  that  the  holding  over  is  without  permission,  but  that  the  tenant 
holds  under  the  agreement  pursuant  to  which  the  rent  is  claimed  to  be 
due,  at  the  time  the  proceedings  are  instituted ;  for  if  the  tenant  is  then 
holding  under  some  new  agreement  with  the  landlord,  he  cannot  be 
dispossessed  imder  the  statute,  on  the  ground  that  he  is  in  default  in 
the  payment  of  rent,  under  a  prior  agreement.* 

§  721.  As  a  preliminary  to  this  proceeding,  the  statute  requires 
the  landlord  or  lessor,  his  legal  representatives,  agents,  or  assigns,  to 
make  oath  in  writing  of  the  facts,  which,  according  to  the  preceding 
section,  authorize  the  removal  of  the  tenant,  describing  therein  the 
premises  claimed,  and  may  present  the  same  to  one  of  the  officers 


1  Birdsall  v.  Phillips,  17  Wend.  464.  A  judgment  debtor  who  continues  in  posses- 
sion of  the  estate  after  his  title  has  been  divested  by  a  sale  under  an  execution,  is  a 
tenant  within  the  meaning  of  this  act.     Spraker  v.  Cook,  16  N.  Y.  E.  587. 

2  Hunt  V.  Comstock,  15  Wend.  E.  665.  Proceedings  cannot  be  instituted  by  a 
person  who  is  merely  the  owner  of  a  reversion,  expectant  on  the  termination  of  the 
estate  of  the  tenant  for  life,  who  is  in  the  actual  possession  of  the  premises,  against  a 
tenant  to  whom  the  petitioner  has  assumed  to  let  the  same.  A  subsequent  grantee  in 
fee,  of  premises  as  previously  leased  to  another  person  for  life,  is  bound  by  the  cove- 
nant for  quiet  enjoyment  contained  in  the  lease  to  the  tenant  for  life,  and  cannot  insti- 
tute any  proceedings  incompatible  with  the  quiet  enjoyment  of  the  premises  by  the 
tenant  for  life.  He  therefore  cannot  maintain  against  a  third  person,  proceedings  to 
recover  possession  of  the  land,  the  effect  of  which  would  be  to  remove  the  tenant  for 
life  from  the  premises.     Buck  v.  Binninger,  3  Barb.  E.  391. 

s  Wilder  v.  Ewbank,  21  Wend.  587  ;  Jackson  v.  Shelden,  5  Cow.  E.  428. 
*  Burnett  v.  Scribner,  16  Barb.  E.  621. 
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specified  in  a  preceding  section.  The  facts,  and  not  the  evidence  of 
the  facts,  should  be  set  out  in  this  affidavit,  and  must  make  out  a  plain 
case ;  and  therefore,  where  an  affidavit  stated  that  B.  demised  the 
premises  and  afterwards  died,  leaving  his  widow,  who,  after  B.'s  death, 
became  legally  possessed  of  the  lease,  and  entitled  to  receive  the  accru- 
ing rents,  "  and  is  now  entitled  to  possession  of  premises,"  and  further 
stated  that  the  tenant,  and  those  claiming  under  him,  had,  hy  piaying 
rent,  recognized  A.'s  right ;  it  was  held  that  the  affidavit  was  insuffi- 
cient, because  the  first  part  of  the  affidavit  did  not  swear  to  facts,  but 
should  have  shown  how  B.  became  possessed,  either  as  heir  or  devisee, 
or  the  hke  ;  and  that  the  second  part  of  the  affidavit  was  bad,  because 
it  was  not  a  statement  of  facts  hut  of  evidence.^  The  affidavit  must 
not  be  uncertain  or  contradictory,  but  must  show  which  of  the  persons 
proceeded  against  his  tenant,  and  which  of  them  is  an  under-tenant. 
It  should  allege  how  the  defendant  is  in  possession,  in  order  that  the 
officer  before  whom  this  proceeding  is  had,  may  judge  whether  it 
comes  within  the  statutory  description.^  It  should  show,  among  other 
things,  that  the  person  intended  to  be  removed,  is  in  the  occupation 
of  the  premises,  together  with  his  relation  to  the  landlord,  and  should 
name  the  p>erson  of  whom  the  rent  has  been  demanded;  though  if  de- 
fective in  this  particular,  but  states  the  demand  to  have  been  made 
upon  the  land,  it  is  sufficient  to  give  jurisdiction,  and  cannot  be 
objected  to  collaterally;  for  the  remedy,  if  any,  is  by  certiorari? 
When  the  oath  is  made  by  an  agent,  it  is  sufficient  if  probable  want  of 
permission  to  hold  over  appears.*  But  where  proceedings  are  had, 
and  a  verdict  found  for  the  tenant,  the  original  affidavit  cannot  be 
used  as  the  foundation  of  a  new  proceeding  under  this  act ;  and,  when 
it  was  so  used,  and  the  tenant  turned  out  of  possession,  it  was  held 
that  the  proceedings  were  coram  non  judice  and  void,  and  that  tres- 
pass lay  agaiast  both  landlord  and  judge. ^ 


1  Hill  V.  Stocking,  6  Hill,  317.  When  a  man  wishes  to  put  another  out  of  a 
dwelling-house,  upon  an  aiEdavit  and  notice  of  two  hours,  it  is  not  too  much  to  require 
that  he  shall  make  out  a  plain  case  in  his  affidavit,  especially  as  ho  is  allowed  to  be 
his  own  witness.  These  summary  proceedings  must  be  carefully  watched,  or  they  may 
be  turned  into  a  means  of  working  great  injustice  and  oppression.  Per  Bronson,  J., 
in  Duel  v.  Rust,  24  Barb.  E.  438. 

2  Wiggin  V.  Woodruff,  16  Barb.  R.  474. 

^  Ibid. ;  Rogers  v.  Lynde,  14  Wend.  172. 
*  Simpson  i>.  Khinelander,  19  Wend.  103. 
6  McCoy  V.  Hyde,  8  Cow.  E.  68.    In  a  case  of  a  tenancy  from  month  to  month,  the 
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§  721  a.  On  receiving  the  affidavit,  the  officer  issues  his  summons, 
describing  the  premises  of  which  possession  is  claimed,  and  requiring 
any  person  in  possession  of  the  premises,  or  claiming  the  possession, 
forthmth  to  remove  therefrom,  or  to  show  cause  before  him  on  the 
same  day,  or  within  such  time  as  shall  appear  reasonable,  t— not  less 
than  three,  nor  more  than  five  days,  —  why  possession  of  the  said 
premises  should  not  be  dehvered  to  such  applicant.  If  it  be  a  case, 
however,  of  continuing  in  possession  after  the  expiration  of  the  term, 
without  permission  of  the  landlord,  the  magistrate  may  direct  the 
summons  to  be  made  returnable  the  same  day.^  The  summons  should 
be  directed  to  all  the  persons  intended  to  be  removed,  hy  name? 
And  where  a  summons  was  directed  to  W.  (the  original  tenant),  or 
any  other  person  claiming  possession  of  the  premises,  and,  after  re- 
citing the  affidavit,  proceeded  thus :  — "  Therefore,  in  the  name  of  the 
people,  you,  and  those  claiming  under  you,  are  hereby  summoned," 
&c. ;  and  the  constable  who  served  the  summons  made  affidavit  of 
service,  by  giving  personal  notice  of  it  to  W.;  also  by  leaving  a  copy 
with  H.,  who  claims  possession  of  a  portion  of  the  premises ;  and  it 
appeared  that  H.  was  in  possession  of  a  part  of  the  premises  of  which 
W.  was  not ;  the  proceedings  were  held  to  be  void,  for  want  of  juris- 
diction.^ Previous  to  issuing  the  summons,  in  the  case  of  a  tenancy 
at  wiU  or  at  sufferance,  the  magistrate  must  be  satisfied,  by  affidavit, 
that  the  tenancy  has  been  terminated,  by  giving  notice  in  the  manner 
prescribed  by  law.  And  if  appHcation  be  made  for  a  summons,  to 
be  served  on  any  person  holding  over  real  estate  which  shall  have 
been  sold  on  execution,  the  magistrate  must  in  like  manner  be  satis- 
fied that  a  demand  of  possession  has  been  made.* 

§  722.   The  summons  must  be  served,  either :  1.  By  dehvering  to 

landlord  gave  notice  to  quit  on  the  4th  of  May,  but  afterjvards  receired  rent  to  1  st  of 
June  following,  and  on  17th  June  commenced  proceedings,  without  stating  in  his  affi- 
davit, that  at  the  time  he  received  the  rent,  he  reserved  his  rights  under  this  notice  to 
quit ;  it  was  held  that  his  acceptance  of  rent  was  a  waiver  of  the  notice,  and  tliat  his 
proceeding  was  consequently  erroneous.    Prindle  v.  Anderson,  19  Wend.  R.  391. 

1  Session  Laws,  1851,  chap.  460. 

2  Sims  V.  Humphrey,  4  Denio,  E.  185. 

^  Hill  V,  Stocking,  6  Hill,  317.  But  where  a  proceeding  was  against  two  persons, 
both  of  whom  were  named  in  the  afBdavit,  and  the  summons  was  directed  to  one  of 
them,  and  any  other  person  in  possession  of  the  premises,  and  both  appeared  before  the 
oiBcer,  made  affidavits,  and  had  a  trial  by  jury,  without  objecting  to  the  summons,  it 
was  held  to  be  sufficient.     Sims  v,  Humphrey,  supra. 

4  2  E.  S.  513,  §  30,  31. 

45 
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the  tenant,  to  whom  it  shall  be  directed,  a  true  copy  thereof,  and  at 
the  same  time  showing  him  the  original ;  or,  2.  If  such  tenant  be 
absent  from  his  last  or  usual  place  of  residence,  by  leaving  a  copy 
thereof  at  such  place,  with  some  person  of  mature  age  residing  on 
the  premises.  Or  if  there  be  no  such  person  residmg  thereon,  ser- 
vice may  be  made  by  afiSxing  a  copy  of  the  summons  upon  a  con- 
spicuous part  of  the  demised  premises.^  Where  there  are  under- 
tenants upon  the  premises,  each  one  of  them  must  be  served  with  a 
copy  of  the  summons,  in  order  that  they  may  have  an  opportunity 
of  defending  their  possession ;  and  no  warrant  can  issue  to  dispossess 
such  as  have  not  been  served.  It  is  not  necessary,  however,  to  serve 
them  with  a  copy  of  the  affidavit  on  which  the  summons  is  founded.^ 
If,  at  the  time  appointed  in  the  summons,  no  sufficient  cause  be  shown 
to  the  contrary,  and  due  proof  of  the  service  of  the  summons  be  made 
to  such  magistrate,  he  shall  thereupon  issue  his  warrant  to  the  sheriff 
of  the  county,  or  to  any  constable  or  marshal  of  the  city  or  town 
where  the  premises  are  situated,  commanding  him  to  remove  all  per- 
sons from  the  said  premises,  and  to  put  the  said  applicant  to  such 
magistrate  into  the  fuU  possession  thereof.^  There  is  not  sufficient 
proof  of  the  service  of  the  summons,  without  showing  the  tenant's 
absence  from  his  last  or  usual  place  of  residence,  or  that  the  copy  was 
left  there  with  a  person  of  mature  age.* 

« 
§  723.  If  the  tenant  is  disposed  to  contest  the  landlord's  pro- 
ceedings upon  the  return  of  the  summons,  and  denies  his  right  to 
take  possession  in  this  summary  manner,  the  statute  reserves  to  him 
the  privilege  of  having  his  case  tried  by  a  jury.  Any  person  in  pos- 
session of  such  demised  premises,  or  any  person  claiming  possession 
thereof,  may,  at  the  time  appointed  in  the  summons  for  showing  cause, 
file  an  affidavit  with  the  magistrate  who  issued  it,  denying  the  facts 
upon  which  the  summons  ,was  issued,  or  any  of  those  facts,  and  the 
matters  thus  controverted  may  be  tried  by  the  magistrate,  or  by 
a  jury ;  provided  either  party  to  such  proceeding  shall,  at  the  time 
appointed  in  the  summons  for  showing  cause  (and  before  adjourn- 
ment) ,  demand  a  jury,  and  shall  at  the  time  of  the  demand,  pay  the 


1  Laws  of  1857,  Vol.  2,  p.  509. 

^  Sims  V.  Humphrey,  supra. 

8  Ibid.  514,  4  32,  33. 

*  Cameron  v.  McDonald,  1  Hill,  R.  512. 
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necessary  costs  and  expenses  of  obtaining  sucli  jury.^  In  order  to 
form  such  jury,  the  magistrate  with  whom  the  affidavit  is  filed  must 
nominate  twelve  reputable  persons,  qualified  as  jurors  in  courts  of 
record ;  and  issue  his  precept,  directed  to  the  sherifi"  or  one  of  the 
constables  of  the  county,  or  any  constable  or  marshal  of  the  city  or 
town,  commanding  him  to  summqn  the  person  so  nominated  to  appear 
before  the  magistrate,  at  such  time  and  place  as  he  shall  therein  ap- 
point, not  more  than  three  days  from  date,  for  the  purpose  of  trying 
such  matters.^  It  is  erroneous  to  summon  twenty,  instead  of  eighteen 
jurors,  under  this  section,  for  summary  proceedings  are  open  to  all 
technical  objections,  unless  the  statute  under  which  they  are  had  re- 
quires that  it  shall  be  liberally  construed  by  the  court.^  Six  of  the 
persons  so  summoned  shall  be  balloted  for  and  drawn,  in  hke  manner 
as  jurors  in  courts  of  record ;  and  shall  be  sworn  by  the  magistrate 
well  and  truly  to  hear,  try,  and  determine  the  matters  in  difference 
between  the  parties.  A  tenant  proceeded  against,  under  this  statute, 
cannot  set  up  title  to  the  premises  acquired  by  him  since  the  taking 
of  his  lease,  in  bar  of  the  landlord's  claim  to  be  put  in  possession.* 


1  2  E.  S.  514,  I)  34,  as  amended  by  laws  of  1849,  ch.  193,  5  2,  and  laws  of  1857. 
An  affidavit  of  the  tenant,  stating  that  the  landlord  had  previously,  by  a  similar  pro- 
ceeding, impleaded  the  tenants  before  a  magistrate,  on  account  of  the  non-payment 
of  the  same  rent,  and  that  the  parties  appeared,  and  after  their  proofs  and  allegations 
were  heard,  the  magistrate  gave  judgment  in  favor  of  the  tenants ;  is  not  sufficient  to 
bar  the  landlord's  claim,  as  it  does  not  show  what  issue,  or  whether  any  was  joined, 
or  upon  what  ground  the  judgment  proceeded.  Geisler  v.  Acosta,  5  Seld.  K.  227, 
Whether  a  defence  in  such  proceedings  can  be  interposed  by  plea, — Quere.  Where  two 
tenants  are  jointly  charged  in  the  affidavit  of  the  landlord,  with  holding  over,  after 
demand  and  non-payment  of  rent,  the  affidavit  of  one  of  them,  that  the  rent  had  not 
been  demanded  of  him,  is  not  sufficient  to  make  an  issue  requiring  the  summoning  of  a 
jury.  A  demand  of  the  rent  of  one  tenant,  where  two  hold  jointly,  is  sufficient  to 
authorize  the  proceedings.     Ibid. 

a  2  R.  S.  514,  §  35. 

8  Farrington  v.  Morgan,  20  Wend.  E.  207.  This  decision  was  made  under  the 
statute  of  1830,  which  required  eighteen  jurors  to  be  summoned,  instead  of  twelve. 

*  Eowan  v.  Lyttle,  11  Wend.  E.  616.  An  interruption  of  the  enjoyment  of  a  privi- 
lege conferred  by  a  lease,  by  physical  means  adopted  by  the  landlord,  constitutes  an 
eviction,  and  suspends  not  only  the  rent,  but  also  the  landlord's  remedies  for  the  re- 
covery of  possession ;  and  where  a  mill,  with  a  railroad  leading  to  it,  were  included 
in  a  lease,  and  the  lessor,  after  the  tenant  had  taken  possession,  tore  up  the  rails, 
the  court  held  it  to  be  an  eviction  of  the  tenant,  which  barred  his  action  for  the  re- 
covery of  possession  on  the  ground  of  non-payment  of  rent.  Peck  v.  Hiler,  24  Barb. 
E.  178.  And  it  did  not  alter  this  case  that  the  defendant  had  recovered  damages 
of  the  lessor  for  a  breach  of  the  covenant  for  the  use  of  the  railroad,  the  covenant  being 
a  continuing  covenant. 
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After  hearing  the  allegations  and  proof  of  the  parties,  the  jury  are 
to  be  kept  together  until  they  agree  on  their  verdict,  by  the  sheriff 
or  one  of  his  deputies,  or  a  constable,  or  by  some  proper  person  ap- 
pointed by  -the  magistrate  for  that  purpose,  who  shall  be  sworn  to 
keep  the  jury  as  is  usual  in  hke  cases  in  courts  of  record.  If  the 
jury  cannot  agree,  after  being  kept  together  for  such  time  as  the 
magistrate  shall  deem  reasonable,  he  may  discharge  them  and  nomi- 
nate a  new  jury,  and  issue  a  new  precept.  If  there  be  a  default  of 
jurors  on  the  return  of  a  venire,  the  justice  is  authorized  to  issue  a 
second  venire,  until  a  jury  appears.'- 

§  724.  Any  magistrate  before  whom  the  application  may  be  pend- 
ing, may,  upon  the  request  of  either  party,  adjourn  the  hearing,  for 
the  purpose  of  enabhng  the  party  to  procure  his  witnesses,  whenever 
it  shall  appear  to  be  necessary,  but  the  adjournment  shall  in  no  case 
exceed  ten  days.  He  may  also,  at  the  request  of  either  party,  issue 
his  subpoena,  requiring  any  person  to  appear  and  testify  before  him, 
or  before  the  jury,  touching  the  matters  directed  to  be  heard  by 
them ;  and  every  person  who,  being  served  with  such  subpoena,  shall, 
without  reasonable  cause,  refuse  or  neglect  to  appear,  or  appearing, 
shall  refuse  to  answer  upon  oath  touching  the  matters  aforesaid,  will 
be  subject  to  the  proceedings  and  penalties  provided  by  law  in  similar 
cases.  Provision  is  also  made  by  the  statute  for  one  or  more  adjourn- 
ments, and  for  the  issuing  of  subpoenas,  to  enable  the  parties,  or  either 
of  them,  to  procure  the  attendance  of  witnesses,  in  the  prosecution  or 
defence  of  the  cause.  If  the  magistrate  improperly  refuse  to  adjourn, 
it  seems  the  Supreme  Court  will  not  take  notice  of  such  refusal,  on 
certiorari.^  After  the  litigation  has  terminated,  and  the  officer  has 
received  the  warrant  authorizing  him  to  put  the  landlord  in  posses- 
sion of  the  premises,  he  proceeds  to  execute  the  same  ;  the  statute 
directing  the  officer  to  whom  such  warrant  for  delivering  possession 
shall  be  directed  and  delivered,  in  either  of  the  cases  aforesaid,  to 
execute  the  same  according  to  the  tenor  thereof.  If  the  decision  of 
the  magistrate,  or  the  verdict  of  the  jury  so  summoned,  shall  be  in 
favor  of  the  lessor  or  landlord,  or  other  person  claiming  the  possession 
of  the  premises,  the  magistrate  shall  issue  his  warrant  to  the  sheriff 
of  the  county,  or  to  any  marshal,  or  constable  of  the  county  in  which 

1  Roach  V.  Cosine,  9  Wend.  K.  230. 

2  "Wilson  V.  Green,  20  Wend.  R.  180. 
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the  premises  are  situated,  commanding  him  to  put  the  landlord,  lessor, 
or  other  person,  into  possession  of  the  premises. ^ 

§  725.  The  issuing  of  the  warrant  for  the  removal  of  the  tenant, 
operates  as  a  dissolution  of  the  relation  of  landlord  and  tenant.  The 
statute  declares :  "  Whenever  a  warrant  shall  be  issued  as  aforesaid, 
by  any  such  magistrate,  for  the  removal  of  any  tenant  from  any 
demised  premises,  the  contract  or  agreement  for  the  use  of  the 
premises,  if  any  such  exists,  and  the  relation  of  landlord  and  tenant 
between  the  parties,  shall  be  deemed  to  be  cancelled  and  annulled."  ^ 
This  section,  however,  is  not  intended  to  prevent  a  landlord  from 
collecting  the  same  rent  from  the  tenant  for  the  non-payment  of  which 
he  was  dispossessed.  Its  operation  is  not  to  annul  the  lease  from  its 
date,  but  only  from  the  time  of  the  defaidt  for  which  the  warrant 
issued.  Compensation  for  the  use  of  the  premises  by  the  tenant 
intermediate  the  default  and  the  time  he  is  dispossessed,  cannot, 
however,  be  recovered  by  an  action  on  the  lease  ;  but  the  landlord's 
only  remedy  for  this  is,  by  an  action  of  trespass,  in  which  he  recovers 
a  sum  proportionate  to  the  rent,  as  damages  for  the  wrongful  de- 
tention.^ 

§  726.  In  either  of  the  cases  contemplated  by  the  statute,  except 
where  the  tenant  holds  over  after  the  expiration  of  his  term,  provision 
is  made  for  a  stay  of  all  proceedings  against  the  tenant,  upon  his 
complying  with  the  requisition  of  the  law,  adapted  to  his  particular 
case.  And  the  proceedings  wiU  be  stayed,  in  any  stage  of  the  cause, 
upon  the  terms  mentioned  in  the  statute.  The  issuing  of  the  warrant 
of  removal  will  be  stayed  in  the  case  of  a  proceeding  for  the  non- 
payment of  rent,  if  the  person  owing  the  rent  shall,  before  such 
warrant  be  actually  issued,  pay  the  rent  due,  and  all  the  costs  and 
charges  of  the  proceedings,  or  give  such  security  as  shall  be  satis- 
factory to  the  said  magistrate,  to  the  person  entitled  to  such  rent,  for 
the  payment  thereof,  and  the  costs  aforesaid,  in  ten  days.  And  in 
case  the  person  giving  such  security,  shall  not  within  the  said  ten 
days,  produce  to  the  magistrate  satisfactory  evidence  of  the  payment 
of  the  rent  and  costs,  the  warrant  of  removal  may  at  any  time  there- 


1  2  E.  S.  5U,  H  36-39. 

2  2  K.  S.  515,  H  41^3. 

=  ^insdale  v.  White,  6  Hill,  E.  507;  Eubicun  v.  Williams,  1  Ashm.  235. 
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after  be  issued.  When  the  application  to  a  magistrate  is  founded  on 
the  fact  that  the  tenant  or  lessee  has  taken  the  benefit  of  any  insol- 
vent act,  or  been  discharged  under  any  act  for  the  relief  of  his 
person  from  imprisonment,  the  proceedings  shall  be  stayed,  if  at  any 
time  before  issuing  the  warrant  for  removal,  the  tenant  or  lessee,  or 
his  assignee,  shall  pay  the  costs  of  such  proceedings  as  have  been 
had,  and  give  such  security  to  the  person  entitled  to  the  rent,  for  the 
payment  thereof,  as  it  shall  become  due,  as  shall  be  satisfactory  to 
the  magistrate.  When  the  application  is  founded  on  an  alleged  sale 
by  execution,  of  the  premises  occupied  by  the  defendant  in  such 
execution,  the  proceedings  wUl  be  stayed,  if  at  any  time  before 
issuing  the  warrant  of  removal,  the  occupant  shall,  1.  Pay  the  costs 
of  such  proceeduigs.  2.  File  with  the  officer  before  whom  the  appli- 
cation is  pending,  an  affidavit  that  he  claims  the  possession  of  such 
premises  by  virtue  of  some  title  or  right  acquired  after  such  premises 
were  sold,  or  as  guardian  or  trustee  for  any  other ;  and,  3.  Execute 
a  bond  to  the  applicant  for  such  warrant,  in  such  penalty,  and  with 
such  sureties,  as'  the  magistrate  shall  approve,  conditioned  to  pay  the 
costs  which  may  be  recovered  against  him  in  any  ejectment  that  may 
be  brought  by  such  applicant  within  six  months,  for  the  recovery  of 
the  possession  of  such  premises ;  and  to  pay  the  value  of  the  use  and 
occupation  of  such  premises,  from  the  date  of  such  bond,  to  the  time 
such  apphcant  shall  obtain  possession  of  the  same  by  virtue  of  a 
recovery  in  such  action  of  ejectment;  and  also  conditioned  not  to 
commit  any  waste  or  injury  to  such  premises  during  his  occupation 
thereof. 

§  727.  The  Supreme  Court  may  award  a  certiorari  for  the  pur- 
pose of  examining  any  adjudication  made  on  any  appHcatlon  hereby 
authorized  ;  but  the  proceedings  shall  not  be  stayed  or  suspended  by 
such  writ  of  certiorari,  or  by  any  other  writ  or  order  of  any  court  or 
officer.!  ^  court  of  equity  has  no  power  to  stay  these  proceedings, 
and  if  a  tenant  sustains  injury  or  damage  by  being  wrongfully  dis- 
possessed, he  has  an  adequate  remedy  by  a  writ  of  restitution  from 
the  Supreme  Court,  or  by  an  action  upon  the  covenant  for  quiet 
enjoyment  contained  m  the  lease. ^    In  the  return  to  the  certiorari,  it 


1  2  R.  S.  515,  ^  44-47 ;  Lynde  v.  Noble,  20  Johns.  R.  80. 

2  Smith  V.  Mofifat,  1  Bavb.  R.  65.    His  honor,  Judge  Edmonds,  in  delivering  the 
lucid  and  able  opinion  in  this  case  remarks  :  "  The  statute  has  declared  ij  language 


CH.  XIV.]      SUMMARY  PROCEEDINGS  TO  RECOVER  POSSESSION.  535 

must  affirmatively  appear  that  the  officer  to  whom  the  precept  for  that 
purpose  was  directed,  was  commanded  to  summon  eighteen  reputable 
persons  qualified  to  serve  as  jurors  in  courts  of  record,  who  had  been 
nominated  by  the  magistrate  before  whom  the  proceedings  were  had, 
or  the  proceedings  wiU  be  quashed.  It  is  not  enough  if  the  return 
states  that  the  officer  was  commanded  to  summon  a  jury  as  directed 
ly  the  statute.'^  Upon  such  certiorari,  the  Supreme  Court  have 
power  to  examine  into  the  correctness  of  all  the  decisions  of  the 
officer  before  whom  the  proceedings  were  had,  upon  questions  of  law, 
and  also  to  require  the  retm-n  of  such  parts  of  the  proceedings  as  are 
material  to  an  examination  of  the  case  upon  its  merits.  The  authority 
of  the  court  in  such  case,  is  not  limited  to  questions  of  jurisdiction  and 
regularity .2  Whenever  any  such  proceedings  brought  before  the 
Supreme  Court  by  certiorari,  shall  be  reversed  or  quashed,  the  court 
may  award  restitution  to  the  party  injured,  with  costs,  and  may  make 
such  orders  and  rules,  and  issue  such  process,  as  may  be  necessary  to 
carry  their  judgment  into  effect.  In  all  cases  of  an  apphcation  pur- 
suant to  the  provisions  of  this  article,  the  prevaihng  party  shall 
recover  costs,  and  may  maintain  an  action  for  the  recovery  thereof, 
and  if  the  proceedings  shall  be  reversed  or  quashed  by  the  Supreme 
Court,  the  tenant  or  lessee  may  recover  against  the  person  making 
apphcation  for  such  removal,  any  damages  he  may  have  sustained  by 
reason  of  such  proceeding,  with  costs,  in  an  action  on  the  case. 


too  explicit  to  leave  room  for  doubt,  that  no  court  or  oflicer  shall  stay  these  proceed- 
ings by  any  writ  or  order  whatever ;  and  I  cannot  imagine  language  that  could  more 
explicitly  take  away  the  power  of  a  court  of  equity,  by  its  writ  of  injunction  to  stay 
the  proceedings,  either  before  or  after  adjudication."  An  opposite  construction  would 
virtually  repeal  the  statute,  which  was  intended  to  afford  landlords  a  prompt  and 
speedy  method  of  obtaining  possession  of  their  lauds,  when  tenants  hold  over  after  the 
expiration  of  their  term.  The  proceedings  before  the  justice,  may,  however,  be  removed 
by  appeal  to  the  county  court  in  the  same  manner  and  with  the  like  effect,  and  upon 
like  security,  as  appeals  from  judgments  of  justices  of  the  peace  in  civil  actions,  ex- 
cept that  the  decision  of  the  county  judge  shall  be  an  affirmance  or  reversal  of  such 
judgment  and  be  final.  But  in  addition  to  the  security  for  the  judgment  required  by 
law  in  case  of  such  appeal  in  order  to  stay  the  issuing  of  a  warrant  or  execution,  there 
must  in  case  of  appeal  by  the  tenant,  be  security  also  given  for  the  payment  of  all 
rent  accruing  or  to  accrue  upon  the  premises,  subsequent  to  the  application  to  the  jus- 
tice. And  no  appeal  can  be  allowed  under  this  provision  of  the  statute,  unless  the 
security  for  the  judgment  shall  be  given  and  approved  by  the  justice  at  the  time  of 
allowing  the  appeal,  and  served  on  the  justice  with  the  affidavit  for  appeal.  Laws  of 
New  York,  1849,  Ch.  193,  §  5. 

1  Farrington  v.  Morgan,  20  Wend.  B.  207. 

2  Anderson  v.  Prindle,  23  Wend.  R.  616;  Buck  v.  Biuninger,  3  Barb.  E.  391. 


536  LAW    OF   LANDLORD    AND    TENANT.  [CH.  XIV. 

§  728.  The  statute  has  further  guarded  the  rights  of  both  parties, 
by  providing  that  nothing  contained  in  that  title  shall  be  construed  to 
impair  the  rights  of  any  landlord  or  lessor,  or  of  any  tenant,  in  any 
case  not  therein  provided  for.^  By  the  law  of  12th  April,  1842,  also, 
in  proceedings  under  the  second  subdivision  of  the  28th  section  of 
the  above  statute,  if  the  unexpired  term  of  the  lease  exceeds  five 
years  at  the  time  of  issuing  the  warrant,  the  lessee,  his  assigns  or 
personal  representatives,  may,  at  any  time,  within  one  year  after 
possession  of  the  demised  premises  shaU.  have  been  delivered  to  the 
landlord,  pay,  or  tender  to  the  lessor,  his  representatives,  or  attorney, 
or  to  the  officer  who  issued  the  warrant,  all  rent  in  arrear  to  the  time 
of  payment  or  tender,  and  all  costs  incurred  ;  and  in  such  case  the 
premises  shall  be  restored  to  the  lessee,  who  shall  hold  and  enjoy  the 
same  without  any  new  lease  thereof,  according  to  the  terms  of  the 
original  demise ;  and  any  mortgagee  of  the  lessee,  or  any  part 
thereof,  who  shall  not  be  in  possession  of  the  premises,  or  any  judg- 
ment creditor  of  the  lessee,  who  shall,  within  a  year  after  the  exe- 
cution of  the  warrant,  pay  all  rent  in  arrear,  all  costs  and  charges  as 
aforesaid,  and  perform  aU  the  agreements  of  the  first  lessee,  shall  not 
be  aiFected  by  such  recovery  ;  and  such  judgment  creditor  may  file  a 
suggestion  of  such  payment  upon  the  recoi'd,  and  issue  execution  for 
the  amount  of  the  original  judgment  and  of  such  payment. 

1  2  E.  S.  §5  48-51. 
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CHAPTER   XV. 

THE  TENANT'S  REMEDIES. 


SECTION  I. 

ACTIONS  FOR  A  WRONGFUL  OR  IRRBeULAR  DISTRESS. 

§  729.  We  now  proceed  to  speak  of  the  remedies,  which  more 
appropriately  belong  to  the  tenant,  and  by  means  of  which  the  law 
redresses  such  wrongs  as  he  may  suffer,  at  the  hands  of  an  unjust  or 
inconsiderate  landlord.  For,  if  a  landlord  takes  a  wrongful  distress, 
that  is,  a  distress  where  no  rent  is  due,  or  not  so  much  as  is  distrained 
for ;  or  if,  though  rent  be  due  at  the  time  of  the  seizure,  a  tender  of 
the  amount  is  made  before  the  goods  are  impounded ;  or,  if  he  takes 
goods  which  are  not  by  law  subject  to  distress ;  or,  if  he  distrains 
irregularly,  that  is,  where  the  distress  itself  is  legal,  but  some  of  the 
proceedings  thereon  are  not  in  conformity  with  the  statutes  by 
which  they  are  regulated ;  or,  if  he  takes  things  privileged  from 
distress,  as  by  severing  fixtures  from  the  freehold,  or  take  beasts  of 
the  plough,  while  other  things  remain  on  the  premises  sufficient  to 
satisfy  the  distress;  the  tenant  may  either  rescue  .them  before  they  are 
impounded,  or  maintain  an  action  against  the  landlord  suited  to  the 
exigency  of  the  case,  and  accordiug  to  the  nature  of  the  grievance. 
The  action  of  replevin,  is  the  usual  remedy  the  law  gives,  for  a  re- 
turn of  goods  wrongfully  taken,  btit  for  the  abuse  of  a  distress,  tres- 
pass or  case  is  the  appropriate  remedy.^ 

§  730.   The  ancient  statute  of  Marlebridge  (52  Hen.  3,  c.  4), 


1  Connah  v.  Hale,  23  Wend.  K.  462 ;  Perreau  ./.  Bevan,  5  B.  &  C.  384 ;  1  Wms. 
Saund.  195,  n. ;  Dalton  v.  Whittem,  1  Car.  &  Kir.  961 ;  Co.  Lit.  160,  b. ;  5  Term  E. 
248. 
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whicli  forms  the  basis  of  all  subsequent  legislation  on  this  subject, 
both  in  England  and  America,  enacts,  "  distresses  shall  be  reasonable 
and  not  too  great;  and  they  that  take  unreasonable  and  undue 
distresses  shall  be  grievously  amerced,  for  the  excess  of  such  dis- 
tress." The  remedy  for  a  party  aggrieved  under  this  statute,  is  by 
an  action  on  the  case,  and  not  trover  or  trespass.^  To  enable  a  party 
to  maintain  an  action  for  taking  an  unreasonable  or  excessive  dis- 
tress, it  is  not  necessary  that  express  maUce  should  be  shown ;  it  is 
sufficient  if  the  goods  taken  appear  to  be  greatly  disproportionate  to 
the  amount  of  rent  due.  But  it  is  not  every  trifling  excess  that  will 
render  the  landlord  liable  to  this  action ;  for  where  there  is  but  one 
thing  on  the  premises  which  can  be  taken,  so  that  the  landlord  must 
either  take  it  or  go  without  his  distress,  an  action  will  not  lie,  although 
the  value  of  the  thing  taken  greatly  exceed  the  amount  of  rent  due.^ 

§  731.  Nor  is  it  necessary  that  the  proceedings  should  have 
gone  further  than  a  levy  under  a  distress  warrant,  in  order  to  fix 
the  landlord's  liability ;  for  where  a  landlord's  agent  went  upon  the 
premises  of  the  tenant,  walked  around  them,  and  gave  the  usual 
written  notice  that  he  had  distrained  certain  goods  lying  there,  for 
rent,  &c.,  and  then  went  away  without  leaving  any  person  in  pos- 
session ;  it  was  held  that  this  was  a  sufficient  seizure  to  give  the 
tenant  a  right  of  action  for  an  excessive  distress ;  and  that  quitting 
the  premises  without  leaving  a  person  in  possession,  was  not  an 
abandonment  of  the  distress.^  If  the  landlord  distrains  after  the 
tenant  has  tendered  the  rent,  without  making  a  subsequent  demand 
of  it,  and  being  refused  by  the  tenant,  an  action  may  still  be  main- 
tauied  for  an  excessive  distress.*  And  in  such  action  the  tenant  will 
not  be  required  to  prove  the  precise  amount  due.^  Nor  does  the 
tenant  waive  his  right  of  action  by  entering  into  an  arrangement  with 
the  landlord  respecting  the  sale  of  the  goods  seized.^  But  where  the 
tender  is  not  made  until  after  the  distress  has  been  impounded,  case 
will  not   he  for   the  detainer,^   nor  can  an  action  for  an  excessive 


1  Hutchins  V.  Chambers,  1  Burr.  589 ;  Wliitworth  v.  Smith,  1  Mo.  &  Ry.  193. 

2  Field  V.  Mitcliell,  6  Esp.  R.  71 ;  2  B.  &  C.  823. 

«  Swan  V.  Earl  of  Falmouth,  8  B.  &  C.  456 ;  7  Bing.  153. 
*  Branseomb  v.  Bridges,  1  B.  &  C.  145. 

6  Sells  V.  Hoase,  1  Bing.  R.  401  ;  8  Moore,  451 ;  1  C.  &  P.  28. 
8  Willoughby  v.  Backhouse,  2  B.  &  C.  821 ;  4  Dow.  &  Ky.  539. 

7  ShoriEf  y.  James,  1  Bing.  R.  341. 
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distress  be  maintained  after  a  judgment  recovered  in  replevin.^ 
Even  a  lodger  may  maintain  an  action  if  his  goods  are  taken  on 
an  excessive  distress,  by  the  landlord  of  the  party  under  whom  he 
occupies.^  The  right  of  action,  however,  for  taking  an  excessive 
distress,  is  said  to  be  strictly  personal^  and  does  not  pass  to  assignees, 
or  personal  representatives.^ 

§  782.  Trespass  was  the  tenant's  usual  remedy  at  common  law, 
if  the  landlord  distrained  where  no  rent  was  due.  The  statute  2 
W.  &  M.  c.  5,  which  first  enabled  a  landlord  to  sell  a  distress  that 
had  been  seized  for  rent,  provided,  that  if  any  person  should  distrain 
and  sell  under  that  act  for  any  rent  pretended  to  be  due,  when  in  fact 
no  rent  was  due,  the  owner  of  the  goods  might  recover  double  the 
value  of  the  goods  so  distrained  and  sold.  This  statute  does  not 
apply  to  the  case  of  distraining  for  more  rent  than  is  due,  or  where 
there  is  no  right  to  distrain,  but  only  where  no  rent  is  due.  If  there  is 
any  rent  due,  it  will  protect  the  distrainor  from  the  penalty  of  paying 
double  the  value  of  the  goods,  although  he  may  be  liable  in  another 
way  if  he  proceeds  without  authority.*  It  is  to  be  observed,  also, 
that  the  statute  extends  only  to  cases  where  the  goods  distrained  have 
been  sold  ;  if  they  have  not  been  sold,  the  remedy  is  by  an  ordinary 
action  of  trespass  for  damages,  as  at  common  law.^ 

§  733.  At  common  law,  a  landlord  cannot  distrain  twice  for  the 
same  rent ;  nor  can  he  distrain  for  part  of  the  rent  at  one  time  and 
part  at  another,  if  there  were  sufficient  goods  upon  the  premises  at 
the  time  of  the  first  distress,  to  have  enabled  him  to  have  then  dis- 
trained for  the  whole.  If  he  does  either  he  is  liable  to  the  tenant  for 
damages,  either  in  trespass  or  case,  at  the  tenant's  option.^  So  if, 
after  having  distrained  goods  sufficient  to  pay  the  rent,  he  abandons 
that  distress,  and  afterwards  make  a  second  distress  for  the  same 
rent,  he  is  also  liable  for  damages  in  either  form  of  action.''  If, 
however,  he  distrains  for  the  entire  rent,  but  by  mistake  in  the  value 


1  Phillips  V.  Berryman,  Johns.  N.  P.  Trespass,  IX. 

2  Pisher  v.  Alger,  2  Car.  &  Pay.  374. 

"  O'Donnell  v.  Seybert,  13  S.  &  R.  64;  Smith  v.  Meander,  16  Ibid.  375. 
•  Peters  v.  Newkirk,  6  Cow.  K.  103. 

5  Lockier  v.  Patterson,  1  Car.  &  K.  271. 

6  Lear  v.  Caldicott,  4  Q.  B.  E.  123  ;  45  E.  C.  L.  E. 
'  Smith  V.  Goodwin,  4  B.  &  Ad.  413. 
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of  the  goods  distrained  takes  an  insufficient  distress,  a  second  distress 
for  such  insufficiency  will  be  lawful,  although  there  might  have  been 
sufficient  goods  upon  the  premises  to  have  answered  the  whole  de- 
mand at  the  tii^e  of  the  first  taking.  And  he  may  take  a  second 
distress  upon  goods  subsequently  coming  upon  the  premises,  if,  in  the 
first  instance,  he  distrained  all  the  goods  he  could  then  find  thereoii 
for  the  entire  rent,  and  the  goods  did  not  cover  the  amount  of  the  rent 
due.^ 

§  734.  If  rent  is  due  at  several  days,  the  taking  of  a  distress  on 
one  day  for  rent  will  be  no  bar  to  the  taking  of  another  rent  on 
another  day ;  nor  does  it  matter  whether  the  first  distress  be  taken 
for  the  rent  which  last  became  due.^  And  where  cattle,  taken  and 
impounded  as  a  distress,  die,  without  any  fault  or  neglect  in  the 
distrainor,  he  may  lawfully  take  another  distress.^  Where  a  landlord 
has  distrained  for  rent,  and  the  tenant,  in  order  to  prevent  a  sale,  has 
given  a  promissory  note  for  the  arrears  then  due,  in  which  note 
a  third  person  has  joined  as  security;  should  the  landlord  again 
distrain  for  rent  accruing  after  the  period  to  which  the  note  referred, 
and  the  proceeds  of  such  second  distress  are  not  sufficient  to  satisfy 
both  the  demand  in  respect  of  the  promissory  note,  and  also  the  rent 
subsequently  accrued,  they  must  first  be  applied  in  discharge  of  the 
note,  or  rather  of  the  debt  for  which  the  note  was  given ;  since  while 
the  note  remains  unpaid  it  was  merely  a  collateral  security,  not 
affecting  the  landlord's  right  of  distress.* 

§  735.  Case  lies  at  common  law,  for  distraining  for  more  rent  than 
was  due,  even  though  the  distress  taken  was  not  sufficient  to  pay  the 
rent  due  ;  for  though  there  is  in  such  case  no  real  damage,  there 
is  legal  damage  ;  and  the  action  lies,  though  the  notice  of  distress 
for  more  rent  than  is  due,  is  withdrawn,  and  the  distress  is  sold 
under  a  second  notice,  for  the  rent  really  due.  Nor  will  the  re- 
linquishment of  the  excessive  sum  distrained  for,  cure  the  wrong, 
any  more  than  the  return  of  a  chattel  converted,  cures  the  con- 
version.^   If  a  landlord  take  things  which  are  by  law  exempt  from 

1  Bro.  Abr.  Distress,  96 ;  Hutchins  v.  Chambers,  1  Burr.  589 ;  1  Cr.  M.  &  E.  696. 

2  Pamer  v.  Stabick,  1  Sid.  44. 

8  Vasper  v.  Eddowes,  Ld.  Ray.  720;  Salk.  248;  11  Mod.  K.  21 ;  12  Ibid.  658. 
*  Heming  v.  Ernuss,  1  Price,  K.  386. 

5  Taylor  v.  Henniker,  4  Per.  &  Day.  242  ;  12  Ad.  &  El.  488,  oveiTuling  'Wilkinson 
V.  Terry,  1  M.  &  Ey.  377. 
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distress,  the  tenant,  or  person  from  whose  possession  they  were 
taken,  or  the  owner,  if  he  have  a  right  to  the  immediate  possession, 
may  maintam  either  trover,  trespass,  or  replevin  against  the  party 
distraining ;  or  the  landlord,  if  he  can  be  connected  with  the  dis- 
tress; or  both.  If  the  things  have  been  removed  and  sold,  the 
plaintiiF  will  be  entitled  to  their  value,  and  the  damage  he  has 
sustained  by  their  removal.  But  if  they  have  not  been  removed, 
and'  the  tenant  has  paid  the  rent  and  expenses,  to  prevent  their 
removal,  he  will  only  be  entitled  to  the  actual  damage  sustained  by 
the  seizure.^ 

§  736.   We  have  seen  that,  at  common  law,  any  irregularity  or  un- 
lawful act  in  taking  a  distress,  made  the  landlord  a  trespasser  from 
the  beginning,  and  a  tenant  might  proceed  against  him  accordingly  ; 
but  that  the  statute  now  only  authorizes  the  party  aggrieved  to  main- 
tain an  action  of  trespass,  or  trespass  on  the  case,  for  any  special 
damage  he  may  have  sustained,  by  such  irregularity,  or  unlawful 
act.     An  irregularity  consists  in  either  omitting   to   do   something 
necessary,  for  the  due  and  orderly  conducting  a  legal  proceeding, 
or  doing  it   in  an  unseasonable  time,  or  improper  manner.      The 
nature  of  the  irregularity  must  determine  the  form  of  action,  except 
where,  by  virtue  of  a  statute,  as  in  New  York,  pase  may  be  a  con- 
current remedy  with  trespass,  under  any  circumstances.     Hence  for 
an  irregularity,  consistmg  in  the  omission  to  appraise  the  goods,  be- 
fore they  were  sold,  the  action  wUl  be  on  the  case.     But  where  the 
party  remained  in  possession  of  the  goods  in  the  plaintiff's  house 
beyond  five  days,  and  then  removed  them,  it  was  held  that  trespass 
was  maintainable ;   since  the  removal  of  the  goods  was  a  distinct, 
subsequent,  and  substantive  act  of  trespass,  and  the  remaining  in 
possession  beyond  the  five  days  was  also  to  be  considered  a  new  act 
of  trespass.^     Lord  EUenborough  observing,  ,that  he  could  not  under- 
stand the  statute  as  giving  an  option  to  maintain  trespass,  where  tres- 
pass would  not  lie  by  the  rules  of  the  common  law ;  but  as  giving  an 
election  to  bring  trespass  where  trespass  was  the  proper  remedy,  and 
case  only  where  case  was  proper. 


1  Harvey  v.  Pocock,  11  Mees.  &  Wels.  740 ;  Niblet  v.  Smith,  4  Term  R.  504. 

2  Winterbourn  v.  Morgan,  11  EaSt,  395;  2  Campb.  115;  Ladd  v.  Thomas,  4  Per.  & 
Day.  9;  12  Ad.  &  El.  117. 
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§  737.  Nor  is  it  every  mere  irregularity,  that  will  subject  a  land- 
lord to  an  action  for  damages  ;  for  where  a  landlord  distrained  furni- 
ture and  beasts  of  the  plough,  and  by  the  appraisement  it  appeared 
that,  without  the  beasts  of  the  plough,  the  distress  would  be  insuffi- 
cient to  satisfy  the  rent ;  but  upon  the  sale  the  beasts  were  first  sold, 
and  then  part  of  the  furniture,  and  it  was  ascertained,  by  the  result 
of  the  sale,  that  the  furniture  alone  would  have  satisfied  the  rent : 
the  tenant  brought  an  action  on  the  case,  under  the  statute  pro- 
hibiting beasts  of  the  plough  to  be  distrained,  so  long  as  other  goods 
were  to  be  found  on  the  premises ;  and  the  judge  left  it  to  the  jury 
to  say,  whether  the  defendant  had  reasonable  grounds  for  supposing 
that  the  goods  were  sufficient  to  satisfy  the  rent  and  expenses,  with- 
out a  sale  of  the  beasts ;  for  that  if  the  original  taking  was  lawful, 
the  result  of  the  sale  could  not  make  it  unlawful,  and  there  was 
nothing  in  the  statute  directing  beasts  of  the  plough  to  be  last  dis- 
posed of.i 

§  738.  Where  a  tenant  underlets,  the  law  imphes  a  duty  on  his 
part  to  indemnify  the  under-tenant  against  all  his  covenants  with  the 
superior  landlord ;  and  the  under-tenant  may  have  an  action  on  the 
case  against  him  for  any  injury  he  may  sustain,  by  reason  of  any 
such  breach  of  covenant.^  But  where  the  under-letting  was  by  deed, 
not  containing  a  covenant  to  indemnify  against  such  claims  of  the 
head-landlord,  the  under-tenant  was  not  allowed  to  maintaiu  assumpsit 
against  his  landlord,  for  permitting  him  to  be  distrained  upon  for 
rent  due  to  the  head-landlord  ;  the  lease  being  by  deed,  the  tenant's 
remedy,  if  any,  was  by  an  action  of  covenant  upon  the  imphed  cove- 
nant for  quiet  enjoyment.^  But  where  the  demise  is  not  by  deed, 
the  proper  remedy  is  by  action  on  the  case,  although  assumpsit  may 
also  lie.* 


1  Jenner  v.  YoUand,  6  Price,  E.  4. 

2  Hancock  v.  Caffyn,  8  Bing.  358. 

8  Schlencker  v.  Moxsy,  3  B.  &  C.  789  ;  Baker  v.  Hanis,  9  Ad.  &  El.  532. 
*  Per  Tindal,  J.,  in  Hancock  v.  Caffyn,  supra. 
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SECTION  II. 

THE   ACTION   OF   REPLEVIN. 

§  739.  As  a  common-law  action,  replevin  has  long  been  used  to 
try  the  legality  of  a  distress  ;^  although  it  is  not  now  confined  exclu- 
sively to  this  object  (except  in  Connecticut  and  Alabama),^  but 
applies  to  all  cases  where  goods  and  chattels  have  been  wrongfully 
taken,  whether  under  a  distress  or  otherwise.^  And  in  general  it 
lies  for  any  tortious  or  unlawful  taking  of  the  property  of  another, 
or  whenever  trespass  de  bonis  asportatis  can  be  sustained.*  When 
goods  have  been  tortiously  taken,  even  a  bona  fide  purchaser  under 
the  wrong-doer  is  answerable  to  the  owner,  either  in  trover  or  re- 
plevin, in  the  detinet  as  well  as  in  the  cepit.^  But  not  for  an  illegal 
detention  of  property,  where  the  party  comes  to  the  possession  by 
delivery,  from  a  person  having  a  special  property  only;^  nor  f6r 
goods  deposited  with  the  plaintiff  by  a  stranger,  who  has  no  interest 
in  them.''  The  courts  of  Maine  and  Massachusetts  have  held,  and 
the  statutes  of  New  Jersey  and  Indiana  enact,  that  it  lies  in  any  case 
of  unlawful  detention,  though  the  taking  was  not  tortious  or  unlaw- 
ful.^ So  it  lies  in  Pennsylvania,  wherever  one  man  claims  goods  in 
the  possession  of  another,  no  matter  how  the  possession  of  the  latter 


1  2  Inst.  140;  4  M.  &  S.  121. 

"  Watson  V.  Watson,  9  Conn.  R.  140 ;  Smith  v.  Crockett,  1  Ala.  E.  277. 
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Buffington  v.  Gerrish,  15  Mass.  R.  156;  Badger  v.  Phinney,  Ibid.  359;  3  Serg.  & 
Rawle,  562. 

6  Bennett  v.  Warren,  3  Hill  (N.  Y.),  R.  348  ;  Ibid.  281 ;  6  Ibid.  613 ;  Patterson  v. 
Adams,  7  Hill  (N.  Y.),  R.  126. 

8  Marshall  v.  Davis,  1  Wend.  109 ;  4  Bing.  299 ;  12  Moore,  547. 

'  Hamson  v.  Mcintosh,  1  Johns.  R.  380. 

8  Seaver  v.  Dingley,  4  Greenl.  315;  Master  v.  Baldwin,  17  Mass.  R.  606;  Baker  v. 
Fales,  16  Ibid.  147;  Ehner,  Dig.  466. 
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was  acquired.^  While  in  "Virginia  it  was  decided  that,  at  common 
law,  replevin  lay  in  all  cases  where  goods  were  unlawfully  taken.^ 
And  this  was  the  law  of  Virginia  until  1823,  when  an  act  of  the 
legislature  confined  the  writ  to  cases  of  distress  for  rent.^  In  South 
Carolina  it  is  said  not  to  have  been  decided  whether  replevin  will  lie 
in  any  other  case  than  that  of  a  distress  for  rent.*  While  the  statutes 
of  New  York,  Michigan,  IlUnois,  Missouri,  and  Arkansas  apply  this 
writ  to  all  cases  of  wrongful  taking  or  detention. 

§  740.  In  executing  the  writ,  the  sheriff  of  the  county  in  which 
the  goods  have  been  distrained  will  take  them  out  of  the  hands  of  the 
landlord  and  his  distraining  officer,  and  replace  them  in  the  possession 
of  the  tenant,  upon  receiving  from  the  tenant  his  bond,  with  sufficient 
sureties,  in  a  sum  double  the  value  of  the  property  seized ;  conditioned 
that  he  will  prosecute  his  suit  with  effect,  and  without  delay,  and  test 
the  validity  of  the  distress ;  and  that  he  will  restore  the  goods  to  the 
landlord,  in  case  the  judgment  of  the  court  shall  be  against  the  ten- 
ant. At  common  law,  the  sheriff  took  pledges  from  the  plaintiff  to 
prosecute  the  suit ;  and,  by  statute,  he  was  required  also  to  take 
pledges  for  a  return  of  the  beasts,  if  return  should  be  awarded ;  but 
this  he  did  at  his  peril,  and  if  the  security  proved  insufficient,  he 
remained  liable  in  an  action  on  the  case.^  Where  this  liability  exists, 
it  is  coextensive  with  that  which  the  sureties  would  have  been  under, 
if  the  sheriff  had  done  his  duty,  and  taken  a  sufficient  bond ;  and  as 
the  responsibihty  of  the  sureties  is  hmited  by  the  statute  to  double 
the  value  of  the  goods  distrained,  that  sum  is  the  measure  of  damages 
against  the  sheriff.^  In  Pennsylvania,  the  sheriff  is  stiU  held  respon- 
sible for  the  sufficiency  of  the  sureties,  at  the  termination  of  the  suit, 
and  it  is  no  excuse  for  him  that  they  were  in  good  credit  at  the  time 
the  writ  of  replevin  was  executed.'^ 


1  Weaver  v.  Lawrence,  1  Dall.  157 ;  Keite  v.  Boyd,  16  S.  &  R.  300. 
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8  1  Robinson,  Pr.  408. 
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§  741.  The  Code  of  Procedure  of  New  York  has  made  a  material 
change  in  the  law  of  replevin,  with  respect  to  the  possession  of  prop- 
erty seized ;  for  if  the  defendant  will  give  equal  security  to  that  which 
the  plaintiff  has  given,  he  will,  under  the  code,  be  allowed  to  retain 
the  property  during  the  htigation.  It  provides :  "  At  any  time  be- 
fore the  delivery  of  the  property  to  the  plaintiff,  the  defendant  may 
require  the  return  thereof,  upon  giving  to  the  sheriff  a  written  under- 
taking, executed  by  two  or  more  sufficient  sureties,  to  the  effect  that 
they  are  bound,  in  double  the  value  of  the  property,  as  stated  in  the 
affidavit  of  the  plamtiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum,  as 
may,  for  any  cause,  be  recovered  against  the  defendant.  The  defend- 
ant's sureties,  upon  a  notice  to  the  plaintiff,  of  not  less  than  four,  nor 
more  than  eight  days,  shall  justify  before  a  judge,  in  the  same  manner 
as  the  sureties  given  by  the  plaintiff;  and  upon  such  justification,  the 
sheriff  shall  deliver  the  property  to  the  defendant.^ 

§  742.  The  sheriff  is  not  bound  to  warrant  the  sufficiency  of  the 
pledges  at  all  events  ;  for  if,  at  the  time  of  taking  the  bond,  the  sure- 
ties are  apparently  responsible,  he  is  not  liable  to  an  action  for  taking 
insufficient  pledges.^  But  he  is  bound  to  use  a  reasonable  discretion 
and  caution,  and  whether  he  has  done  so  or  not  is  a  question  for  a 
jury  .3  And  although  he  is  justified  in  taking  a  person  as  surety  who 
appears  to  the  world,  and  is  reputed  to  be  a  person  of  responsibility, 
yet,  if  he  actually  knows  that  such  person  is  not  responsible,  or  if, 
having  the  means  of  information,  he  neglects  to  use  them,  he  wiU 
be  responsible.*  Although  he  is  required  by  the  statute  to  take  a 
bond,  yet  if  he  neglects  to  do  eo,  it  is  no  contempt  of  court,  for  which 
an  attachment  will  be  granted,  but  the  proper  remedy  is  by  action  on 
the  case  against  him.^  And  where  a  statute  does  not  require  the 
sheriff  to  take  a  bond  from  the  plaintiff,  this  omission  to  take  such 
bond  with  sureties,  does  not  invahdate  the  writ,  but  only  subjects  the 
sheriff  to  an  action  by  the  defendant.^    Under  the  statute  of  Massa- 


1  Code  of  Procedure,  §  211,  212. 

2  Hindle  v.  Blades,  5  Taunt.  E.  225 ;  s.  c,  1  Marsh.  27 ;  Sutton  v.  Waite,  8  B. 
M.  28. 

8  Jaffery  v.  Bastard,  4  Ad.  &  El.  823  ;  6  Nev.  &  Man.  303. 

*  Scott  V.  Waithman,  3  Stark.  R.  170. 

^  Rex  V.  Lewis,  supra. 

6  Vaiden  v.  Bell,  3  Eand.  448. 
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chusetts,  whicli  requires  a  bond  from  the  plaintiiF  to  the  defendant,  it 
has  been  held  that  a  bond  from  the  plaintiff  to  the  replevying  officer, 
instead  of  the  defendant,  was  absolutely  roid.^  In  an  action  against 
the  sheriff,  the  sureties  in  the  bond  may  be  witnesses  to  prove  whether 
they  were  sufficient  or  not.  And  if  the  avowant,  or  person  making 
cognizance,  take  an  assignment  of  the  replevin  bond,  and  prosecute 
the  principal  and  sureties,  and  they  are  found  to  be  insolvent  or 
insufficient,  he  may  afterwards  bring  an  action  upon  the  case  against 
the  sheriff  for  takmg  insufficient  sureties ;  for  takmg  an  assignment 
of  the  replevin  bond  from  the  sheriff,  is  no  waiver  of  any  proceedings 
afterwards  against  him,  as  it  is  in  the  case  of  a  bail  bond.  Nor  does 
the  plaintiff  waive  his  remedy  against  the  sureties  by  giving  time  to 
the  principal.^ 

§  743.  A  plaintiff  in  replevm  who  does  not  use  dUigence  in  prose- 
cuting the  suit,  is  guilty  of  a  breach  of  that  part  of  the  condition  of 
the  bond  which  requires  him  to  prosecute  without  delay,  even  though 
it  may  not  appear  that  the  suit  is  determined ;  but  he  is  not  responsi- 
ble for  the  default  of  the  sheriff,  or  guilty  of  delay,  by  reason  of  the 
sheriff  having  neglected  to  serve  a  summons.^  Allowing  two  years  to 
elapse  without  proceedings,  has  been  held  to  be  a  breach  of  the  con- 
dition to  prosecute  without  delay,  and  the  obligee  may  recover  on 
such  breach,  although  no  judgment  of  non-pros,  was  ever  signed.* 
To  prosecute  the  suit  with  effect,  means  that  the  plaintiff  must  not 
only  proceed  to  a  decision  of  the  cause,  but  that  he  succeed  in  it 
also.^  But  it  has  been  held,  that  the  condition  of  the  bond  was 
saved,  when  the  obhgor  prosecuted  it,  until  the  writ  abated  by  the 
death  of  the  defendant.^  In  Pennsylvania,  however,  this  action  does 
not  abate  by  the  death  of  the  defendant ; ''  nor  ia  Maryland,  by  the 
death  of  the  plaintiff.^ 


1  Purple  V.  Purple,  5  Pick.  226. 

2  1  Saund.  E.  195,  g. ;  Moore  v.  Bowmalser,  6  Taunt.  E.  379 ;  s.  c.  2  Marsh.  81 ; 
Turner  v.  Turner,  2  Bro.  &  Bin.  1 12. 

n  Harrison  v.  Wardell,  2  Nev.  &  Man.  703  ;  5  Bar.  &  Add.  146. 
*  Axford  V.  Perrott,  4  Bing.  586 ;  1  Moore  &  Pa.  470  ;  1  B.  &  P.  410. 
s  Gould  V.  Warner,  3  Wend.  E.  54 ;  Pemble  v.  Clifford,  3  McCord,  43 ;  Morgan  v. 
Griffith,  7  Mod.  E.  380 ;  Perreau  v.  BeTan,  5  B.  &  C.  300. 
«  Badlam  v.  Tucker,  1  Pick.  E.  284. 
'  Keate  v.  Boyd,  16  S.  &  E.  300. 
8  Ksher  v.  Bell,  1  fiar,  &  J.  31. 
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§  744.  In  New  York,  it  is  held  that  the  death  of  the  plaintiff 
abates  the  suit,  and  that  it  cannot  be  revived  by  a  scire  facias  ;  nor 
has  the  plaintiff  any  remedy  in  such  case  upon  the  replevin  bond. 
But  the  temporary  right  of  possession  which  the  plaintiff  had  acquired 
by  his  writ,  falls  with  it,  and  the  defendant  may  retake  the  goods 
peaceably  without  suit,  or  after  demand  and  refusal,  by  a  suit  in  tro- 
ver or  replevin.^  Where  the  property  taken  by  the  writ  is  a  living 
animal,  and  there  is  judgment  for  its  return,  in  an  action  on  the 
replevin  bond  for  a  breach  of  its  condition,  it  is  a  good  plea  that  be- 
fore judgment  in  the  replevin  suit,  the  animal  died  without  the  default 
of  the  plaintiff  in  the  suit.^  But  in  Kentucky,  it  was  held  in  the  case 
of  a  slave  replevied,  that  his  death  pending  the  suit  was  not  a  vahd 
defence  on  the  replevin  bond,  and,  if  available  at  all,  it  could  only  be 
by  a  pleapMi's  darrein  continuance?  Both  the  avowant  and  the  per- 
son making  cognizance  may  take  an  assignment  of  a  replevin  bond 
from  the  sheriff,  and  sue  jointly  upon  it.*  The  avowant  may  always 
sue,  without  joining  the  person  making  cognizance  ;  ^  and  where  there 
is  no  avowant  named  on  the  record,  the  person  making  cognizance, 
may  sue  alone  on  the  bond.^ 

§  745.  The  sureties  in  a  replevin  bond,  are  only  liable  for  the 
value  of  the  goods  seized  and  the  costs ;  and  if  that  value  exceeds  the 
amount  of  rent  due,  they  will  only  be  liable  for  the  rent  and  costs,  not 
exceeding  the  penalty  of  the  bond  in  any  case.'^  Their  liability  is 
limited  also  to  the  amount  of  rent  in  arrear  at  the  time  of  the  distress 
and  costs,  excluding  subsequently  accruing  rent.^  If  the  parties  to 
the  suit  without  the  privity  of  the  sureties,  refer  the  cause  to  an  arbi- 
trator, and  agree  that  the  bond  shall  stand  as  security  for  the  per- 
formance of  the  award,  it  will  discharge  the  sureties.^    But  where 

1  Burkle.M.  Luce,  6  Hill  (N.  Y.),  E.  558 ;  Bradyde  v.  Ball,  1  Bro.  C.  R.  427 ;  2  Dall. 
68-131 ;  1  Pick.  284  ;  8  Greenl.  128.  As  to  third  persons,  however,  who  have  acquired 
rights  under  the  plaintiff  in  replevin  during  the  pendency  of  the  suit,  the  court,  in  the 
New  York  case,  seems  to  doubt  whether  the  defendant's  lien  was  not  gone,  so  that  he 
could  not  retake  the  goods. 

2  Carpenter  v.  Stevens,  12  Wend.  E.  589. 
'  Gentry  v.  Barnett,  5  Monroe's  E.  116. 

*  Philips  V.  Price,  3  M.  &  S.  180. 

6  Archer  v.  Dudley,  1  B.  &  P.  381,  n. 

6  Page  V.  Earner,  1  B.  &  P.  378. 

7  Hunt  V.  Eound,  2  Dowl.  558;  9  Ibid.  975-1029;  1  Taunt.  218. 

8  Ward  V.  Hawley,  1  You.  &  Jer.  285. 

9  Archer  v.  Hale,  4  Bing.  464 ;  1  Moore  &  Pay.  285. 
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sucli  parties  referred  to  arbitration  the  time  of  payment  of  the  rent, 
with  certain  claims  of  the  tenant  on  the  landlord  for  damages,  with 
liberty  for  the  tenant  to  deduct  them  when  awarded  for  the  rent ;  and 
agreed  to  stispend  the  proceedings  in  replevin  pending  the  reference  ; 
after  an  award  made,  it  was  held,  that  the  sureties  in  the  replevin 
bond  were  not  thereby  discharged.^  And  it  is  no  plea  to  an  action 
against  sureties,  that  the  replevin  suit  was  referred  to  an  arbitrator, 
and  that  he,  without  the  knowledge  of  the  sureties,  enlarged  the  time 
for  making  his  award.^  An  agreement  which  was  made  a  rule  of 
court  between  the  plaintiff  and  the  principal,  to  stay  all  proceedings 
in  replevin,  upon  payment  by  the  latter  of  a  certain  sum  of  money, 
each  party  to  pay  his  own  costs,  was  held  not  to  be  a  discharge  to  the 
surety,  after  breach  by  the  principal ;  but  that  the  surety  was  liable 
for  such  sum,  as  appeared  upon  a  reference  to  be  due.^ 

§  746.  The  sheriff  is  bound  to  deliver  actual  possession  of  the 
chattels  to  the  plaintiff;  a  symbolical  delivery  is  not  sufficient,  unless 
with  the  consent  of  the  plaintiff.*  At  common  law  he  may  not  break 
an  inclosure  to  come  at  the  property ;  but  by  the  statutes,  if  the  prop- 
erty to  be  replevied,  or  any  part  thereof  be  secured  or  concealed  in 
any  dwelling-house,  or  other  building  or  inclosure,  the  officer  must 
pubhcly  demand  dehverance  thereof,  and  if  the  same  is  not  delivered, 
he  shall  cause  such  house,  building,  or  inclosure,  to  be  broken  open, 
and  shall  make  replevin  according  to  the  writ,  and,  if  necessary, 
he  may  take  to  his  assistance  the  power  of  the  county.^  After  the 
execution  of  the  writ  by  the  dehvery  of  the  goods  to  the  defendant, 
he  cannot  regain  possession  of  them  except  by  virtue  of  a  judg- 
ment in  the  cause,  and  a  writ  of  replevin  issued  by  a  defendant  to 
obtain  a  redelivery  of  the  property  taken  from  him  by  virtue  of  a 
replevin,  is  irregular,  and  wiU  be  superseded  with  costs,  if  the  mo- 
tion be  made  before  the  return  of  the  writ,  or  set  aside  if  after  the 
return.^ 

§  747.   By  the  English  law,  if  the  defendant  claims  property  in  the 


1  Moora  v.  Bowmaker,  7  Taunt.  97  ;  7  Price,  223 ;  2  Marsh.  392. 

2  Aldridge  v.  Harper,  10  Bing.  118;  3  Moore  &  Scott,  518. 

3  Hallett  V.  Mountstephan,  2  D.  &  E.  343. 

*  Hayes  v.  Lusby,  5  Har.  &  J.  485 ;  McColgan  v.  Huston,  2  Nott  &  McC.  444. 

6  2  R.  S.  524,  (j  10. 

^  Mon-is  V.  Dewitt,  5  Wend.  R.  71. 
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goods,  the  sheriff's  power  to  redeliver  them  is  suspended,  and  the 
plaintiff  must  sue  out  a  writ  of  proving  property.  If  on  the  inquest 
the  property  is  found  for  the  plaintiff,  the  sheriff  makes  deliverance  ; 
but  if  found  for  the  defendant,  the  replevin  by  plaintiff  is  determined, 
and  the  sheriff  can  proceed  no  further,  although  he  may  still  bring  a 
new  replevin  by  original  writ.i  Accordmg  to  the  practice  of  Penn- 
sylvania, if  the  defendant  claims  property,  the  writ  is  not  defeated, 
but  the  suit  goes  on,  and  the  plaintiff  gives  secm-ity  to  deliver  the 
goods  to  the  defendant,  if,  on  the  trial,  the  property  shall  not  be 
found  in  him.^  The  Revised  Statutes  of  New  York  contain  a  pro- 
vision of  a  similar  character.  If  the  defendant,  or  any  other  person 
who  may  be  in  possession  of  the  goods  and  chattels  specified  in  the 
writ,  shall  claim  property  therein,  or  any  part  thereof,  the  sheriff  shall 
summon  a  jury  to  try  the  validity  of  the  claim.  If  the  jury  shall  find 
the  property  of  the  goods  is  not  in  the  person  claiming,  the  sheriff 
shall  forthwith  dehver  them  to  the  plaintiff;  but,  if  the  property  is 
found  to  be  in  the  claimant,  the  sheriff  shall  not  dehver  the  same, 
unless  the  plaintiff  in  replevin  shall  indemnify  the  sheriff  to  his  satis- 
faction for  dehvering  the  property  claimed,  and  refund  the  costs, 
and  the  sheriff  may  then  deliver  the  goods  to  the  plaintiff.  And  if  the 
goods  are  not  delivered  to  the  plaintiff,  he  may  proceed  in  the  action 
for  the  recovery  thereof,  or  their  value. ^ 

§  748.  It  is  said  to  be  a  general  rule,  but  subject  to  exception,  that 
whatever  is  distrainable  may  be  replevied.*  It  can  only  be  supported 
for  taking  a  personal  chattel,  and  not  for  things  aflBxed  to  the  freehold  ; 
in  which  latter  case  the  remedy  should  be  trespass  ;  or  if  the  interest 
be  in  the  reversion,  case.  But  if  after  they  are  levied  on  they  be 
separated  from  the  freehold,  they  become  personal  property,  and  may 
be  replevied.^  Upon  this  principle,  replevin  Hes  for  the  detention  of 
the  young  of  animals  distrained,  which  have  been  born  since  the  dis- 
tress.® If  trees  are  cut  down  upon  the  plaintiff's  land,  and  converted 
by  the  defendant  into  posts  and  rails,  it  is  not  such  an  alteration  of 
the  property  as  wiU  prevent  the  plaintiff  from  recovering  them  in  this 


1  1  Inst.  .145,  b.  , 

2  Weaver  v.  Lawrence,  1  Dall.  157. 

3  2  R.  S.  525,  ^  13-19. 

*  1  Swanston,  E.  296  ;  Bac.  Ab.  Eapl.  F. 
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6  Sid.  82;  Gilb.  on  Eep.  156. 
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action.^  Eeplevin,  however,  will  not  lie  for  goods  wHcli  the  defend- 
ant has  lawfully  obtained  possession  of,  until  after  a  demand,  for  it  is 
only  from  the  time  of  a  demand  and  refusal,  that  the  detention  becomes 
unlawful.^  And,  therefore,  furniture  leased  for  a  time  unexpired,  and 
attached  as  the  property  of  the  lessee,  cannot  be  replevied  by  the 
owner  pending  the  lease,  as  he  has  no  right  of  possession.^ 

§  749.  The  plaintiff  must,  at  the  time  of  the  caption,  have  had 
either  the  general  ownership,  or  a  special  property,  as  the  factor, 
agent,  or  bailee  of  the  goods  taken.*  A  mere  possessory  right  is  not 
sufficient.^  Thus  a  deposit  by  a  person,  who  has  himself  no  property 
in  the  goods,  does  not  give  the  depositary  any  right  to  replevy  them  ; 
and  it  seems  doubtful  whether  an^  other  mere  naked  bailee  for  safe- 
keeping can  maintain  this  action.^  A  servant  who  has  had  charge  of 
goods,  as  such  only,  cannot  replevy ;  but  if  they  were  dehvered  to 
him  by  the  master  for  a  particular  purpose,  he  may.''  It  will  not  lie 
by  a  person  out  of  possession  of  land,  to  recover  a  crop  of  grain  cut 
and  removed  by  the  party  in  possession,  although  the  grain  was  sowed 
by  the  plaintiff,  and  he  was  wrongfully  ousted  by  the  defendant ;  for 
the  proper  remedy  is  by  an  action  of  trespass,  quare  elausum  fregit, 
after  regaining  possession  by  ejectment.^  Several  persons,  having 
separate  iaterests  in  the  property  distrained,  cannot  join  in  this 
action  ;  ^  but  joint  tenants  and  tenants  in  common  must  join.^"  And 
as  a  part-owner  of  a  chattel  cannot  maintain  replevin  for  his  undivided 
part,ii  if  he  sues  for  a  moiety  only,  the  court  wUl,  ex  officio,  abate  his 
writ.12    jf  tijg  cattle  of  &feme  sole  be  taken,  and  she  afterwards  mar- 
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CH.  XV.]  THE   ACTION   OF  EBPLEVIN.  551 

ries,  the  action  should  be  in  the  name  of  the  husband  ;  for  the  prop- 
erty, being  personal,  is  transferred  by  the  marriage,  and  vests  in  him 
alone  ;  ^  yet  the  husband  and  wife  may  join,  when  a  sufficient  cause 
for  joining  the  wife  appears.^  If,  however,  the  goods  are  taken  after 
marriage,  husband  and  wife  ought  not  to  join ;  but  if  they  do,  and 
after  verdict  a  motion  is  made  on  this  ground,  in  arrest  of  judgment, 
it  wOl  be  presumed  that  the  husband  and  wife  were  jointly  possessed 
of  the  goods  before  marriage,  and  that  the  goods  were  taken  before 
marriage,  in  which  case  the  husband  and  wife  might  join.^  Executors 
may  replevy  goods  of  the  testator  taken  in  his  hfetime ;  for  the 
general  property  is  in  the  executor,  and  the  possession  ought  to  fol- 
low.* But  if  the  plamtiff  has  not  the  immediate  right  of  possession, 
this  is  not  the  proper  action  ;  he  must  proceed  by  action  on  the  case.^ 
Nor  can  one  joint  owner  of  a  chattel  maintain  this  action  against  the 
other.^ 

§  750.  This  action  lies  against  a  landlord  who  takes  goods  which 
are  privileged  by  law,  as  things  protected  for  the  sake  of  trade,  or 
beasts  of  the  plough,  while  other  things  remain  on  the  premises  suffi- 
cient to  satisfy  the  distress.''  Or  if  he  takes  the  goods  of  the  tenant 
when  there  is  no  rent  in  arrear ;  or  though  the  rent  be  due  at  the 
time  of  the  seizure,  if  he  afterwards  tender  the  amount  due ;  for  a 
tender  takes  away  the  right  to  distrain,  until  a  subsequent  demand 
and  refusal.^  And  if  the  goods  are  taken  by  one,  at  the  command 
of  another,  the  action  may  be  brought  against  both,  or  either.^  It 
lies  not  only  against  the  person  by  whose  direction  the  distress  was 
levied,  but  also  against  him  in  whose  custody  it  is  found. ^°  But  since 
the  Revised  Statutes,  a  landlord  is  not  liable  for  the  unlawful  execu- 
tion of  a  distress  warrant,  unless  he  Udopts  and  claims  to  avail  himself 
of  the  officer's  acts.     And,  to  constitute  a  tortious  taking,  it  is  not 


1  Baker  u.  Pales,  16  Mass.  R.  149;  T.  N.  B.  69,  E. 

2  Lee's  Case,  Temp.  Hardw.  119;  Serres  v.  Dodd,  2  New  R.  405.     If  the  wife's 
interest  does  not  appear,  the  declaration  is  demurrable. 

^  Bern  et  ux.  v.  Mattaire,  Cas.  Temp.  Hardw.  119. 

*  Bro.  Abr.  tit.  Eepl.  pi.  56 ;  Bui.  N.  P.  54 ;  2  R.  S.  522,  §  2. 

5  7  Term  K.  9. 

6  McEldery  v.  Flanagan,  1  Har.  &  Gill,  302. 
'  Co.  Lit.  160,  b. 

8  Slingerland  v.  Morse,  8  Johns.  E.  476 ;  Huntley  v.  Le  Conte,  6  Cow.  E.  728. 

9  2  Rol.  Abr.  431 ;  "Watson,  Sheriff,  297. 

10  Allen  V.  Crary,  10  Wend.  349  ;  1  Campb.  187. 
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necessary  that  there  should  be  an  actual  manucaption  of  the  goods ; 
a  mere  claim  of  dominion,  or  an  intimation  of  an  intention  to  interfere 
with  the  goods,  under  pretence  of  anj  right  or  authority,  amounts  to 
a  constructive  trespass,  and  no  demand  is  necessary  before  bringing 
an  action. 1  The  tenant  may  replevy  at  any  time  before  the  goods 
distrained  have  been  actually  sold.^  And  the  court  will,  at  any  time, 
stay  all  proceedings  in  replevin,  on  a  distress  for  rent  in  arrear,  on 
the  application  of  the  tenant,  upon  payment  of  the  rent  due,  accord- 
ing to  the  defendant's  avowry,  and  of  all  costs  up  to  the  time  of  the 
application ;  ^  and  this  course  is  very  frequently  adopted,  for  the  pur- 
pose of  gaining  time,  and  preventing  a  sacrifice  of  goods,  by  tenants 
who  have  been  unfortunately  prevented  from  discharging  their  rent 
in  time  to  avoid  a  distress  by  the  landlord. 

§  751.  At  common  law  this  action  is  strictly  local,  although  brought 
for  a  cause  of  action  for  which  trespass  de  bonis  asportatis  would  lie, 
and  the  venue  must  be  laid  in  the  county  in  which  the  distress  was 
taken ;  or,  if  it  was  taken  in  one  county  and  carried  into  another, 
the  venue  may  be  laid  in  either.*  The  Revised  Statutes,  however, 
place  it  among  transitory  actions ;  but  declare  that,  when  this  action 
is  brought  for  the  recovery  of  goods  or  chattels  distrained  for  any 
cause,  it  shall  be  laid  in  the  county  in  which  the  distress  was  made, 
and  not  elsewhere.^  The  plaintiff,  also,  is  bound  to  show  the  place 
where  the  distress  was  taken,  or  at  least  a  place  in  which  the  landlord 
has  had  it  in  custody ;  ^  but  an  omission  of  this  character  may  be 
cured  by  the  defendant's  pleading  over.'^  The  declaration  must  con- 
form to  the  writ ;  and  where  the  writ  is  for  the  taldng  and  detention 
of  property,  the  plaintiff  cannot  declare  for  the  wrongful  detention 
alone. ^  The  goods  taken  must  be  described  with  certainty,  although 
in  this  respect  the  same  strictness  does  not  prevail  as  formerly.^    But 

1  Connah  v.  Hale,  23  Wend.  E.  462 ;  5  Cow.  E.  326 ;  7  Ibid.  735. 

2  Jacob  V.  King,  1  Marsh.  13.'5 ;  s.  o.  5  Taunt.  E.  451. 
'  Vernon  v.  "Wynne,  1  H.  Black.  24. 

*  Williams  u.  Welch,  5  Wend.  290 ;  Fitz,  N.  B.  29,  i ;  Eobinson  v.  Mead,  7  Mass. 
E.  353. 

s  2  E.  S.  522,  (j  3. 

"  Walton  V.  Kersop,  2  Wils.  354 ;  Abercrombie  v.  Parkhurst,  2  B.  &  P.  480 ;  Cro. 
Eliz.  896. 

'  Gardner  v.  Humphreys,  10  Johns.  E.  53. 

8  Nichols  V.  Nichols,  10  Wend.  E.  629. 

9  2  Saund.  E.  74,  b. 
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an  allegation  of  taking  divers  goods  and  chattels  of  the  plaintiff, 
■without  specifying  them,  is  bad  for  uncertainty ;  and  though  a  judg- 
ment pass  by  default  for  the  plaintiff,  the  defect  is  not  obviated.^ 
The  nature  and  quantity  of  the  goods  must  be  described  with  such 
certainty,  that  the  sheriff  may  be  able  to  make  redeliverance  of  them, 
though  the  tenant  mil  not  be  bound  to  prove  the  exact  quantity^  but 
may  recover  less  than  the  declaration  alleges.^ 

§  752.  To  the  declaration,  the  defendant  either  pleads  in  bar  or 
abatement,  or  makes  cognizance  or  avowry.  And  at  common  law  a 
landlord,  or  other  person  interested  in  the  premises,  if  not  made  a 
defendant,  or  a  lessee  for  life  or  years,  where  the  defendant  avowed 
upon  the  title,  might  prai/  in  aid  of  his  lessor,  that  he  be  called  in  to 
defend  and  be  made  a  party  to  the  suit.  This  proceeding  has  been 
abolished  in  many  of  the  States ;  but  to  provide  for  those  cases  in 
which  the  reversioner  or  remainder-man  may  desire  to  come  in  and 
defend,  the  practice  which  prevails  in  ejectment  has  been  adopted 
by  the  Revised  Statutes.  "  No  aid  prayer  shall  be  allowed  in  this 
action ;  but  any  person  having  an  estate  in  the  lands  or  tenements 
upon  which  the  distress  in  question  was  made,  may,  upon  special 
cause  shown  to  the  court,  and  on  such  terms  as  it  shall  think  equi- 
table, be  made  a  co-defendant  in  the  action,  or  be  permitted  to  defend 
separately,  as  the  case  may  require."  ^ 

§  753.  The  general  issue  in  replevin  is,  non  cepit  modo  et  forma, 
by  which  the  defendant  puts  in  issue  not  only  the  taking,  but  also  the 
taking  in  the  place  mentioned  in  the  declaration.*  The  extension 
of  the  action  under  the  Revised  Statutes  rendered  it  necessary  to 
furnish  a  new  general  issue,  which  should  be  also  conformable  to 
the  action  of  detinue  ;  they  have  accordingly  enacted  :  "  When  the 
wrongful  taking  of  the  property  described  in  the  declaration  is  com- 
plained of,  the  plea  of  the  general  issue  shall  put  in  issue  not  only 
the  taking  of  such  goods  and  chattels,  but  such  taking  in  the  place 
stated.  If  the  action  is  founded  on  the  wrongful  detention  only,  and 
the  taking  is  not  complained  of,  this  plea  shall  put  in  issue  not  only 


1  7  Taunt.  K.  642 ;  s.  c.  1  Moore,  386. 

2  Bernu.  Mattaire,  Cas.  Temp.  Hard.  119. 
8  2  R.  S.  520,  §  43. 

*  1  Saund.  E.  347 ;  2  Mod.  E.  199 ;  2  Wils.  E.  355. 
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the  detention  of  the  goods  and  chattels,  but  the  property  of  the  plain- 
tiff therein."  "  With  the  plea  denying  the  taking  or  detention  of 
the  property  claimed,  the  defendant  may  give  notice  of  any  matters 
which,  if  properly  pleaded,  by  avowry,  cognizance,  or  plea,  would  be 
a  bar  to  the  action,  and  which,  if  the  goods  have  been  replevied, 
would  entitle  him  to  a  return  thereof ;  and  he  may  give  such  matters 
in  evidence  on  the  trial,  in  the  same  manner,  and  with  the  Ulce  effect, 
as  if  the  same  had  been  so  pleaded.  And'  the  plaintiff  may  plead  in 
answer,  to  any  avowry  or  cognizance,  as  many  several  matters  as  he 
shall  think  necessary  for  his  defence."  ^  In  Virginia,  a  defendant  in 
replevin  cannot  plead  several  matters  of  defence ;  although  he  is 
allowed  to  do  so  in  Indiana.^ 

§  754.  The  plea  of  e&pit  in  alio  loco,  does  not  admit  the  taking  as 
laid  in  the  declaration,  and  the  plaintiff  is  bound  to  show  his  right  to 
recover  in  the  same  manner  as  if  the  plea  of  non  cejnt  had  been 
interposed.  Under  this  plea,  a  defendant  wiU  not  be  permitted  to 
give  special  matter  in  evidence,  by  way  of  justification.^  Where  a 
plaintiff  replies  a  claim  of  property  to  a  plea  justifying  a  takmg  of 
goods,  under  a  plaint  in  replevin,  he  must  designate  the  time  of  the 
claim  with  precision,  so  that  issue  can  be  taken  on  it.  An  averment 
of  a  claim,  at  the  said  time  when,  &c.,  referring  to  the  day  laid  in 
the  declaration,  is  not  sufficient  on  special  demurrer.  The  place  of 
taking,  as  well  as  the  village  or  parish,  is  material  and  traversable, 
and,  for  want  of  such  averment,  the  declaration  is  demurrable  ;  and 
if  the  taking  was  in  a  different  place  from  that  mentioned  in  the  dec- 
laration, he  may  plead  non  cepit,  and  give  that  fact  in  evidence,  and 
nonsuit  the  plaintiff.*  But  the  defendant  cannot  have  a  return  of  the 
goods  under  this  plea ;  and,  therefore,  if  he  wants  a  return,  he  must 
plead  that  he  took  the  goods  in  some  other  place,  describing  it,  and 
traverse  the  place  laid  in  the  declaration ;  and,  in  order  to  have  a 


1  2  R.  S.  529,  §  39,  40,  44,  45.  Althougli  the  New  York  Code  of  Procedure,  has 
entirely  remodelled  and  simplified  the  action  of  replevin,  we  yet  continue  our  reference 
to  the  Revised  Statutes  of  that  State,  as  containing  the  best  exposition  of  the  general 
principles  of  pleading  in  this  action;  as  well  as  being  the  basis  of  that  legislation, 
which  is  still  in  force  in  many  of  the  States. 

2  Vaiden  v.  Bell,  3  Rand.  448  ;  Martin  v.  Ray,  1  Blackf.  (Ind.),  R.  291. 

"  Williams  v.  Welch,  5  Wend.  R.  290 ;  McFarland  v.  Barker,  1  Mass.  R.  153. 
*  Lisher  v.  Pierson,  2  Wend.  R.  345  ;  1  Saund.  R.  347  ;  Johnson  v.  Wallyer,  1  Str. 
507  ;  2  Mod.  199, 
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return,  avow  or  make  cognizance,  stating  the  cause  for  wMcli  he  dis- 
trained.^ Notliing  in  arrear  is  equivalent  to  the  general  issue,  when 
pleaded  in  bar  to  an  avowry.^  The  general  issue,  strictly  speaking, 
puts  in  issue  every  material  averment ;  ^  not  so,  however,  the  plea  of 
riens  in  arrear.  It  admits  the  title  of  the  defendant  as  stated  in  the 
avowry,  which,  therefore,  need  not  be  proved,  unless  the  plea  be 
accompanied  by  a  plea  of  non- tenure.* 

§  755.  In  answer  to  the  declaration,  the  landlord  may  avow  the 
taking,  and  show  his  right,  and  the  cause  for  which  he  took  them ; 
or  if  the  landlord's  baihff  have  made  the  distress,  and  the  action  be 
against  him,  he  must  make  cognizance  by  which  he  acknowledges 
the  taking  in  right  of  his  principal,  and  shows  the  landlord's  right. 
Where  the  suit  is  against  both,  the  one  avows  and  the  other  makes 
cognizance.  An  avowry  is  in  the  nature  of  a  declaration,  to  which  the 
plaintiff  may  be  compelled  to  plead  or  answer,  as  in  other  actions. 
It  sets  forth  the  nature  and  merits  of  the  defendant's  case,  showing 
that  the  distress  taken  by  him  was  lawful,  and  is  proper  in  all  cases 
where  he  expects  to  have  a  return.^  Formerly  more  strictness  was 
required  in  pleading  an  avowry  or  cognizance,  as  well  in  setting  forth 
the  matter  in  avoidance,  as  in  stating  the  title  which  formed  the  in- 
ducement, than  in  a  declaration.^  The  landlord  was  bound  to  show 
a  complete  title,  and  if  possessed  of  a  term  of  years  only,  he  was 
obliged  to  show  the  estate  out  of  which  his  term  was  derived ;  because 
particular  estates  being  created,  by  agreement  of  the  parties,  out  of 
the  primitive  estate,  it  was  the  office  of  the  court  to  judge  whether 
the  primitive  estate  and  agreement  were  sufficient  to  produce  the  par- 
ticular estate.^  In  aU  cases  the  avowry  must  stiU  contain  sufficient 
matter  to  entitle  him  to  a  return.^  To  obviate  the  difficulties  which 
the  avowant  had  to  encounter,  in  setting  forth  a  long  and  intricate 
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title,  the  statute  11  Geo.  II.  c.  19,  §  22,  enabled  defendants  in  re- 
plevin to  avow  or  make  cognizance  in  general  terms  ;  ^  that  the 
plaintiBF,  or  other  tenants  of  the  lands  whereon  the  distress  was  made, 
enjoyed  the  same  under  a  grant  or  demise,  at  a  certain  rent,  during 
the  time  wherein  the  rent  distrained  for  was  incurred,  which  rent  was 
then  in  arrear  ;  and  that  the  place  where  the  distress  was  taken  was 
parcel  of  the  tenements  for  which  the  rent  became  due. 

§  756.  This  provision  much  simphfied  the  ancient  practice,  and 
was  first  introduced  into  New  York  by  the  Revised  Statutes.  It 
is  still  necessary^  however,  that  an  avowry  should  distinctly  show  a 
compliance  with  every  provision  of  the  statute  apphcable  to  the  case, 
and  of  every  other  fact  which  entitles  the  party  to  distram.  Thus 
it  must  show  a  demise  ;2  and  care  must  be  taken  that  it  is  correctly 
stated.^  The  defendant  must  show  who  is  tenant,*  although  he  need 
not  state  in  express  terms  that  he  is  tenant  to  the  avowant ;  and  if  the 
fact  of  the  tenancy  can  be  collected  from  the  whole  of  the  avowry,  it 
will  be  sufficient.^  It  must  appear  at  what  rent  the  premises  were 
held,  and  when  payable ;  ^  but  a  defendant  has  been  allowed  to  re- 
cover rent  for  a  less  period  than  he  claimed  by  his  avowry  to  be  due 
to  himJ  If  substantially  bad  in  part,  it  is  bad  for  the  whole.  Thus 
in  an  avowry  for  rent,  upon  taking  goods  in  a  place  ofi"  the  demised 
premises,  if  only  part  of  the  rent  avowed  for  be  the  subject  of  dis- 
tress, the  avowry  is  bad  in  toto.^  But  where  the  avowry  described 
the  premises  as  a  dweUing-house,  with  the  appurtenances,  and  it  ap- 
peared in  evidence  to  be  but  the  upper  part  of  the  house  that  the 
plaintiif  held  as  tenant,  the  shop  and  yard  being  let  to  another  per- 
son ;  this  was  held  to  be  no  variance.^ 

§  757.  The  statute  just  referred  to,  has  done  away  with  the  ne- 
cessity of  any  special  pleading  in  this  action ;  but  independent  of  the 
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statute,  to  an  avowry  or  cognizance  the  tenant  may  plead,  denying 
the  demise,  or  tenure  as  set  forth  in  the  avowry,  and  throw  the  issue 
upon  the  defendant ;  who  must  then  prove  the  demise.  But  if  he 
only  shows  an  agreement  for  a  lease,  it  is  insufEcient,^  unless  the 
tenant  has  occupied  and  paid  rent.^  And  the  terms  of  the  tenancy 
must  be  proved  as  laid,  for  a  variance  as  to  the  amount  of  rent,  is 
fatal,3  though  it  is  not  a  material  variance,  if  it  appear  that  the 
plaintiff  holds  for  a  less  term  than  that  stated  in  the  avowry.*  An 
avowry  or  cognizance  for  rent  admits  the  property  of  the  goods  in  the 
plaintiff;  but  if  the  plaintiff's  plea  subsequently  shows  the  property 
of  the  goods  to  be  in  another,  the  plaintiff  cannot  maintain  the  action.^ 
The  tenant  may  also  show  that  the  demise  was  bad  in  law  by  reason 
of  the  coverture,^  or  infancy  of  the  plaintiff;''  or  if  good,  that  the 
defendant  evicted  the  plaintiff;  ^  that  the  rent  was  tendered  before 
suit  brought ;  ^  that  the  defendant  had  been  satisfied  by  a  former 
distress  ;  ^"  or  that  nothing  is  in  arrear.^^  A  set-off  is  not  pleadable  to 
an  avowry  for  rent ;  ^^  but  plaintiff  may  plead  in  bar,  that  he  had 
paid  a  sum  for  ground-rent,  or  taxes,  fec^^  A  plea  of  non-tenure  to 
an  avowry  for  rent,  setting  forth  seizin  in  A.  B.,  and  deducing  title 
from  him  to  the  avowant,  and  also  showing  a  reversionary  interest  in 
the  avowant  after  the  termination  of  the  demise  under  which  the 
distress  was  made,  admits  the  seizin  of  the  demise  to  the  avowant 
from  the  tenant  of  the  freehold;  it  only  puts  in  issue  "the  demise 
under  which  the  distress  was  taken.^*  But  a  plea  to  an  avowry  that 
the  landlord  holds  under  a  title  which  in  law  amounts  to  a  mortgage, 
but  which  has  not  been  recorded,  and. that  the  plaintiff  holds  under 
the  same  person  from  whom  the  landlord  derives  title,  by  a  bona  fide 
purchase  for  a  valuable  consideration,  is  good,  and  a  complete  answer 
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w  Bloomer  v.  Juhel,  8  "Wead.  448. 
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to  the  avowry.  Nor  does  such  plea  amount  to  a  disseisin,  inasmuch 
as  it  shows  that  the  relation  of  landlord  and  tenant  does  not  exist ; 
for  the  rule  that  a  tenant  shall  not  plead  nil  lidbuit  in  tenementis, 
apphes  only  where  there  is  a  tenancy  in  fact.^ 

§  758.  The  place  of  taking  a  distress  for  rent  is  material  and 
traversable ;  and  where  the  defendant,  in  his  avowry,  states  the 
precise  place,  or  house,  the  plaintiff  may  traverse  the  place  in  the 
avowry,  though  not  described  with  certainty  in  the  declaration.  But 
where  the  plaintiff  does  not  traverse  the  place  in  the  avoivry,  but 
joins  issue  on  the  tenancy,  the  locus  in  quo  is  rendered  immaterial; 
and  the  plaintiff  may  show  the  taking  of  the  goods  in  another  place 
than  the  house  demised,  especially  where  the  goods  were  removed 
from  such  house,  leaving  the  rent  unpaid,  and  were  seized  withiu 
thirty  days  thereafter.  If  the  plaintiff  means  to  make  the  place 
material,  he  must,  in  his  plea  in  bar,  or  replication  to  the  avowry, 
traverse  the  taking  in  the  place  alleged  in  the  avowry,  and  take  issue 
thereon.2  The  plaintiff  may  plead  in  bar  to  the  avowry,  that  the 
avowant  so  abused  the  distress,  as  to  render  himself  a  trespasser 
ab  initio  ;  but  a  plea  of  de  injuria,  &c.,  generally  would  be  bad;^ 
for  he  must  take  issue  upon  some  particular  allegation  in  the  avowry.* 
An  officer  sued  for  an  act  done  by  virtue  of  his  office,  may  give  any 
special  matter  ia  evidence  under  the  plea  of  the  general  issue,  without 
notice  ;  ®  and  has  aU  the  rights,  and  is  entitled  to  the  same  judgment 
which  a  defendant,  not  an  officer,  is  entitled  to  under  a  plea  of  the 
general  issue,  with  notice  of  the  special  matter.^  The  plea  of  prop- 
erty in  a  stranger,  or  in  the  defendant  himself,  may  be  pleaded 
either  in  abatement  or  in  bar,  and  entitles  the  party  to  a  return 
without  an  avowry.'^  Such  plea,  however,  must  contain  a  traverse  of 
the  right  of  the  plaintiff,  and  if  issue  be  taken  upon  such  plea  by 


1  Brown  v.  Dean,  3  Wend.  208. 

2  Jackson  dem.  De  Ridder  v.  Eogers,  11  Johns.  R.  33. 
'  Hopkins  v.  Hopkins,  10  Johns.  E.  369. 

-  Ibid. ;  1  Bos.  &  Pul.  76. 

<*  Coon  V.  Congdon,  12  Wend.  496. 

^  Seymour  v.  Billings,  12  Wend.  285. 

7  Harrison  v.  Mcintosh,  1  Johns.  R.  380 ;  Quincy  v.  Hall,  1  Pick.  357 ;  1  Vent.  R. 
249 ;  Martin  v.  Ray,  supra.  But  nil  habuit  in  tenementis  is  no  plea  to  an  avowry  for 
rent.     Parry  v.  House,  Holt,  489  ;  2  Wils.  208. 
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replication  aflSrming  the  property  to  be  in  the  plaintiff,  the  material 
inquiry  for  the  jury  is,  whether  the  property  is  in  the  plaintifif.^ 

§  759.  If  the  plaintiff  fails  to  establish  an  exclusive  right  to  possess 
and  control  the  property,  the  defendant  is  entitled  to  a  verdict.  But 
a  defendant  will  not  be  entitled  to  a  return  of  the  goods,  by  sunply 
showing  property  in  a  stranger  ;  he  must  connect  himself  with  the 
title  of  the  stranger,  and  thus  establish  a  right  paramount  to  that  of 
the  plaintiff,  justifying  the  taking  of  the  property  out  of  his  pos- 
session.2  Where  a  plea  of  property  in  a  stranger  is  interposed,  as 
well  as  of  non  oepit,  a  verdict  for  the  plaintiff  upon  the  latter  plea, 
determines  nothing  between  the  parties  but  the  taking ;  and  the 
plaintiff  is  not  entitled  to  recover  unless  the  other  issue  be  also  found 
for  him.2  On  an  issue,  in  which  the  plaintiff  to  an  avowry  for  rent 
pleads,  denying  the  seizin  of  the  landlord,  the  demise,  the  tenancy, 
and  the  assignment  of  the  plaintiff:  evidence  that  the  defendant  in 
replevin  holds  by  virtue  of  a  deed  from  the  grantor  of  the  plaintiff, 
executed  to  him  as  a  security  for  the  payment  of  money ;  and  that 
the  conveyance  to  the  plaintiff  was  recorded,  and  the  deed  to  the 
defendant  not  recorded,  entitles  the  plaintiff,  and  not  the  defendant, 
to  a  verdict.*  And  although  a  tenant  may  not  dispute  his  landlord's 
title,  after  paying  him  rent,  yet,  if  by  mistake  or  misrepresentation  he 
pays  rent  to  a  person  not  entitled  to  demand  it,  he  is  not  precluded 
by  such  payment  from  giving  evidence  on  a  plea  of  non  tenuit  in 
replevin  against  the  supposed  landlord,  whatever  tends  to  show  that 
the  latter  is  not  entitled  to  the  rent.'' 

§  760.  Tenants  in  common  must  avow  for  their  separate  portions, 
joint-tenants  may  either  join  or  sever ;  ®  but  if  one  joint-tenant  or 
tenant  in  common  have  distrained  for  the  rent  due  for,  both  shares, 
and  the  action  be  brought  against  one,  he  should  avow  for  his  own 
share,  and  for  the  other  share  make   cognizance   as  bailiff  of  his 


1  Ingraham  v.  Hammond,  1  Hill  (N.  Y.),  E.  353 ;  Lisber  t.  Plnson,  2  Wend.  E. 
345 ;  Inlzey  v.  Mauzey,  4  B.  Monroe,  6. 

2  Sogers  V.  Arnold,  12  Wend.  30. 

8  Bemus  v.  Beekman,  3  Wend.  667. 

*  Brown  v.  Dean,  3  Wend.  208. 

6  Sogers  V.  Pitcher,  1  Mass.  E.  541 ;  6  Taunt.  E.  202. 

8  Harrison  v.  Barnby,  5  Term  E.  246. 
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co-tenant.i  If,  however,  the  defendants  make  cognizance,  first,  as 
bailiflFs  of  A.  and  B.,  and,  secondly,  as  bailiffs  of  A. ;  B.  will  not  be  a 
competent  witness  for  the  defendant  to  sustain  the  second  cognizance, 
though  the  defendants  gave  no  evidence  to  sustain  the  first  cogni- 
zance, and  offered  to  abandon  it.^  An  avowry  by  an  executor,  must 
show  affirmatively,  that  the  rent  fell  due  before  the  testator's  death.^ 
Where  the  defendant  in  his  avowry  averred  that  the  plaintiff,  as  his 
tenant,  held  and  enjoyed  certain  premises,  for  the  space  of  seven  years 
and  six  months,  under  a  certain  demise,  and  at  a  certain  rent ;  and  by 
the  evidence  it  appeared  that  the  premises  were  held  by  the  plaintiff 
only  seven  years  and  six  months,  the  variance  was  adjudged  to  be 
fatal.*  It  is  not  necessary  to  aver  that  the  rent  continued  in  arrear  at 
the  time  of  making  the  avawry.^  Nor  is  the  sum  stated  in  the  avowry 
to  be  due  for  rent,  material ;  for  if  it  appears  that  less  rent  is  due  than 
defendant  has  avowed  or  made  cognizance  for,  he  is  yet  entitled  to 
recover  for  so  much  as  is  due.^  But  where  the  avowry  is  for  parcel 
of  a  year's  rent  or  penalty  only,  it  ought  to  show  that  the  residue  has 
been  satisfied  or  discharged,  otherwise  it  wUl  be  bad  on  demurrer.^ 
If  the  avowry  be  for  a  certain  amount,  part  whereof  is  not  due  at  the 
time  of  the  distress,  and  judgment  is  entered  for  the  whole,  it  will  be 
error ;  but  it  may  be  cured  before  judgment  by  abating  the  avowry 
as  to  the  part  not  yet  due.^  An  avowry  justifying  the  taking  a 
distress  for  the  rent  of  ready-furnished  lodgings,  is  good ;  it  having 
been  determined  that  a  landlord  is  entitled  to  distrain  for  the  rent  of 
ready-furnished  lodgings.^  And  where  the  husband  distrains  and 
avows  for  rent  arising  from  the  land  of  the  wife,  without  joining  her 
in  the  proceeding,  he  must  show  affirmatively  that  the  rent  accruad 
after  the  marriage,  for  this  cannot  be  intended ;  and  if  that  fact  be 
not  shown,  the  objection  may  be  taken  at  the  trial. i**    According  to 


1  PuUen  V.  Palmer,  5  Mod.  73;  12  Ibid.  26. 

2  Gi-iddlestone  v.  McGowran,  1  Car.  &  K.  702. 
°  Wright  V.  Williams,  5  Cow.  R.  338,  501. 

*  Tice  V.  Norton,  4  Wend.  663. 
6  Clark  V.  Davis,  7  Taunt  72. 

"^  Per  Ld.  Ellenborough  in  Porty  v.  Imber,  6  East,  R.  437. 

'  Shepherd  v.  Boyce,  2  Johns.  R.  448 ;  Hunt  ».  Baines,  4  Mod.  R.  402 ;  Johnson 
V.  B.-vines,  12  Ibid.  84 ;  Cro.  Car.  104. 

8  1  Saund.  R.  28.5,  n.  6,  8 ;  Harrison  v.  Barnby,  5  Term  R.  248. 
°  Newman  v.  Anderton,  2  Bos.  &  Pul.  N.  R.  224. 
1"  Decker  v.  Livingston,  15  Johns.  R.  479. 
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the  practice  of  Pennsylvania,  an  avowry  need  not  state  for  what  lands 
the  rent  arose,  nor  when  it  became  due.^ 

§  761.  An  avowry  showing  a  conclusive  bar  to  the  action,  is  a 
perfect  pleading  requiring  an  answer,  although  it  immediately  follows 
a  plea  of  property  in  a  stranger ;  and  it  is  not  to  be  considered  as  matter, 
pleaded  to  induce  a  return  of  the  property ;  a  party  under  such  plea 
being  entitled  to  a  return  without  avowry  or  cognizance.^  But  an 
avowry  of  taking  goods  off  the  demised  premises,  for  rent  arrear, 
should  show  affirmatively  that  possession  continued  on  the  part  of  the 
tenant,  if  the  lease  has  expired ;  or  it  wiU  be  bad  on  general  demur- 
rer.^ Both  parties  being  actors  in  replevin,  the  plaintiff  in  respect  of 
his  action,  and  the  defendant  in  consequence  of  his  having  made  the 
distress,  being  a  claim  of  right,  and  the  avowry  in  the  nature  of  a 
declaration,  either  may  notice  the  cause  for  trial;  yet,  at  common 
law,  neither  can  move  for  judgment  as  in  case  of  nonsuit.*  And  the 
jury  may  give  such  damages  as  they  think  the  party  is  justly  entitled 
to  for  the  injury  sustained.®  Where  a  plaintiff  in  replevin  to  an 
avowry  for  rent,  pleads  a  tortious  eviction  by  the  landlord,  such  plea 
is  not  sustained  by  proof  that  the  landlord  entered  by  virtue  of  sum- 
mary proceedings  for  the  non-payment  of  rent.  And  although  such 
entry  be  found  by  special  verdict,  the  tenant  is  not  entitled  to  judg- 
ment in  this  action  for  goods  subsequently  taken  as  a  distress  for 
rent,  where  he  pleads  a  tortious  eviction.  To  enable  him  to  avail 
himself  of  such  entry  in  bar  of  a  distress  for  rent,  he  should  specially 
plead  the  resort  of  .the  landlord  to  the  other  remedy.  But,  on  the 
contrary,  the  landlord  under  such  verdict,  is  entitled  to  judgment  nan 
obstante  veredicto.^ 

§  762.  If  the  plaintiff  recovers,  he  has  judgment  for  damages  only, 
provided  the  goods  have  been  delivered  to  him.''  But  the  judgment 
for  the  avowant,  or  person  making  cognizance  varies  in  different  cases ; 
it  may  be  at  common  law  pro  retorno  hahendo,  or  founded  on  the 


1  Albright  v.  Pickle,  4  Yeates,  264;  Weidell  v.  Rosenberry,  13  S.  &  E.  180. 

2  The  People  v.  New  York,  C.  P.,  2  Wend.  644. 
8  Burr  V.  Van  Buskirk,  2  Cow.  R.  263. 

*  1  Johns.  Cas.  247 ;  1  Wms.  Saund.  336. 

5  Uorsey  v.  Gassaway,  2  Har.  &  Johns.  402 ;  Brace  v.  Leonard,  4  Mass.  R.  614. 

«  McCarty  &  al.  v.  Hudsons,  24  Wend.  R.  291. 

'  Easton  v.  Woithington,  5  S.  &  R.  131 ;  5  Mass.  343;  F.  N.  B.  69. 
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statutes.-'  If  the  property  specified  in  the  declaration  shall  not  have 
been  dehvered  to  the  plaintiff  on  the  replevin,  he  shall,  in  case  the 
judgment  is  in  his  favor,  be  entitled-,  in  addition  to  his  judgment  for 
damages  and  costs,  to  a  further  judgment,  that  the  property  be  re- 
turned to  him  without  delay,  or,  in  default  thereof,  that  he  recover 
from  the  defendant  the  value  of  such  goods  and  chattels,  as  assessed 
by  the  jury  on  the  trial,  or  upon  a  writ  of  inquiry.^  If  the  property 
specified  in  the  writ  have  been  dehvered  to  the  plaintiff,  and  the  de- 
fendant recover  judgment,  the  judgment  shall  be,  that  the  defendant 
shall  have  return  of  the  property  replevied,  unless  he  elects  to  waive 
such  return ;  and  also  that  he  recover  damages  for  the  detention  of 
the  property,  to  be  ascertained  by  a  writ  of  inquiry.^  But  without 
the  aid  of  this  statute,  where  there  is  no  other  plea  than  non  cepit, 
the  defendant  is  not  entitled  to  a  return,  for  this  is  not  a  plea  involving 
the  merits  of  the  action  ;  and  he  can  only  have  a  return  in  cases  where 
he  adds  an  avowry,  or  cognizance,  or  some  plea  leading  to  the  conclu- 
sion, that  taking  the  goods  was  not  merely  unjustifiable,  but  that  the 
defendant  was  rightfully  in  possession  of  them,  at  the  time  they  were 
taken  out  of  his  possession  by  the  writ  of  replevin.*  And  it  is  now 
held,  that  a  defendant  in  replevin,  who  succeeds  on  the  trial  under  the 
plea  of  non  detinet,  is  not  entitled  to  a  return  of  the  property,  or  its 
value,  unless  he  proves  property  in  himself,  as  well  as  detention  ;  nor 
then,  perhaps,  unless  he  has  pleaded  or  given  notice  of  such  matter  as 
wiU  entitle  him  to  a  return.® 

§  763.  The  execution  is  the  same  as  in  ordinary  cases,  by  fieri 
facias,  if  the  plaintiff  have  judgment,  for  damages  and  costs  ;  or  if  the 
defendant,  for  the  arrears  of  rent  or  the  value  of  the  distress.  And 
if  the  defendant  have  judgment  for  a  return,  he  may  have  a  writ  de 
retorno  Jiabendo  for  a  return  of  the  things  distrained,  besides  a  fi.  fa. 
for  his  costs.^  The  sheriff,  however,  is  not  bound  to  execute  the  writ 
for  a  return,  unless  some  person  attend,  on  the  behalf  of  the  defend- 
ant, to  show  him  the  goods  ;  and  it  is  a  good  return  to  the  writ,  that 


1  See  the  cases  in  1  Saund.  R.  195,  n.  3 ;  2  Saund.  286,  u.  5. 

2  2  R.  S.  530,  ^  49. 

»  Ibid.  531,  §  53  ;  Clark  v.  Adair,  3  Harr.  R.  113. 
*  The  People,  &c.  v.  Niagara,  C.  P.,  4  Wend.  217. 
6  Pierce  v.  Van  Dyke,  6  Hill  (N.  Y.),  R.  613. 
^  3  Archb.  Prac.  84. 
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no  person  attended  for  the  purpose.  At  common  law,  if  to  a  writ  of 
retorno  habendo  the  sheriEf  return  that  the  goods  are  eloigned  (that  is, 
conveyed  to  places  unknown  to  him,  so  that  he  cannot  execute  the 
writ),  the  defendant  might  sue  out  a  capias  in  withernam,  requiring 
the  sheriff  to  take  other  cattle  of  the  plaintiff,  to  the  value  of  the  cattle 
eloigned,  and  deliver  them  to  the  defendant,  to  be  kept  by  him  until 
the  plaintiff  should  deliver  him  the  cattle  originally  replevied.  If  this 
writ  was  returned  ?iihil,  after  an  alias  and  pluries,  the  defendant 
might  sue  out  a  scire  facias  against  the  plaintiff's  pledges,  to  show 
cause  why  the  price  of  the  cattle,  &c.,  eloigned,  should  not  be  made 
of  their  lands  and  goods,  and  rendered  to  the  defendant.  If  no  good 
cause  was  shown,  a  writ  issued  to  take  the  cattle,  &c.,  of  the  pledges  ; 
but  if  they  had  none,  a  scire  facias  issued  against  the  sheriff  himself, 
requiring  him  to  show  cause  why  he  should  not  render  to  the  defend- 
ant cattle,  &c.,  to  the  value  of  those  eloigned.^  This  circuitous 
method,  however,  of  proceeding  against  the  sheriff  might  be  avoided, 
by  bringiag  an  action  on  the  case  against  him  for  damages,  on  the 
return  of  the  elongata?  The  writ  of  withernam  is  a  common-law 
reprisal,  calculated  to  take  from  the  defendant  goods  to  such  an 
amount  as  will  secure  the  return  of  the  plaintiff's;  and  follows  a 
return  of  elojigata  on  the  writ  of  replevin,  without  an  alias  or  pluries, 
in  the  State  of  South  Carolina,  under  the  statute  of  that  State,  passed 
in  1808.3  It  is  incident  to  the  common-law  action  of  replevin,  and  is 
in  force  in  aU  those  States  that  have  not  expressly  abolished  it.* 


SECTION  III. 

ACTION   OF   TBESPASS. 

§  764.  If  the  tenant  should  be  turned  out  of,  or  disturbed  in,  the 
possession  of  the  demised  premises,  by  a  stranger  having  no  title,  his 
only  remedy  is  by  an  action  of  ejectment  or  trespass,  if  he  is  actually 


1  2  Saund.  R.  74,  b. ;  1  Ibid.  195,  n.  3. 

■^'2  Wm.  Black.  1220  ;  1  B.  &  P.  378  ;  2  Ibid.  107  ;  1  New  E.  292. 
3  Swann  v.  Shemwell,  2  Har.  &  Gill,  R.  283. 

*  Gould  V.  Warner,  3  Wend.  54 ;  Hart  v.  Tobias,  2  Bay,  R.  408 ;  Huggerford  v. 
Ford,  11  Pick.  E.  223. 
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put  out ;  or  by  trespass  or  case  (according  to  circumstances),  if  he  is 
merely  disturbed  in  the  possession.  Trespass  is  the  proper  remedy  to 
recover  damages,  for  an  illegal  entry  upon,  or  an  immediate  injury  to, 
property  real  or  personal ;  while  ease  lies  for  consequential  damages 
to  such  property,  or  to  some  right  or  privilege  incident  thereto.  But 
if  the  tenant  is  put  out  of  possession  by  a  stranger  having  title,  where 
the  ouster  comes  within  the  meaning  of  the  landlord's  covenant  and 
agreement  for  quiet  enjoyment,  express  or  implied,  he  may  also  pro- 
ceed against  the  landlord  for  damages,  by  action  upon  such  covenant 
or  agreement.! 

§  765.  The  right  to  land  is  exclusive,  and  every  unwarranted 
entry  by  a  person,  or  his  cattle,  on  the  land  of  another  without  the 
owner's  leave,  whether  it  be  inclosed  or  not,  or  without  the  license 
or  authority  of  law,  is  a  trespass.^  Thus,  an  entry  on  land,  without 
claim  or  color  of  title ;  ^  under  a  void  lease ;  *  or  a  mere  executory 
contract;^  or  a  continuance  there,  after  a  request  to  leave;  or  even 
going  upon  another's  land,  and  taking  away  one's  own  property,  is 
a  trespass.®  So  for  any  entry  on  a  highway,  inconsistent  with  the 
right  of  the  owner  of  the  soil,  and  not  necessary  to  the  right  of  way 
of  the  public ;  ^  or  where  one  enters  and  builds  upon  the  land  of  ano- 
ther, who  enters  upon  the  intruder ;  and  the  intruder,  in  his  turn, 
enters,  and  turns  the  owner  out  of  possession,  the  owner  may,  in 
either  case,  maintain  this  action.^     Any  direct  injury  to  any  thing 


1  The  Seneca  Eailroad  Co.  v.  The  Auburn  Railroad  Co.  5  Hill  (N.  Y.),  E.  170; 
Burr.  536,  1114  ;  5  East,  48.'5 ;  11  Ibid.  56. 

2  19  Johns.  E.  385;  3  Black.  Com.  209;  12  Johns.  E.  408;  Commonwealth  v. 
Peters,  2  Mass.  E.  127. 

3  2  Johns.  E.  22  ;   Tonawanda  E.  E.  Co.  v.  Hunger,  5  Denio,  255. 
«  9  Ibid.  362.  ^ 

'  7  Cow.  E.  229. 

■>  14  Johns.  E.  406.  A  recent  law  of  New  York  declares  that  any  person  who  shall 
intrude  or  squat  upon  any  city,  town,  or  village  lot,  without  license  from  the  owner,  or 
who  shall,  without  such  license,  erect  any  hut,  shanty,  or  other  structure  thereon,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  fine  and  imprisonment. 
The  owner  may  give  notice  to  any  person  who  may  have  already  intended  to  remove 
in  not  less  than  ten  days,  and  if  they  remain  after  that  period,  they  shall  also  be 
deemed  guilty  of  a  misdemeanor,  and  liable  to  similar  punishment.  After  the  ex- 
piration of  said  ten  days,  the  owner  may  also  cause  such  erection  to  be  removed  and 
abated  as  a  nuisance,  and  the  intruders  and  squatters  to  be  themselves  removed.  Laws 
of  1857. 

'  15  Johns.  E.  447;  1  Cow.  238. 

"  7  Cow.  E.  220. 
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growing,  or  placed  upon  the  land,  is  an  injury  to  the  land  itself.  By 
the  Revised  Statutes  of  New  York,  every  person  who  shall  cut  down 
or  carry  off  any  wood,  underwood,  trees,  or  timber,  or  shall  girdle  or 
otherwise  despoil  any  trees  on  the  land  of  another  person,  without  the 
leave  of  the  owner  thereof,  or  on  the  land  or  commons  of  any  city  or 
town,  without  having  any  right  or  privilege  in  such  commons,  and 
without  license  from  the  corporation,  or  proper  officers'  of  such  city 
or  town,  shall  forfeit  and  pay  to  the  owner  of  such  land,  or  to  such 
city  or  town,  treble  the  amount  of  the  damages  which  shall  be  assessed 
therefor,  in  an  action  of  trespass.  But  if,  upon  the  trial  of  any  such 
action,  it  shall  appear  that  the  trespass  was  casual  and  involuntary, 
or  that  the  defendant  had  probable  cause  to  believe  that  the  land  on 
which  such  trespass  was  committed  was  his  own ;  or  that  such  wood, 
trees,  or  timber,  were  taken  for  the  purpose  of  making  or  repairing 
any  public  road  or  bridge,  by  the  authority  of  a  commissioner  or 
overseer  of  highways ;  judgment  shall  be  given  to  recover  only  the 
single  damages  assessed  by  the  jury.  And  if  any  person  be  dis- 
seized, ejected,  or  put  out  of  any  lands  or  tenements  in  a  forcible 
manner,  or  being  put  out,  be  afterwards  holden  and  kept  out  by 
force,  or  with  strong  hand,  he  shall  be  entitled  to  maintain  an  action 
of  trespass,  and  shall  recover  therein  treble  the  damages  assessed  by 
the  jury.i 

§  766.  The  owner's  license  to  enter  may  frequently  be  presumed, 
and  will  then  be  equally  valid  as  if  expressly  given ;  and,  for  all  pur- 
poses of  this  action,  a  tenant  in  possession  is  to  be  considered  the 
owner.  But  whether  express  or  implied,  the  license  may  at  any 
time  be  revoked,  unless  it  has  been  founded  on  such  a  valuable  con- 
sideration as  would  support  a  contract,  and  a  subsequent  entry  would 
then  become  a  trespass.^  A  parol  license  to  do  an  act  on  one's  own 
land  however,  affecting  injuriously  the  air  and  hght  of  a  neighbor's 
house,  is  not  revocable  by  such  neighbor  after  it  has  once  been  acted 
on ;  nor  is  such  a  license  within  the  statute  of  frauds.^  And  when  a 
license  is  given,  it  necessarily  imphes  a  right  to  do  every  thing,  with- 
out which  the  act  could  not  be  done.^    In  general,  where  an  erection 


1  2  B.  S.  338,  §  1,  2,  4. 

2  10  Johns.  R.  246. 
8  3  Kent,  Cora.  451. 
*  Willes,  195. 
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is  made  upon  the  land  of  another,  without  his  consent,  and  afterwards 
continued  there  without  such  consent,  the  continuance  is  deemed  a 
fresh  trespass ;  and  the  party  injured  may  maintain  an  action  of  tres- 
pass from  time  to  time,  even  although  he  brought  an  action  for  the 
original  erection  and  recovered  damages.^  But  where  A.  and  B., 
owning  the  adjoining  lands,  agreed  that  B.  might  cut  ditches  on  A.'s 
land,  and  under  A.'s  direction,  and  continue  so  long  as  he  should  be 
satisfied ;  and  the  ditches  were  dug  and  used  during  A.'s  lifetime, 
and  for  three  years  afterwards,  without  complaint ;  it  was  held,  that 
although  the  license  to  use  the  ditches  on  A.'s  land  expired  on  his 
death,  and  the  person  succeeding  to  his  title  might  fill  them  up, 
if  he  thought  proper  to  do  so,  he  could  bring  no  action  against  B. 
without  first  giving  reasonable  notice  to  discontinue  the  use  of  the 
ditches.^ 

§  767.  Authority  to  enter  on  lands  is  given,  by  law,  in  many 
cases ;  as  to  see  that  the  tenant  keeps  the  premises  in  good  repair, 
according  to  agreement,  or  to  levy  a  distress ;  but  if,  ia  such  case, 
the  authority  is  abused,  at  common  law  the  party  becomes  a  tres- 
passer from  the  beginning,  and  his  original  entry,  and  every  act  done 
in  pursuance  of  it,  is  viewed  in  the  same  light  as  if  the  law  had  not 
given  him  authority  in  the  first  instance.^  And,  in  strictness,  if  the 
landlord  accidentally  committed  an  irregularity,  either  in  taking  the 
distress,  or  in  any  subsequent  proceediag  (whether  for  rent  or  damage 
feasant),  he  thereby  became  a  trespasser  from  the  beginning,  and  was 
immediately  fiable  to  an  action  of  trespass  on  the  part  of  the  tenant.* 
Such  is  stiU  the  law,  in  regard  to  a  distress  for  damage  feasant ;  but 
as  to  a  distress  for  rent,  trespass  lies  only  where  the  distress  is  alto- 
gether wrongful  and  illegal,  ab  initio;  as  where  rent  is  due,  or  made 
after  a  tender  of  the  amount  due,^  or,  in  general,  wherever  the  par- 
ticular act  of  irregularity  amounts  to  a  trespass,  independent  of  the 
previous  proceedings.^  Thus  it  lies  for  turning  the  tenant  out  of  pos- 
session, under  a  distress  warrant ;  or,  if  the  tenant  tender  the  rent 


.1  Holmes  v.  Wilson,  10  Ad.  &  El.  503. 

2  Carter  v.  Page,  4  Iredell,  424. 

8  Allen  V.  Crofort,  5  Wend.  K.  506 ;  Oxley  v.  Watts,  5  Terra  E.  12  ;  10  Co.  46. 

*  Ld.  Ray.  1424;  Dye  v.  Leatherdale,  2  Wils.  20;  Dodd  v.  Monger,  6  Mod.  216. 

s  F..N.  B.  88 ;  4  Term  R.  565  ;  6  Ibid.  298. 

6  5  Taunt.  R.  198 ;  2  Wm.  Black.  1218. 
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and  expenses,  after  the  distress,  but  before  impounding,  for  subse- 
quently removing  the  distress ;  ^  but  not  for  seUing  after  a  tender, 
where  such  tender  is  made  after  the  impounding.^  And  though  the 
party  may,  in  these  cases,  bring  trespass,  he  may  also  waive  the  tres- 
pass, and  bring  case.^ 

§  768.  Either  trespass  or  trover  will  lie  in  the  case  of  a  distress 
for  rent,  where  there  has  been  an  illegal  taking ;  as  for  distraining 
implements  of  trade,  or  beasts  of  husbandry,  where  there  was  a  suffi- 
ciency of  other  property  ;*  or  a  horse,  while  his  rider  was  upon  him  ;^ 
or  if  the  outer  door  be  shut.^  For  the  statute  which  enacts  that  a 
party  distraining  for  rent  shall  not  be  a  trespasser  from  the  begin- 
ning, only  relates  to  irregularities  after  a  lawful  taking.'^  So  that 
wherever  there  is  an  abuse  of  authority  given  hy  law,  the  party  in- 
jured may  not  only  prosecute  his  action  of  trespass  for  the  illegal 
entry,  but  may  also  sue  in  trover,  and  recover  the  value  of  the  goods. 
But  an  abuse  of  an  authority  in  fact,  that  is,  of  an  authority  given 
by  the  party,  does  not  render  a  man  a  trespasser  ah  initio.  Thus 
if  a  bailee  of  chattels  abuse  his  authority,  he  is  only  liable  in  case  for 
such  abuse.  And  if  a  distress  taken  for  a  rent-charge  is  abused,  the 
distrainor  does  not  become  a  trespasser  ah  initio;  because  such  dis- 
tress must,  at  common  law,  be  made  under  an  authority  in  fact,  as  a 
right  to  distrain  is  not,  by  such  law,  incident  to  a  rent-charge.*     The 


1  Virtue  v.  Beasley,  1  M.  &  E.  21. 

2  8  M.  &  W.  415 ;  1  Scott,  N.  E.  524 ;  4  D.  &  P.  9. 

'  1  B.  &  C.  145.  These  rules  of  law,  with  a  salutary  modification  as  to  a  tender 
of  amends,  passed  into  an  enactment  in  the  Eevised  Statutes  of  New  York,  which 
declared  —  When  any  distress  shall  be  made  for  rent  justly  due,  and  any  irregularity 
or  unlawful  act  shall  be  afterwards  done  by  the  party  distraining,  or  his  agent,  the  dis- 
tress shall  not  therefore  be  deemed  unlawful,  nor  the  party  making  it  a  trespasser  from 
the  beginning ;  but  the  party  aggrieved  may  maintain  an  action  of  trespass,  or  of  tres- 
pass on  the  case,  and  may  recover  full  satisfaction  for  the  special  damages  he  may  have 
sustained  by  such  irregularity,  or  such  unlawful  act,  with  full  costs  of  suit,  and  no 
more,  unless  tender  of  amends  hath  been  made  by  the  party  distraining,  or  his  agent, 
before  such  action  brought ;  which  tender  shall  prevent  the  recovery  of  any  costs  in 
such  action.     2  E.  S.  505,  §  28 ;  11  Geo.  11.  6,  19,  ^  19. 

*  F.  N.  B.  88 ;  4  Term  E.  565  ;  1  Burr.  579. 

'  6  Term  E.  138. 

6  1  East,  E.  139;  11  Ibid.  395;  2  Campb.  115. 

•>  1  H.  Black.  13  ;  1  Esp.  E.  382. 

8  3  Stark,  on  Evid.  1108,  3d  edit.  Where  several  persons  are  implicated  in,  or  have 
assented  to  one  joint  act  of  trespass,  the  damages  must  be  assessed  against  all  jointly, 
though  all  may  not  have  been  equally  culpable.  Elliot  v.  Allen,  1  Man.  Gr.  &  S.  18 ; 
Hill  V.  Goodchild,  5  Burr.  2790. 
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reasons  of  this  diiference,  between  the  abuse  of  an  authority  in  law 
and  an  authority  in  fact,  is  said  to  be,  that  when  the  law  gives  an 
authority,  it  is  on  condition  only  that  it  shall  be  used  for  the  purpose 
allowed  by  law,  and  the  law  judges  of  and  infers  the  original  intention 
of  the  party  from  his  subsequent  acts ;  but  where  the  party  author- 
izes a  particular  act,  he  cannot,  for  any  subsequent  abuse,  punish  in 
respect  of  th&t  which  was  done  by  his  own  license. 


(a.)  Trespass  on  the  Case. 
§  769.  According  to  strict  common-law  principles,  the  distinction 
between  case  and  trespass,  formerly  adverted  to,  becomes  important 
when  determining  upon  the  proper  remedy  for  an  injury-;  for  if  a 
plaintiff  declare  in  trespass,  when  his  action  should  be  case,  he  will  be 
nonsuited  at  the  trial.  His  declaration,  however,  will  be  held  suffi- 
cient if  it  contains  enough  to  maintain  case,  although  it  may  com- 
mence by  miscalling  the  action  trespass.^  As  a  general  rule,  where 
a  statute  gives  damages  for  an  injury,  and  does  not  mention  the  form 
of  action,  case  lies.^  But  where  an  action  may  be  sustained  at  com- 
mon law,  and  a  statute  also  gives  an  action,  without  expressly  or  im- 
pliedly taking  away  the  common-law  right,  an  action  may  be  main- 
tained at  common  law,  as  well  as  upon  the  statute.^  The  difficulty 
which  frequently  arises,  in  determining  whether  the  action  shall  be 
case  or  trespass,  according  as  the  injury  resulting  from  the  act  of  the 
defendant  is  consequential,  or  immediate  and  direct,  was  obviated  in 
New  York,  by  the  Revised  Statutes,  which  declared  —  Whenever,  by 
the  wrongful  act  of  any  person,  an  injury  is  produced  either  to  the 
person,  personal  property,  or  rights  of  another,  for  which  an  action  of 
trespass  may  be  maintained,  an  action  of  trespass  on  the  case  may 
also  be  brought,  to  recover  damages  for  such  injury  ;  whether  it  was 
wilful,  or  accompanied  by  force,  or  not ;  and  whether  such  injury  was 
a  direct  and  immediate  consequence  from  such  wrongful  act,  or  only 
consequential.*  According  to  this  statute,  therefore,  case  would 
always  lie,  though  trespass  might  not ;  and  the  practitioner  need  not 
hesitate  in  any  emergency  to  shape  his  action  in  case.     But  there 


1  The  Seneca  Railroad  Co.  v.  The  Auburn  Eailroad  Co.  5  Hill  (N.  Y.),  R.  170. 

2  6  Mod.  26  ;  7  Term  R.  36  ;  1  N.  &  P.  104. 
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*  2  E.  S.  553,  ^  16. 


CH.  XV.]  TRESPASS   ON  THE  CASE.  569 

was  no  objection  to  adopting  tMs  course  of  practice,  as  a  general  thing, 
in  any  case ;  for  an  action  on  the  case  was  better  calculated  to  bring 
out  the  truth  of  a  case  than  any  other.  The  Code  of  Procedure,  in 
that  State,  as  we  have  seen,  has  abolished  the  distinction  altogether ; 
but  as  the  common-law  doctrine  is  stiU  important  in  those  States  where 
this  statute  has  not  been  adopted,  it  will  be  proper  to  exhibit  it  still 
further  in  detail. 

§  770.  We  have  said  that  case  is  the  appropriate  remedy,  where 
the  injury  is  not  immediate  but  consequential.  Thus  it  lies  against  a 
sheriff  for  removing  goods  from  the  demised  premises,  without  satisfy- 
ing the  landlord's  claim  for  a  year's  rent.^  But  he  is  not  hable 
unless  he  knew  that  ren£  was  due ;  although  express  notice  is  not 
necessary  to  render  him  liable,  in  which  respect,  we  have  observed, 
the  law  of  New  York  differs  from  the  English  law.^  Case  is  also  the 
proper  remedy  where  a  distress  for  rent  is  either  illegal  or  irregular ; 
or  at  the  suit  of  a  lodger,  whose  goods  are  taken  upon  an  excessive 
distress  by  the  superior  landlord ;  and  even  in  those  cases  where  tres- 
pass may  be  maintained,  case  also  lies,  as  a  party  may  waive  the  tres- 
pass and  bring  case.^ 

§  771.  For  an  abuse  of  a  distress,  trespass  is  the  proper  remedy  ;* 
but  for  impounding  cattle  in  a  wrong  county,  the  landlord  will  not  be 
liable  in  trespass.^  Nor  wiU  trover  lie  for  goods  irregularly  sold 
under  a  distress ;  ^  or  for  an  excessive  distress ; ''  since  the  statute 
gives  another  remedy  ;  and  trespass  only  lies  where  there  has  been 
some  act  done  which,  in  itself,  amounts  to  a  trespass,  —  the  election 
given  by  the  statute  being  so  construed.^  So  trespass  cannot  be 
maintained  for  taking  an  excessive  distress,  wh6re  the  distress  was 
lawful,  the  whole  being  one  entire  act ;  ®  nor  for  an  irregular  distress, 
where  the  irregularity  complained  of  is  not  in  itself  an  act  of  trespass, 


1  Keed  v.  Hoyt,  6  M.  &  W.  410;  Foster  v.  Cookson,  1  Gale  &  D.  52;  3  B.  &  A. 
440. 

2  3  Taunt.  B.  400 ;  3  B.  &  A.  645. 

8  Barnecomb  v.  Brydges,  1  B.  &  C.  145 ;  2  C.  &  P.  374. 
*  Hutchings  v.  Chambers,  1  Burr.  590. 
s  Gimbert  v.  Pelah,  2  Str.  1272. 

6  Wallace  v.  King,  1  H.  Black.  13. 

7  1  Mood.  &  E.  193. 

8  Ladd  V.  Thomas,  4  P.  &  D.  9 ;  11  East,  395 ;  2  Campb.  115. 
"  Lyme  v.  Moody,  2  Str.  851. 
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but  consists  merely  in  tlie  omission  of  some  form  required  in  conduct- 
ing the  distress,  such  as  not  procuruig  goods  to  be  appraised  before 
they  are  sold  ;  but  case  is  the  proper  remedy  in  all  such  cases. ^  Yet 
if  the  landlord  fails  to  show  a  right  to  distrain,  —  as  if  the  affidavit 
accompanying  the  warrant  of  distress  is  defective,  —  he  is  liable  in 
this  action.^ 

§  772.  The  act  of  Pennsylvania,  of  1792,  provides  that  where  a 
distress  is  made,  when  no  rent  is  in  arrear,  the  owner  of  the  goods 
may,  by  an  action  of  trespass  or  on  the  case,  recover  double  the  value 
of  the  goods.  But,  notwithstanding  this  provision,  it  has  been  held 
that  the  party  aggrieved  may  maintain  action  at  common  law,  for 
entering  his  close,  &c.,  in  which  he  may  recover  damages  to  a  greater 
amount  than  double  the  value  of  the  goods. ^  A  tenant  from  year  to 
year,  being  desirous  of  letting  his  house  for  a  quarter,  quitted  and 
left  it  locked,  with  authority  to  the  landlord  to  let  it  during  his 
absence,  if  an  opportunity  offered,  and,  for  that  purpose,  left  the  key 
with  a  neighbor  ;  an  opportunity  offered  of  letting  the  house,  but  the 
person  who  had  the  key  having  absconded,  the  landlord  entered  by 
placing  a  ladder  against  the  house,  and  raising  the  first  floor  window; 
and,  after  showing  the  house,  left  it  in  the  same  state  as  before.  The 
house  was  afterwards  entered  by  persons  unknown,  and  some  of  the 
tenant's  wearing  apparel  and  furniture  stolen ;  and  the  tenant  having 
brought  an  action  of  trespass  against  the  landlord,  for  breaking  and 
entering  the  house  and  leavmg  it  insecure,  in  consequence  of  whicji 
Ms  furniture  and  apparel  were  stolen,  it  was  held  that  a  plea  of  leave 
and  license  was  no  answer  to  the  action.*  So  in  a  case  where  the 
landlord,  upon  making  a  distress,  turned  the  tenant's  family  out  of 
possession,  and  continued  in  possession  himself,  after  the  rent  was  paid, 
he  was  held  to  be  guilty  of  a  trespass.^ 

§  773.  If  a  man  sells  a  chattel,  being  upon  his  land,  he  at  the 
Bame  time  passes  to  the  vendee,  as  incident  to  such  sale,  a  right  to  go 


1  Messing  o.  Kemble,  3  Campb.  N.  P.  C.  115;  Marquissee  o.  Ormston,  15  Wend. 
R.  368. 
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upon  the  premises  and  take  away  the  subject  of  his  purchase,  without 
being  considered  a  trespasser.^  So  if  a  man,  in  vu-tue  of  his  hcense, 
erect  a  building  on  another's  land,  this  license  cannot  be  revoked  so 
entirely  as  to  make  the  person  who  erected  it  a  trespasser,  for  enter- 
ing and  removing  the  building  after  the  revocation.^  In  general, 
whenever  the  act  complained  of  is  under  regular  process  of  law, 
case  is  the  only  remedy,  and  trespass  will  not  lie ;  ^  but  where  it  is 
not  under  color  of  process,,  the  remedy  is  trespass,  and  not  case. 
Thus  if  the  process  be  irregular ;  *  or  if  the  court  has  no  jurisdic- 
tion ;  ^  or  exceed  its  jurisdiction ;  "^  the  action  should  be  either  tres- 
pass or  trover ;  that  is,  trespass  for  the  act  itself,  and  trover  if  the 
goods  be  detained,  to  recover  them  back.  If,  however,  a  proceeding 
is  instituted  in  a  court  not  having  jurisdiction,  yet  if  it  were  malicious, 
or  unfounded,  it  has  been  held  that  the  plaintiff  may  bring  either  case 
or  trespass.'' 

§  774.  The  property  affected  must,  in  general,  be  something 
tangible  and  fixed,  as  a  house,  room,  outhouse,  or  other  building, 
or  land  ;  even  though  the  land  be  not  fenced  in  from  the  property  of 
others,  or  be  a  highway ;  the  term  close  being  technical,  and  signi- 
fying the  interest  in  the  soil,  and  not  merely  an  inclosure  in  the 
common  acceptance  of  the  term.^  And  trespass  lies  though  the  door 
of  a  house  be  open,  or  the  locus  in  quo  uninclosed.^  If  the  land  be 
covered  with  water,  the  plaintiff  should  allege  that  the  trespass  was 
upon  his  close  covered  with  water  ;  and  though  it  may  be  alleged  that 
the  defendant  broke  and  entered  a  several  fishery,  yet  if  the  plaintiff's 
interest  is  confined  to  the  water  only,  trespass  will  not  lie,  but  the 
remedy  is  case.^"  If  trees  are  excepted  in  a  lease,  the  land  on  which 
they  grow  is  excepted  also,  and  the  landlord  may  enter  to  fell  and 


1  11  East,  E.  366. 

2  6  Term  K.  388. 

8  1  Ibid.  544;  2  Ibid.  225;  3  Ibid.  185. 

4  1  D.  &  E.  97  ;  1  Cliit.  E.  304. 

6  2  "Wils.  E.  382  ;  10  Co.  76,  a. ;  7  B.  &  C.  536. 

«  1  B.  &C.  169. 

'  2  Wils.  E.  302. 

8  Van  Rensselaer  v.  Van  Eensselaer,  9  Johns.  E.  377 ;  6  East,  154;  7  Ibid.  207 ; 
1  Burr.  133. 

9  Co.  Lit.  4  b  ;  Bac.  Abr.  Trespass,  E.  679. 
w  Co.  Lit.  4  b;  Ibid.  5,  b;  Yelv.  103. 
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take  away  the  trees  ;^  but  an  exception  of  underwood  does  not 
except  the  land  on  which  it  grows.^  And  the  possession  remaining 
in  the  lessor,  or  other  party  entitled  to  the  trees,  he  may  maintain 
trespass  against  the  lessee,  or  a  stranger,  for  breaking  and  entering 
his  close  and  cutting  them  down,  and  trespass  de  bonis  asportatis  for 
carrying  them  away  ;  but  the  lessee  cannot  maintain  any  action, 
because  he  has  no  interest  in  the  trees.^  Yet,  where  the  trees  are 
not  excepted  in  the  lease,  the  tenant  has  a  right  to  their  shade  and 
fruit;  and  a  sufficient  possession  to  maintain  trespass  against  any 
party,  either  landlord  or  stranger,  for  ciitting  them  down.*  But 
when  cut,  they  belong  to  the  party  who  has  the  next  estate  of  in- 
heritance in  the  land,  or  the  tenant  for  life  without  impeachment  of 
waste  (if  there  be  one),  and  the  tenant  cannot  bring  trespass  de 
bonis  asportatis  for  carrying  them  away ;  such  action  must  be 
brought  by  the  owner  of  the  next  estate  of  inheritance,  or  tenant  for 
life  without  impeachment  of  waste.®  And  if  a  stranger  cut  them 
down,  both  landlord  and  tenant,  or  party  entitled  to  the  trees  subject 
to  the  lease,  may  each  maintain  an  action  against  him  for  his  re- 
spective loss,  and  the  one  action  is  no  bar  to  the  other.^  So  a 
grantee  of  trees  may  maintain  this  action  against  the  owner  of  the 
soil,  for  cutting  them  down  ; ''  or  a  lessee  for  years,  who,  on  the 
expiration  of  the  tenancy,  is,  by  the  custom  of  the  country,  entitled  to 
the  away-going  crop.*  And  if  a  man  lets  a  farm  to  be  worked  upon 
shares,  the  landlord  may  have  this  action  against  a  stranger  for 
treading  down  the  corn ;  ^  or  the  landlord  and  tenant  may  maintain 
a  joint  action.^'' 

1  1  Saund.  322,  b. 

2  Leigh  V.  Heath,  1  B.  &  Ad.  622. 

3  EoUs  V.  Eock,  2  Selw.  N.  P.  1287 ;  1  Ld.  Eay.  552. 
*  1  Saund.  R.  322,  b. 

6  Evans  v.  Evans,  2  Campb.  491 ;  2  M.  &  S.  499. 

6  1  Saund.  E.  319,  c. 

'  Clapp  V.  Draper,  4  Mass.  E.  266.  A  landlord  cannot  by  wrongfully  cutting  down 
trees,  during  the  term,  acquire  a  right  to  them,  so  as  to  maintain  trespass  against  the 
tenant  for  taking  them  away.  Charmon  v.  Patch,  5  B.  &  C.  597.  An  assignment  of 
a. tree  for  house-bote  by  a  bailiff  pursuant  to  the  terms  of  the  lease,  entitles  the 
tpnant  to  fell  the  tree,  after  the  discharge  of  the  bailiff.  Courtenay  v.  Eisher,  4  Bing. 
3.  It  is  said  that  the  property  in  trees  is  in  the  landlord,  the  property  in  bashes  in  the 
tenant,  even  where  they  are  cut  down  by  a  stranger.  Berriman  v.  Peacock,  9  Bingh. 
384. 

8  Stultz  V.  Dickey,  5  Binn.  285. 

»  Bui.  N.  P.  85;  4  Burr.  1827;  Co.  Lit.  4,  b. 

1°  Eoote  &  Litchfield  v.  Colvin,  3  Johns.  R.  216. 
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§  775.  An  action  on  the  case  for  damages  is  the  proper  remedy, 
wherever  the  plaintiff  has  merely  a  reversionary  interest  in  the 
property,  the  possession  being  in  another,  for  the  erection  of  any 
kind  of  nuisance ;  ^  or  for  not  repairing  a  privy  near  to  plaintiff's 
house ;  for  not  emptying  a  cesspool  or  sewer  ;  ^  for  manufacturing 
candles,  or  erecting  a  forge  ;^  for  undermining  a  house;*  for  ob-- 
structing  the  entrance  to  a  house ;  ^  for  not  sustaining  a  sea^-wall, 
whereby  plaintiff's  property  was  injured ;  ^  for  cutting  down  trees,  to 
the  shade  of  which  the  plaintiff  was  entitled,  as  occupant  of  the 
messuage ;  for  keeping  a  slaughter-house  near  the  plaintiff's  house, 
or  erecting  a  building  from  which  the  water  ran  on  plaintiff's  house, 
whereby  it  was  injured ;  for  continuing  an  iron  manufactory,  and 
making  noises  and  annoying  the  plaintiff  in  the  occupation  of  his 
house ;  "^  or  for  excavating  the  defendant's  ground  too  close  to  the 
foundations  of  the  plaintiff's  house  (he  having  acquired  a  right  to  the 
support  of  the  defendant's  land),  whereby  its  fall  was  accelerated.^ 

§  776.  Case  is  also  the  appropriate  remedy  for  any  disturbance,  or 
other  wrong,  to  incorporeal  property ;  as  of  a  franchise,  or  right  of 
common  ;  for  the  obstruction  of  a  private  way  ;  the  neglect  to  repair 
a  way  which  the  defendant  was  bound  to  keep  repaired ;  or  by  a 
reversioner,  for  an  injury  done  to  his  reversionary  interest,  by 
building  thereon.^  Also  for  the  disturbance  of  an  easement,  or 
privilege  over  another's  land  ;  or  in  a  sink,  gateway,  or  washing-place, 
in  another's  ground;'"  or  for  obstructing  the  use  of  the  door-bell, 
knocker,  skylight,  staircase,  or  water-closet,  by  a  lodger  in  a  house. 
A  tenant  may  also  render  himself  liable  to  his  cotenant  for  damages 
in  this  action,  by  obstructing  him  in  the  use  of  the  premises. ^^ 

1  1  Ld.  Ray.  87,  1399  ;  Str.  624. 

2  Kussell  V.  Slienton,  C.  B.  20  L.  J.  R.  269,  Trin.  Tr.  1842. 
8  1  Lutw.  69. 

«  2  Saund.  397 ;  2  Dowl.  P.  C.  164. 

6  4  Term  R.  794. 

«  Mayor  of  Lyme  ».  Henley,  1  Scott,  29  ;  1  Bing.  N.  C.  222  ;  3  B.  &  A.  77. 

'  Gale,  R.  61 ;  2  Bing.  N.  C.  134. 

8  3  B.  &  Ad.  871  ;  1  A.  &  E.  498 ;  when  not,  8  Scott,  1. 

"  Seneca  Railroad  v.  The  Auburn  Raih-oad  Co.  5  Hill,  170;  1  Saund.  R.  346,  a; 

1  Scott,  R.  526;  Com.  Dig.  Action  on  the  Case,  Disturbance,  A.  2;  2  Saund.  R. 

113,  172,  ti,. 

w  Wilson  V.  Smith,  10  Wend.  R.  324;  5  B.  &  A.  ."561  ;  5  B.  &  C.  221 ;  8  Ibid.  288. 

11  Underwood  v.  Burrows,  7  C.  &  P.  26  ;  7  Bing.  N.  C.  855 ;  Browning  v.  Dalsome, 

3  Sandf.  13. 
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§  777.  Where  a  tenant,  under  color  of  tie  law  of  fixtures,  wrong- 
fully severs  from  the  freehold,  articles  put  up  by  hunself  during  the 
term,  or  which  have  been  demised  to  him  together  with  the  premises, 
the  landlord  cannot,  pending  the  lease,  support  an  action  against  him 
for  trespass  quare  clausum  fregit}  But  where  fixtures  have  been 
severed  from  the  freehold,  and  reduced  again  to  a  chattel  state,  the 
party  in  whom  the  right  of  property  is  vested,  from  the  time  of 
severance,  may  support  trespass  de  bonis  asportatis  for  the  removal, 
for  the  general  property  of  personal  chattels  draws  it  to  the  pos- 
session. The  reversioner  may,  therefore,  sustain  this  action  against 
a  tenant  in  possession,  pending  a  lease,  for  the  removal  of  things 
which  the  tenant,  either  from  the  circumstance  of  their  having  been 
demised  to  him,  or  for  any  other  reason,  has  no  right  to  take  away.^ 
Yet  a  tenant,  after  the  severance  of  articles  to  which  he  is  not  en- 
titled as  fixtures,  cannot  maintain  trespass  against  his  landlord,  or  a 
stranger,  for  removing  them.^  And  if  the  tenant  is  entitled  to  emble- 
ments after  the  determination  of  his  term,  he  may  maintain  trespass 
against  his  landlord  for  forcibly  preventing  his  taking  them  away.* 
But  a  tenant  who  wrongfully  continues  in  possession  of  the  premises 
after  the  expiration  of  his  term,  although  he  does  not  abandon  his 
right  of  property  to  the  fixtures,  is  still  liable  to  be  sued  in  trespass 
quare  clausum  freffit  if  he  enters  to  take  them  away,  for  his  property 
in  the  fixtures  does  not  give  him  a  right  of  being  upon  the  premises.^ 

§  778.  Any  unlawful  taking  of,  or  injury  to  personal  property,  of 
a  forcible  nature,  amounts  to  a  trespass,  even  though  the  defendant 
had  no  intention  of  committing  a  trespass ;  for  the  injury  forms  the 
groimd   of  action,   the   intention   being   wholly   immaterial.^      And 


iDyer,  121;  Co.  Lit.  §  71. 

2  Udal  u.  Udal,  Aleyn,  82;  11  Co.  81;  2  Chit.  E.  636;  Farrant  v.  Thompson, 
5  B.  &  A.  826. 

8  Ibid. ;  Evans  v.  Evans,  2  Covrp.  N.  P.  C.  491. 

*  Stewart  v.  Doughty,  9  Johns.  R.  108.  If  any  person  be  disseized,  ejected,  or  put 
out  of  any  lands  or  tenements  in  a  forcible  manner,  or,  being  put  out,  be  afterwards 
holden  and  kept  out  by  force,  or  with  strong  hand,  he  shall  be  entitled  to  maintain  an 
action  of  trespass,  and  shall  recover  therein  treble  the  damages  assessed  by  the  j  ury,  or 
by  a  justice  of  the  peace,  in  cases  provided  by  law.     2  R.  S.  2d  edit.  262,  §  4. 

'  Holmes  v.  Tremper,  20  Johns.  R.  32 ;  Penton  v.  Ilobart,  2  East,  88. 

"  Seneca  Railroad  Co.  v.  Auburn  Railroad  Co.  supra ;  2  Wils.  309 ;  2  Black.  E. 
833 ;  7  B.  &  C.  486.  As  to  what  particular  acts  amount  to  a  trespass,  and  what  not, 
see  Hartley  v.  Moxham,  Q.  B.  21  L.  J.  R.  57. 
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though  the  property  is  only  taken  for  an  instant,  or  the  goods  be 
restored,  still  the  action  lies,  and  the  restoration  of  the  goods  only 
goes  in  mitigation  of  damages.'-  It  lies  for  injuries  to  all  reclaimed 
animals,  even  those  ferce  naturce  ;  ^  as  if  a  hare  be  taken  or  killed  on 
the  plaintiff's  land,  for  while  on  his  land  he  has  a  local  property  in  it. 
But  the  action  will  not  lie  if  it  be  driven  oiF  his  land  and  killed,  for 
his  property  in  it  is  then  determined,  unless  he  immediately  pursues 
it ;  in  which  case  the  immediate  pursuit  continues  his  local  property, 
and  it  becomes  unlawful  for  the  party  killing  it  to  take  it  away.^ 

§  779.  Trespass  vi  et  armis  does  not  he  against  a  lessee  for  years, 
for  cutting  down  timber-trees,  and  carrying  them  away,  and  selhng 
them  ;  but  if  after  cutting  them  down  he  let  them  lie,  and  afterward 
carry  them  away,  so  that  the  taking  and  carrying  away  be  not  one 
continued  act,  but  there  is  time  for  the  property  of  the  divided  chattel 
to  settle  in  the  lessor,  trespass  will  lie.*  And  the  reason  why  he  is 
not  otherwise  liable  is,  that  he  has  a  special  property  or  interest  in 
them  for  repairs  and  shade  ;  and,  therefore,  if  the  trees  be  excepted 
in  the  lease,  it  will  make  him  a  trespasser  equally  with  a  lessee  at 
will ;  and  it  will  lie  against  tenant  at  will,  because  such  acts  deter- 
mine the  will ;  but  against  a  tenant  by  sufferance  the  lessor  cannot 
have  trespass  before  entrance.  And  though  trespass  will  lie  against 
the  lessee  for  years  for  cutting  the  trees  'where  they  are  excepted  in 
the  lease,  yet  if  he  put  in  his  cattle  to  feed,  and  they  bark  the  trees, 
trespass  will  not  lie.^  It  may  also  be  observed,  that  if  a  person 
having  a  legal  right  of  entry  on  land  enter  by  force,  though  he  may 
be  indicted  for  a  breach  of  the  peace,  yet  he  is  not  liable  to  a  private 
action  of  trespass  for  damages,  at  the  suit  of  the  person  who  has  no 
right,  and  is  turned  out  of  possession.^  And  where  a  tenant  holds 
over  his  term,  and  the  landlord  enters  by  force  and  turns  him  out,  he 
cannot  maintain  trespass  against  the  landlord.^  But  a  party  who  has 
obtained  possession  by  force  has  not  a  sufficient  possession  to  maintain 
trespass  against  the  owner  for  a  removal  of  his  good^  off  the  land.^ 

1  Price  V.  Heyler,  4  Bing.  597-604 ;  Bac.  Abr.  Trespass,  E.  669-674. 

2  1  Sannd.  E.  84;  Cro.  Jac.  262;  5  B.  &  C.  879. 

3  Ibid.;  11  Mod.  E.  75. 

*  Herlakenden's  case,  4  Co. ;  Moor,  248. 

6  Co.  Lit.  57;  1  Raym.  739. 

«  Erwin  v.  Olmsted,  7  Cow.  R.  229. 

'  Hyatt  V.  Wood,  4  Johns.  E.  150 ;  Ives  v.  Ives,  13  Johns.  B.  235, 

"  Brown  v.  Dawson,  4  P.  &  D.  355. 
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§  780.  In  trespass  to  personalty,  it  is  essential  that  the  plaintiff  be 
in  possession,  or  entitled  to  the  immediate  possession  of  the  property, 
at  the  time  the  trespass  was  committed  ;  for  it  is  a  possessory  action, 
and  lies  only  in  favor  of  the  party  who  has  such  immediate  right  of 
possession.  And  if  the  right  of  possession  at  the  time  is  in  another, 
the  plaintiff's  interest  is  merely  reversionary  ;  and  trespass  mil  not, 
m  general,  he  by  a  reversioner.^  The  general  owner,  who  has  an 
absolute  property  in  chattels,  may  maintain  trespass,  though  he  has 
never  had  actual  possession,  if  he  be  entitled  to  the  immediate 
possession;  because  a  general  property  in  personalty  gives  a  con- 
structive possession.  But  if  the  general  owner  has  given  another  a 
special  property  as  against  himself,  he  cannot  maintain  trespass, 
because  he  has  no  immediate  right  of  possession.^  The  plaintiff  must 
also,  at  the  time  of  the  trespass,  have  been  entitled  to  the  exclusive 
possession  as  against  the  defendant,  although  the  duration  of  his 
interest  may  be  limited.  Therefore  one  tenant  in  common,  joint- 
tenant,  or  parcener,  cannot  maintain  trespass,  but  only  case,  against 
the  other,  for  an  abuse  of  the  thing  ui  common,  as  by  holding  exclu- 
sive possession  thereof;  but  if  he  destroys  it  he  may  maintain  tres- 
pass, as  such  destruction  amounts  to  a  severance  of  the  tenancy .-^ 
The  pulling  down  of  a  wall,  however,  by  a  tenant  in  common,  in 
order  to  rebuild  it,  does  not  amount  to  a  destmction  if  rebuilt.*  And 
where  the  defendant  hired  a  steamboat  for  an  excursion  to  a  certain 
place,  the  captain  navigating  her,  it  was  held  that  the  defendant  had 
not  such  an  exclusive  possession  of  the  boat  as  to  justify  him  in 
forcibly  turning  out  a  stranger,  whom  the  captain  had  allowed  to 
come  on  board.^ 

§  781.    A  similar  rule  prevails  with  regard  to  trespass  iipon  realty. 

'  Putnam  v.  Wylie,  8  Johns.  R.  432;  Smith  v.  Miller,  1  Term  R.  480;  Ward  v. 
Macauley,  4  Ibid.  489  ;  2  East,  88.  When  a  reversioner  sues  for  an  injury  to  his 
reversion,  he  must  show  an  injury  so  permanent  in  its  nature  as  to  affect  the  valne  of 
his  reversionary  interest ;  for  if  the  injury  only  affects  the  possessory  interest,  the 
party  in  possession  should  sue.  Bell  u.  Twentyman,  1  G.  &  D.  223  ;  3  Wils.  361 ; 
1  M.  &  S.  334;  6  Scott,  691.  What  amounts  to  such  an  injury,  see  Tucker  i;.  Nevr- 
man,  3  P.  &  D.  14. 

2  Van  Rensselaer  v.  Radcliff,  10  Wend.  639;  3  S.  &  R.  513;  Gordon  v.  Harper, 
7  Term  R.  9;  16  East,  33;  2  Saund.  R.  47,  note  a. 

^  Wilson  V.  Mackreth,  3  Burr.  1824;  Voyce  v.  Voycc,  Govf,  201 ;  2  Saund.  47,  h; 
1  T.  R.  658. 

*  8  Barn.  &  Ores.  257. 

6  Dean  v.  Hogg,  10  Bing.  R.  345 ;  4  M.  &  Scott,  188  ;  6  C.  &  P.  54. 
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A  right  of  property  is  not  always  required  for  this  purpose,  as  actual 
possession  is  sufficient  against  any  party  who  cannot  show  better  title, 
or  as  against  a  mere  wrongdoer  .^  Thus  a  party  in  possession  of  lands 
under  a  mere  parol  license,  or  even  an  intruder  thereon  as  against  a 
wrongdoer,  may  maintain  trespass.^  And  a  female  servant  has  such 
a  possession  of  her  bed-room  as  will  entitle  her  to  maintain  trespass 
against  a  person  who  wrongfully  forces  himself  into  it  whilst  she  is  in 
bed.^  So  of  a  carpenter,  in  possession  of  premises  to  repair  them.* 
Trespass  quare  clausum  fregit  can  only  be  maintained  by  the  person 
who  is  in  possession  of  the  land,  either  actually  or  constructively,  at 
the  time  the  injury  is  done  ;  a  lessor,  therefore,  cannot  maintain  such 
action  against  a  stranger,  while  there  is  a  tenant  in  possession.^  But 
where  a  person  is  put  in  possession  by  the  landlord,  merely  to  pre- 
vent the  trespasses  of  others,  the  landlord  may  bring  the  action,  not- 
withstanding such  agent  may  have  been  allowed  to  cultivate  part  of 
the  land  for  himself.^  Nor  can  the  landlord  sue  an  under-tenant  in 
trespass,  even  for  an  injury  done  to  the  freehold.''  An  actual  dis- 
possession is  not  necessary,  but  any  unlawful  interference  with  the 
property  of  another,  or  exercise  of  dominion  over  it,  by  which  the 
owner  is  injured,  is  sufficient  to  maintain  this  action.^  But  where  a 
defendant,  claiming  a  sum  of  money  to  be  due  to  him  from  the  plain- 
tiff, his  lodger,  locked  up  plaintiff's  goods  in  a  room  which  he  held  of 
defendant,  and  in  which  the  plaintiff  had  put  them,  kept  the  key,  and 
refused  plaintiff  access  to  them,  saying  that  nothing  should  be  removed 
until  defendant's  bill  was  paid ;  the  court  h^ld  there  was  no  such 
dispossession  of  the  goods  as  would  sustain  an  action  of  trespass.^ 
Where  land  is  vacant,  or  the  actual  possession  cannot  be  shown,  the 
person  having  legal  title  will  be  deemed  to  be  in  possession,  so  as  to 


1  Stuyvesant  v.  Dunham,  9  Johns.  E.  61 ;  Graham  v.  Peat,  1  East,  E.  246 ;  4  Taunt. 
547  ;  4  B.  &  C.  574. 

2  Harper  v.  Charlesworth,  6  D.  &  E.  572 ;  s.  c.  4  B.  &  C.  574. 
s  Lewis  V.  Ponsford,  8  C.  &  P.  687. 

"  Hale  V.  Davis,  2  C.  &  P.  33. 

5  Stuyvesant  v.  Tompkins,  9  Johns.  61;  12  Johns.  E.  183;  8  Mass.  E.  415; 
2  Browne,  E.  106;  4  Yeates,  218;  6  Band.  E.  8;  9  Conn.  E.  216;  1  Wend.  E.  466  ; 
10  Ibid.  110. 

6  Davis  V.  Clancy,  3  McCord,  E.  422. 
'  Tobey  v.  "Webster,  3  Johns.  E.  468. 
8  Allen  V.  Craig,  10  "Wend.  E.  349. 

3  Hartley  v.  Moxham,  3  Ad.  &  El.  Q.  B.  E.  701. 
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maintain  trespass ;  ^  and  the  landlord  of  a  tenant  at  -will  may  bring 
trespass  against  him  for  any  voluntary  waste,  because  such  injury 
would  amount  to  a  determination  of  the  tenancy,  and  the  landlord  is 
entitled  to  possession.^ 

§  782.  A  tenant  for  years  may  support  trespass  against  a  stranger, 
or  even  his  landlord.^  But  as  to  a  tenant  at  will,  or  by  sufferance, 
although  he  may  maintain  trespass  against  a  wrongdoer,  he  cannot 
against  his  landlord,  even  if  violently  dispossessed ;  for  an  entry  by 
the  landlord  determines  his  tenancy.*  Nor  can  a  lessor  have  trespass 
against  a  sub-tenant  of  his  lessee,  for  trespass  committed  during  the 
term.^  But  an  interest  in  the  profits  of  the  soil, is  sufficient  for  the 
purposes  of  this  action ;  as  where  a  man  purchases  grass  or  other  crop 
upon  another's  land,  and  a  wrongdoer  cuts  and  carries  it  away,  tres- 
pass lies  in  favor  of  the  purchaser,  for  the  law  holds  him  to  be  in  pos- 
session.^ If  the  tenant  has  assigned  all  his  interest  in  the  crop  to 
another,  trespass  should  be  brought  in  the  name  of  the  latter  for  the 
wrongful  taking  away  such  crop  ;-^  and  he  may  maintain  the  action 
even  against  the  owner  of  the  land.^  But  where  the  owner  or  pos- 
sessor of  land,  works  it  on  shares  with  another,  they  are  tenants  in 
common  of  the  crop,  and  must  both  sue  for  an  injury  done  to  it.^ 
Merely  clearing  out  a  fishing-place  in  a  public  river,  does  not  give 
such  a  possession  of  it  as  will  maintain  trespass.^" 

§  783.  A  disseizee  may  have  trespass  against  a  disseizor  for  the 
disseisin  itself,  because  he  was  then  in  possession ;  but  not  for  an  in- 
jury after  the  disseisin,  until  he  hath  gained  possession  by  reentry, 
and  then  he  may  support  this  action  for  an  intermediate  damage.^^ 


1  Van  Rensselaer  v.  Eadcliff,  10  "Wend.  E.  639;  12  Johns.  E.  183;  2  Hayw.  402; 
8  Cow.  115 ;  5  Bing.  7 ;  4  Taunt.  R.  517. 

2  Sufifem  V.  Townsend,  9  Johns.  R.  35  ;  4  Kent,  Com.  118. 

"  Faulkner  v.  Andei-son,  Gilm.  R.  221  ;  1  Saund.  322,  note  5. 

"  Hyatt  V.  "Wood,  4  Johns.  E.  150,  313;  4  B.  &  C.  583;  9  Bing.  356. 

5  3  Johns.  R.  468. 

8  Stewart  u.  Doughty,  9  Johns.  E.  108;  6  East,  602 ;  5  B.  &  C.  827 ;  2  M.  &  S. 
499. 

'  Carter  v.  Jarvis,  9  Johns.  E.  143. 

8  1  Ohio,  E.  251. 

8  Fowler  v.  Colvin,  3  Johns.  R.  216 ;  Demott  v.  Hageman,  8  Cow.  R.  220. 
w  Westfall  V.  Van  Anker,  12  Johns.  R.  423. 
11  Tobey  v.  Webster,  3  Johns.  R.  471 ;  2  Rol.  Abr.  553 ;  Dyer,  985. 
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But  it  does  not  lie  against  a  person  coming  in  under  the  disseizor.^ 
So  -where  the  defendant  is  put  into  possession  under  a  writ  of  restitu- 
tion, on  an  indictment  for  a  forcible  entry  against  the  plaintiff,  and  the 
proceedings  are  afterwards  quashed  and  restitution  awarded,  the 
plaintiff  may  maintain  trespass  against  the  defendant,  but  not  against 
a  person  acting  under  license  from  him.^  A  person  having  a  mere 
incorporeal  right,  as  of  common  of  pasture,  cannot  support  trespass 
quare  clausum  /regit,  for  treading  down  the  grass  growing  upon  the 
land  upon  which  he  has  such  right  of  common ;  for  though  he  has  a 
right  to  pasture  his  cattle  there,  he  has  no  exclusive  right  of  posses- 
sion to  the  land.^  But  wherever  an  exclusive  right  exists  trespass 
will  lie,  though  the  party  has  not  the  absolute  right  to  the  soil,  or  the 
whole  property  therein.*  And  though  the  possession  must  be  exclu- 
sive, it  need  only  be  so  to  the  extent  of  the  trespass ;  for  a  party  who 
has  dedicated  a  street  to  the  public  may,  notwithstanding,  maintain 
trespass  for  an  injury  to  the  soil  thereof,  because  he  has  the  exclusive 
4)ossession  of  the  freehold.^  For  injuries  to  real  property  incorporeal, 
as  a  franchise,  right  of  way,  or  common,  inasmuch  as  the  property 
cannot  be  affected  immediately  or  tangibly  by  any  substance,  no  injury 
thereto  can  be  considered  as  committed  with  force,  and  consequently 
trespass  will  not  lie.  For  the  same  reason,  trespass  cannot  be  sup- 
ported for  a  non-feasance,  for  where  there  has  been  no  act  there  can 
be  no  force ;  ^  and,  therefore,  case  is  the  proper  remedy  for  a  mere 
detention  of  goods,  without  an  unlawful  taking ;  a  neglect  to  repair 
the  banks  of  a  river,  whereby  the  plaintiff 's  land  was  overflowed ;  or 
a  neglect  to  redehver  a  beast  distrained  damage-feasant,  when  suffi- 
cient amends  were  tendered  before  the  beast  was  impounded.' 

§  784.   With  respect  to  the  plaintiff's  right  or  interest  in  the  prop- 
erty affected,  trespass  is,  as  we  have  seen,  an  injury  to  the  possession ; 


1  Liffoi'd's  Case,  11  Rep.  56. 

i!  Case  V.  Degoes,  3  Caines,  R.  261 ;  Wickmaa  v.  Freeman,  12  Johns.  B.  184. 

8  1  Term  R.  430 ;  2  Bol.  Abr.  522,  N.  pi.  8 ;  Bac.  Abr.  Trespass,  C.  3 ;  3  Burr. 
1825;  Cro.  Eliz.  421. 

*  3  Burr.  1563,  1824 ;  2  M.  &  S.  499;  5  East,  E.  485 ;  Cro.  Eliz.  421 ;  Stultz  v. 
Dickey,  5  Binn.  285. 

5  Lade  v.  Shephard,  2  Stra.  1004;  1  Wils.  110. 

6  3  East,  502 ;  1  Stra.  636 ;  1  B.  &  P.  476 ;  1  Ld.  Ray.  188. 

'  The  Seneca  Railroad  Co.  v.  The  Auburn  Raih-oad  Co.  5  Hill,  R.  170;  2  Saund. 
R.  47,  k. ;  8  Co.  146  ;  Eitz,  N.  B.  93. 
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and  unless,  at  the  time  the  injury  was  committed,  the  plaintiif  was  in 
actual  iDOSsession,  the  action  of  trespass  quare  clausum  f regit,  cannot 
be  maintained. 1  For  this  reason  the  landlord  cannot,  during  a  sub- 
sisting lease,  support  trespass,  but  the  action  must  be  in  the  name  of 
the  tenant,^  or  the  landlord  must  proceed  in  case,  as  a  reversioner ; 
unless  the  injury  was  committed  to  trees,  or  other  property  excepted 
in  the  lease,  or  the  trees  were  severed  and  carried  away,  when  the 
latter  may  support  trespass  for  cutting  and  carrying  away  the  same.^ 
So  if  land  be  granted  to  A.,  with  a  reservation  of  all  mill-seats,  and 
the  grantor  permits  B.  to  enter  and  erect  a  mill,  the  entry  of  B.  and 
the  erection  of  a  mill  is  a  severance  of  the  freehold,  and  renders  the 
mill  a  distinct  close ;  and  B.  may  maintain  trespass  against  A.  for 
puEing  down  the  mill.*  But  the  mere  occupation  by  a  servant,  of 
premises,  he  paying  no  rent,  is  to  be  considered  the  possession  of  the 
employer,  who  may  declare  as  on  his  own  possession.^  A  party  may 
sue  for  the  continuance  of  a  nuisance,  though  erected  before  he  was 
possessed  of  the  property  in  respect  of  which  he  sues."^  It  lies  againsi 
either  the  party  who  erected  it,  even  though  he  has  no  right  to  enter 
upon  the  land  to  abate  it,  or  the  occupier  who  continues  it,  because 
every  continuance  of  it  is  a  fresh  nuisance.^  In  general,  the  owner 
is  not  hable,  as  such,  for  a  nuisance,  being  a  mere  non-feasance,  but 
he  may  be  Hable  as  the  original  erector ;  and  if  he  demise  the  land 
after  erecting  a  nuisance,  he  is  liable  for  the  continuance  of  it,  though 
out  of  possession  as  the  demise  affirms  it.^  But  the  owner,  though 
not  in  possession,  is  hable  for  a  nuisance  arising  from  non-repair,  when 
he  is  by  covenant  the  party  to  repair ;  if  otherwise,  the  occupant  is 
the  party  hable  .^    And  so  the  landlord  is  Uable  if  he  lets  premises, 


1  Stuyvesant  v.  Tompkins,  9  Johns.  E.  61  ;  Wickham  v.  Preeman,  12  Johns.  K. 
183 ;  Addleman  v.  Way,  4  Yeates,  218 ;  3  S.  &  K.  514 ;  Allen  v.  Thayer,  17  Mass.  R. 
299  ;  5  East,  R.  485. 

2  Campbell  v.  Arnold,  1  Johns.  R.  511 ;  Tobey  v.  Webster,  3  Ibid.  468 ;  Catlin  v. 
Heyder,  1  Ver.  R.  375. 

8  1  Saund.  R.  322,  n.  5  ;  7  Term  R.  13 ;  8  East,  190;  4  Taunt.  316;  Ward  v. 
Andrews,  2  Chit.  E.  636  ;  Baxter  v.  Taylor,  1  Nev.  &  Man.  11. 

*  Van  Rensselaer  v.  Van  Rensselaer,  9  Johns.  R.  377  ;  Jackson  &  Loux  v.  Buel, 
Ibid.  299. 

6  16  East,  R.  33-36;  Ball  v.  Gullimore,  1  Gale,  96. 

e  Thompson  v.  Gibson,  7  M.  &  W.  456. 

'  Ibid.  5  Rep.  101,  a. 

8  3  Nev.  &  Man.  627 ;  1  A.  &  E.  822 ;  2  H.  Black.  349. 

8  4  Term  R.  318;  2  H.  Black.  349. 
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the  natural  consequence  of  the  regular  use  of  which  is,  that  they  will 
become  a  nuisance  unless  attended  to.^ 

§  785.  If  a  party  haying  title  enters  upon  land,  or  takes  posses- 
sion, he  may  treat  as  trespassers  all  those  who  afterwards  come  upon 
it;^  or  who,  haviag  unlawfully  taken  possession  in  the  first  instance, 
wrongfully  continue  on  the  land.  As  where  a  remainder-man  entered 
upon  a  party  in  possession  by  intrusion,  it  was  held  that  trespass  lay 
by  the  remainder-man  against  the  intruder.^  But  where  a  party  has 
come  lawfully  into  possession,  and  remains  after  his  i^ight  has  exphed, 
as  in  the  case  of  a  tenant  holding  over,  the  owner  is  not,  it  seems, 
justified  in  entering  and  expelling  him,  or  his  goods,  by  force  ;  *  be- 
cause such  force,  being  an  abuse  of  an  authority  in  law,  makes  the 
entry  a  trespass  ah  initio;  and  therefore  if  the  party  ousted  bring 
trespass,  the  defendant  cannot  justify  the  expulsion,  for  want  of  a 
lawful  possession,  and  whether  the  entry  was  forcible  or  not  is  a 
question  for  a  jury.^  The  English  books  draw  a  distinction  between 
personal  and  real  property,  as  to  the  owner's  right  of  action.  With 
regard  to  the  former,  they  hold,  as  we  have  seen,  that  the  general 
property  draws  to  it  the  possession  sufiicient  to  enable  the  owner  to 
support  trespass,  though  he  has  never  been  in  possession;^  but,  as 
to  real  property,  there  is  no  such  constructive  possession  ;  and  unless 
the  plaintiff  has  the  actual  possession,  by  himself  or  servant,  at  the 
time  the  injury  was  committed,  he  cannot  support  the  action.''  But 
in  this  country  we  have  carried  the  principle,  as  to  real  property, 
further  than  has  been  done  in  England ;  and  we  allow  the  owner  to 
maiatain  trespass  without  an  actual  entry,  on  the  principle  that  pos- 
session'follows  the  ownership,  unless  there  be  an  adverse  possession.^ 


1  3  Nev.  &  Man.  627 ;  1  A.  &  E.  822. 

'^  Hay  V.  Moorhouse,  8  Scott,  156. 

'  Butcher  v.  Butcher,  7  B.  &  C.  399 ;  1  M.  &  R.  220. 

*  Hilary  v.  Gay,  6  C.  &  P.  284;  1  Scott,  N.  E.  491 ;  s.  c.  1  M.  &  G.  644. 

s  Newton  v.  Harland,  I  Scott,  N.  E.  491. 

s  2  Saund.  R.  47,  a;  Bui.  N.  P.  33 ;  ante,  384. 

'  16  East,  E.  33;  5  Ibid.  485;  Bac.  Abr.  Trespass,  C.  3. 

^  Van  Brunt  o.  Schenck,  11  Johns.  E.  385;  Wickham  v.  Foreman,  12  Johns.  R. 
184 ;  Bush  v.  Bradley,  4  Day,  E.  306 ;  Lunt  v.  Brown,  13  Maine  E.  236 ;  Eowland  v. 
Rowland,  8  Ohio  E.  40;  Anderson  v.  Nesmith,  7  N.  H.  E.  167.  Eor  all  purposes  of 
the  remedy,  the  law  annexes  a  constructive  possession  to  the  right  of  possession ;  and 
where  the  owner,  having  been  ousted  for  a  time,  is,  by  entry  or  ejectment,  finally  re- 
stored, the  law  adjudges  his  possession  never  to  have  been  discontinued.    Jackson  v, 
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The  right  of  action  for  a  trespass  is,  at  common  law,  strictly  personal, 
and  does  not  survive  against  the  personal  representatives  of  the  de- 
ceased trespasser ;  though  if  his  estate  has  been  benefited  by  the 
trespass,  it  may  be  made  responsible  to  that  extent  in  another  form 
of  action.  But  the  Revised  Statutes  of  New  York  authorize  this 
action  to  be  brought  against  the  executor  or  administrator  of  any 
testator  or  intestate,  who,  in  his  lifetime,  shall  have  wasted,  destroyed, 
or  carried  away  the  chattels  of  any  such  person,  or  committed  any 
trespass  on  the  real  estate  of  any  such  person. 


Sellick,  8  Johns.  K.  270 ;  Davis  v.  Clancy,  3  McCord,  B.  422 ;  Hannah  v.  Dansby, 
2  Hill  (S.  C),  K.  466;  1  Mass.  E.  483;  2  Hayw.  R.  402;  1  Dev.  &  Bat.  40.  If  he 
shows  a  right  of  possession  at  the  time  the  defendant  went  in,  it  is  a  right  which  con- 
tinues to  the  time  of  the  recovery  and  reentry,  and  he  is  then  considered  as  having 
been  in  possession  according  to  his  right.  Dewey  v.  Osborn,  4  Cow.  E.  329 ;  Morgan 
V.  Varick,  8  "Wend.  587 ;  Leland  v.  Tousey,  6  Hill,  328. 
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CHAPTER    XVI. 

OF  FORCIBLE  ENTRY  AND  DETAINER. 

§  786.  A  FORCIBLE  entry^  and  detainer  consists  in  violently  taking 
or  keeping  possession  of  lands  and  tenements,  with  threats,  force,  and 
arms,  and  without  the  authority  of  law.  The  exercise  of  this  privi- 
lege was  formerly  allowed  to  every  person  disseized,  or  turned  out  of 
the  possession  of  his  lands,  unless  an  entry  was  taken  away  or  barred, 
by  his  own  neglect,  or  other  circumstances.  But  this  course  of  pro- 
ceeding was  soon  found  to  be  so  prejudicial  to  the  pubhc  peace,  that 
it  became  necessary,  to  restrain  some  persons  from  the  use  of  such 
violent  methods  of  doing  themselves  justice,  as  well  as  to  protect 
others  in  the  peaceful  occupation  of  their  lands,  and  from  a  forcible 
dispossession  without  due  authority  of  law.  The  statutes  of  most  of 
the  States  correspond  substantially  with  the  Revised  Statutes  of  New 
York,  which  declare  — "  No  entry  shall  be  made  into  any  lands,  or 
other  possessions,  but  in  cases  where  entry  is  given  by  law ;  and,  ia 
such  case,  only  in  a  peaceable  manner,  not  with  strong  hand,  nor  with 
multitude  of  people."^  The  only  entry,  therefore,  which  is  allowed 
by  law  is  a  peaceable  one ;  the  entry  forbidden  by  law  is  such  as  is 
supported  and  maintained  with  force,  violence,  and  unusual  weapons. 

§  787.  To  make  an  entry  forcible,  there  must  be  such  acts  of  vio- 
lence, or  such  threats,  menaces,  signs,  or  gestures,  as  may  give  reason 
to  apprehend  personal  injury  or  danger,  ia  standing  in  defence  of  the 
possession.  But  where  there  is  no  other  force  used  than  is  implied 
in  every  mere  trespass,  the  case  is  not  within  the  statute.^    Any  man 


1  2  R.  S.  507,  §  1.  The  statutes  of  Massachusetts,  chap.  104,  §  2,  extend  the  appli- 
cation of  this  act,  to  all  tenants  who  hold  over  after  a  determination  of  the  lease,  either 
by  its  own  limitation,  or  by  a  notice  to  quit. 

2  Pennsylvania  u.  Robinsons,  Addis.  R.  14,  17,  43;  Commonwealth  v.  Dudley,  10 
Mass.  R.  409 ;  Bex  v.  Wilson,  8  T.  R.  357.  To  constitute  a  forcible  entry,  or  a  forci- 
ble detainer,  it  is  not  necessary  that  any  one  should  be  assaulted,  but  only  that  the 
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having  a  right  of  entry  into  lands  may  exercise  such  right,  provided 
he  commits  no  such  acts  of  violence  as  will  subject  him  to  a  criminal 
prosecution. 1  For  this  reason,  a  warrant  will  not  he  for  forcibly 
taking  possession  of  a  ferry,  and  the  banks  and  shores  of  a  river, 
where  the  party  taking  possession  has  a  right  of  ferry  estabhshed ; 
for  a  ferry  is  an  incorporeal  right,  upon  which  no  entry  can  in  fact 
be  made ;  nor  can  the  sheriff,  in  case  of  a  judgment  of  restitution, 
dehver  the  possession.^  But  it  is  no  excuse  that  the  accused  entered 
to  make  a  distress ;  or  to  enforce  a  lawful  claim ;  nor  that  he  was 
already  in  the  house,  or  that  having  entered  by  force  possession  was 
ultimately  obtained  by  entreaty.^  It  may  be  committed  by  a  lessee, 
who  forcibly  maintains  possession  when  his  term  has  expired ;  a  mort- 
gagor, after  the  forfeiture  of  the  mortgage  in  cases  where  the  com- 
mon-law doctrine  of  mortgage  prevails ;  the  feoffee  of  a  disseizor,  after 
entry  or  claim  of  the  party  disseized  ;  or  by  a  tenant,  when  he  forcibly 
resists  a  distress  for  rent.* 

§  788.  If  the  tenancy  of  a  house  be  determined,  and  the  tenant 
has  promised  to  leave  on  a  particular  day,  but  afterwards  refuses  to 
do  so,  the  landlord  is  not  justified  in  putting  him  or  his  wife  out  by 
force,  and  placing  his  furniture  into  the  street ;  although  if  the  ten- 
ancy be  determined,  and  the  tenant  and  his  family  have  gone  away 
and  locked  the  house  up,  no  one  being  in  possession,  the  landlord  will 
be  justified  in  breaking  into  the  house  and  obtaining  possession.^ 
And  if,  after  the  expiration  of  the  term,  a  tenant  remains  in  posses- 
sion of  only  a  single  apartment  of  the  house ;  or  if,  after  notice  to 
quit,  he  abandons  the  house  and  locks  it  up,  leaving  some  articles  of 
furniture  in  it ;  the  landlord  is  not  justified,  in  either  case,  forcibly 
to  assert  his  right  of  possession^  but,  if  he  attempts  to  do  so,  will 


entry  or  detainer  should  be  with  such  numbers  of  persons  and  show  of  force  as  is  calcu- 
lated to  deter  the  rightful  owner  from  sending  the  persons  away,  and  resuming  his  own 
possession.  Mibier  v.  McClean,  2  Car.  &  Pay.  17,  Abbott.  So  an  indictment  for  a 
forcible  entry  cannot  be  supported  by  eyidence  of  a  mere  trespass  ;  but  there  must  be 
proof  of  such  force,  or  at  least  such  show  of  force,  as  is  calculated  to  prevent  any  re- 
sistance.    Eex  V.  Smyth,  5  Car.  &  Pay.  201 ;  1  M.  &  Rob.  156. 

1  Langdon  v.  Potter,  3  Mass.  K.  215;  State  v.  Johnson,  1  Dev.  &  Bat.  324. 

2  Eees  V.  Lawless,  8  Littel  (Ky.),  E.  184. 

8  Com.  Dig.  Forcible  Entry,  A.  2 ;  8  T.  E.  361. 

*  Com.  Dig.  Justices,  B.  1. 

6  Hillary  v.  Gray,  6  Car.  &  Pay.  284.     See  ante,  ^  524,  698. 
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render  himself  liable  to  an  indictment  for  a  forcible  entry .^  The 
trustees  of  a  church  are,  virtute  officii,  lawfully  seized  of  the  ground 
and  buildings  belonging  thereto ;  and  if  they  close  its  doors  against 
the  minister  and  congregation,  who  break  and  enter  the  church  by 
force,  an  indictment,  at  the  instance  of  the  trustees,  ivill  lie  against 
them,  for  the  forcible  entry.  Having  the  key  of  the  church  is  prima 
facie  evidence  of  possession,  but  does  not  preclude  an  inquiry  into 
the  fact,  who  are  the  legal  trustees,  and  have  the  right  of  possession.^ 
The  same  circumstances  of  violence,  which  make  an  entry  forcible, 
will  make  a  detainer  forcible  also ;  and  whoever  keeps  deadly  weapons 
in  his  house,  or  an  unusual  number  of  people,  or  threatens  to  do  some 
bodily  hurt  to  the  former  possessor  if  he  dare  return,  wiU  be  ad- 
judged guilty  of  a  forcible  detainer,  though  no  attempt  be  made  to 
reenter.^  But  the  mere  act  of  naihng  up  the  door  of  a  house,  to 
prevent  an  entry,  does  not  amount  to  retaining  a  forcible  possession.* 

§  789.  By  the  New  York  statute,  the  complaint  may  be  made  by 
any  person  having  an  estate  of  freehold,  or  for  a  term  of  years,  in  the 
premises  then  subsisting,  or  some  other  right  to  the  possession  thereof, 
stating  the  same.  The  construction  given  to  the  Enghsh  statutes  on 
this  subject,  narrowed  the  remedy,  to  cases  where  the  relator  was 
seized  of  an  estate  of  freehold  or  for  a  term  of  years  ,^  and  the  conse- 
quence was,  that  in  every  other  instance  of  a  forcible  entry  or 
detainer,  so  far  as  this  remedy  was  concerned,  the  wrong-doer, 
although  he  entered  by  force  and  without  right,  was  preferred  to  the 
quiet  occupant  thus  dispossessed,  for  if  the  former  could  show  on  the 
traverse  that  the  latter  had  no  estate,  within  the  purview  of  these 
acts,  as  thus  construed  by  the  courts,  he  was  entitled  to  a  verdict. 
But  it  will  be  perceived  our  statute  extends  the  remedy  to  any  right 
of  possession ;  it  has,  therefore,  been  held,  that  any  party  in  the 
actual  and  peaceable  possession  of  lands,  at  the  time  of  a  forcible 
entry,  or  in  the  constructive  possession,  at  the  time  of  a  forcible 
holding  out,  is  entitled  to  proceed  under  the  statute,  although  he  is 


1  Newton  v.  Harland,  1  Scott,  N.  E.  473 ;  1  Man.  &  Gr.  644 ;  Turner  v.  Meymott, 
7  Moore,  574;  1  Bing.  158.  See  Hillary  v.  Gay,  6  Car.  &  Pay.  284;  Newton  v.  Har- 
land, 2  Scott,  N.  E.  474 ;  1  Man.  &  Gr.  644 ;  2  Jar.  350. 

2  People  V.  Eumkle,  9  Johns.  E.  147 ;  8  Ibid.  464. 

s  The  People  v.  Eickert,  8  Cow.  E.  226 ;  10  Mass.  E.  403. 

*  Hopkins  v.  Buck,  3  A.  K.  Marshall,  110. 

6  15  Eich.  II.  c.  8;  31  Eliz.  c.  11 ;  21  Jac.  I.  c.  15 ;  1  Hawk.  P.  C.  C.  64,  note. 
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neither  seized  of  &  freehold,  nor  possessed  of  a  term  of  years  in  the 
premises.^  But  unless  there  is  possession  in  another  at  the  time  of 
entry,  whatever  be  the  degree  of  force,  the  entry  is  not  an  offence  of 
the  character  of  which  we  are  treating.^  A  party,  however,  may 
have  had  possession  constructively,  when  he  was  never,  in  fact,  upon 
the  land ;  and  whether  he  had  such  possession  or  not,  is  always  a 
question  for  the  jury.^  But  a  mere  trespasser,  or  intruder,  cannot 
institute  proceedings  under  this  statute,  and  be  restored  to  the 
possession  of  that  which  he  held  unlawfully  ;  for  the  legislature  only 
intended  to  extend  this  remedy  to  such  persons  as  had  a  lawful  right 
of  possession.* 

§  790.  The  complainant,  in  those  States  where  the  English 
statutes  have  been  adopted,  must  allege  that  he  was  seized  ia  fee,  for 
life  or  a  term  of  years,  and  that  he  was  turned  out  of  possession  by 
strong  hand,  or  held  out  of  possession  in  the  same  manner.^  Conse- 
quently, if  the  under-tenant  is  disseized,  he  is  the  only  person  en- 
titled to  make  the  complamt.^  The  complainant's  interest  should  be 
truly  stated ;  but  if  a  lawful  possession  is  averred  it  is  enough,  unless 
a  want  of  precision  in  the  statement  should  be  objected  to,  before  the 
taking  of  the  inquisition  before  the  judge.  But  an  aifidavit  that  the 
complainant  was  lawfully  and  peaceably  possessed  of  the  premises  in 
question,  as  tenant  thereof,  under  the  executors  of  A.  B.,  deceased, 
who  was  the  owner  of  the  same,  without  setting  forth  the  nature  of 
the  estate  by  virtue  of  which  such  possession  was  held,  is  sufficient 
within  the  provisions  of  this  statute,  upon  objection  taken  after 
inquisition  finding  the  complainant  to  be  tenant  at  will.'^    It  is  of  no  im- 


1  The  People-u.  Vanostrand,  9  Wend.  E.  50.  Where  any  such  forcihle  entry  shall 
be  made  in  a  peaceable  manner,  and  the  possession  shall  be  held  by  force,  the  person 
so  forcibly  put  out,  or  so  forcibly  holden  out  of  possession,  and  the  guardian  of  any 
such  person,  being  a  minor,  may  be  restored  to  such  possession  by  making  complaint 
to  a  county  judge,  or  to  a  circuit  judge,  supreme  court  commissioner,  or  any  mayor, 
recorder,  or  alderman  of  any  city ;  or  in  the  city  of  New  York,  in  addition  to  such 
officers,  to  any  justice  of  the  marine  court,  or  any  assistant  justice. 

^  Pennsylvania  v.  Waddle,  Addis.  R.  43,  315,  355 ;  Mavis  v.  Sparks,  2  South. 
(N.  J.),  R.  513. 

8  Chiles  V.  Stephens,  3  A.  K.  Marshall,  340. 

'  People  V.  Keed,  11  Wend.  157. 

'  1  Hawkins,  P.  C.  274;  The  People  «.  Shaw,  10  Mass.  R.  403;  8  Johns.  R.  464; 
Rex  V.  Bath  et  al.  8  D.  &  E.  357. 

s  Toder  v.  Easeley,  2  Dana,  R.  245. 

7  The  People  v.  Reed,  11  Wend.  R.  157. 
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portance  whether  the  seizin  be  by  right  or  -wrong,  or  whether  the  term 
of  years  be  legal  or  not.^  But  a  man  who  was  neither  in  possession, 
nor  had  title  at  the  time  the  entry  was  made,  cannot,  by  a  subsequent 
purchase,  acquire  a  right  to  institute  this  proceeding.^  A  general 
description  of  the  land  is  sufficient ;  ^  but  the  description  must  be 
sufficient  to  affi^rd  a  guide  to  the  sheriff,  in  executing  the  writ  of 
restitution.* 

§  791.  Upon  the  complaint  being  prosecuted,  the  judge  issues  a 
precept  to  a  sheriff,  or  constable,  of  the  county,  requiring  him  to 
summon  a  jury  to  inquire  of  such  forcible  entry  or  detainer ;  and,  at 
the  same  time,  notifies  the  party  against  whom  the  complaint  is  made 
of  the  issuing  of  such  precept,  and  of  the  time  and  place  of  the 
return  thereof.  At  the  time  and  place  appointed,  the  jury  will  make 
inquisition,  and  deliver  the  same  to  the  judge.  The  defendant  is 
entitled  to  produce  witnesses  before  the  jury  of  inquiry,  to  cross- 
examine  the  complainants'  witnesses,  and  to  sum  up  the  evidence  to 
the  jury.^  If,  by  the  inquisition,  it  shall  be  found  that  a  forcible 
entry  has  been  made,  or,  that  the  entry  being  peaceable,  the  pos- 
session was  forcibly  kept,  the  party  complained  against  may  traverse 
the  inquisition  in  writing  denying  such  forcible  entry,  or  forcible 
holding  out,  or  alleging  that  he,  or  his  ancestors,  or  those  whose  estate 
he  has  in  such  lands,  have  been  in  quiet  possession  for  three  years 
previous,  and  that  his  interest  is  not  terminated ;  and  upon  paying 
the  fees  of  the  inquisition,  the  traverse  wiU  stay  all  further  proceed- 
ings until  it  can  be  tried.  The  landlord  of  the  party  complained 
against  may  also  become  the  traverser  upon  the  same  terms.  A  jury 
of  twelve  men  is  then  summoned  to  try  the  traverse.  On  the  trial, 
the  party  making  the  complaint  will  only  be  required  to  show,  in 
addition  to  the  forcible  entry  or  detainer  complained  of,  that  he  was 
peaceably  in  actual  possession,  at  the  time  of  the  forcible  entry,  or 


111  Johns.  E.  504;  State  of  New  Hampshire  v.  Pearson,  2  jST.  H.  E.  550;  Mavis  v. 
Sparks,  2  South.  (N.  J.),  E.  513;  1  Yeates,  Penn.  E.  501. 

2  Lewis  V.  Stitle,  2  Litt.  294 ;  3  Ibid.  465. 

8  Moore  v.  Massie,  3  Litt.  296. 

*  Murphy  v.  Lucas,  Ohio  Con.  E.  350;  Martin  &  Yerger,  Term  E.  193 ;  2  South. 
(N.  J.),  E.  849.  In  New  Jersey,  the  nature  of  the  estate  of  the  party  aggrieved  must 
be  stated  in  the  complaint.  Wall  u.  Hunt,  4  Halst.  37.  But  the  defendant  is  not 
allowed  to  show  that  the  complainant  has  a  different  estate  in  the  premises  from  that 
which  he  avers  ia  the  complaint.    Allen  v.  Smith,  7  Halst.  199. 

6  The  People  v.  Eeed,  9  Wend.  E.  157. 
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was  in  the  constructive  possession  of  the  premises  at  the  time  of  the 
forcible  holding  out ;  and  the  only  defence  allowed  to  the  traverser 
is,  a  denial  of  the  forcible  entry  or  detainer,  or  showing  that  he,  or 
his  ancestor,  or  those  whose  interest  in  such  premises  he  claims,  have 
been  in  quiet  possession  thereof  for  the  space  of  three  whole  years 
together,  next  before  the  trial,  and  that  his  interest  therein  is  not 
then  ended  or  determined. ^ 

§  792.  In  general  the  title  of  the  relator  is  not  to  be  investigated 
in  a  proceeding  of  this  nature,  but  he  is  still  bound  to  set  forth  his 
title  so  far  as  to  show  himself  within  the  provisions  of  the  statute  ; 
and  to  this  extent  the  title  of  the  relator  may  be  controverted  by  the 
defendant ;  but  he  cannot  set  up  his  own  title  as  a  substantive  matter 
of  defence.  The  question  of  title,  as  between  the  relator  and  the 
defendant,  camiot  be  tried  in  this  manner ;  and  the  latter,  if  his 
claim  is  paramount  to  that  of  the  relator,  must  resort  to  the  more 
appropriate  remedy  of  ejectment  to  maintain  his  rights.^  In  a  case 
which  arose  under  the  New  York  statute,  it  was  objected  by  the 
defendant,  that  as  the  indictment  alleged  a  possession  in  fee-simple 
in  the  relation,  the  complainant  was  bound  to  show  such  an  estate  on 
the  trial.  But  the  court  held  that  under  the  statute,  the  nature  of 
the  estate  was  quite  immaterial ;  that  possession  was  sufficient,  and 
that  any  allegation  of  the  estate  in  addition  to  possession,  might  be 
rejected  as  surplusage,  or  was  sufficiently  proved  by  evidence  of 
possession.^ 


1  2  E.  S.  509,  §  4-11;  The  People  v.  Leonard,  11  Johns.  505;  Gray  v.  Nesbet, 
2  A.  K.  Marshall,  35 ;  Singleton  v.  Finley,  1  Port.  P.  144. 

2  People  V.  Pickett,  supra ;  People  v.  Godfrey,  1  Hall,  R.  240 ;  People  v.  Nelson, 
13  Johns.  P.  40 ;  Respublica  i/.  Shryber,  1  Dall.  68  ;  Chiles  v.  Stephens,  3  Marsh. 
(Ky.),  E.  344 ;  Dutton  v.  Tracy,  4  Conn.  E.  80-94  ;  2  Stew.  474. 

5  The  People  v.  Van  Nostrand,  9  Wend.  50;  11  Johns.  E.  510.  The  court  say  — 
It  is  objected,  by  the  defendant,  that  as  the  indictment  alleges  >■  possession  in  fee- 
simple  in  the  relator,  the  complainant  was  bound  to  show  such  an  estate  on  the  trial. 
Under  the  Eevised  Statutes,  as  has  already  appeared,  the  nature  of  the  estate  has  become 
immateiial ;  possession  is  sufficient;  and  I  apprehend  the  allegation  of  the  estate  in 
addition  to  the  possession,  may  be  rejected  as  surplusage.  But  if  it  was  necessary  to 
establish  the  fact,  as  alleged  in  the  indictment,  the  proof  of  possession  was  evidence  of 
it.  11  Johns.  R.  510.  And  the  defendant  is  not  at  Hherty  to  rebut  the  inference  drawn 
from  such  evidence,  by  showing  the  hind  of  estate  which  the  complainant  has  in  the  premises. 
The  only  defence  allowed  to  the  defendant  on  the  traverse  is,  1st.  The  denial  of  the 
forcible  entry,  or  forcible  holding  out;  or,  2d.  Showing  that  he,  or  his  ancestors,  or 
those  whose  estate  he  has,  have  been  in  the  quiet  possession  of  the  premises  three  whole 
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§  793.  If  no  traverse  is  taken  to  the  inquisition,  or  the  defendant 
is  found  guilty  upon  the  traverse,  the  judge  awards  restitution  of 
the  premises  which  have  been  forcibly  entered,  or  forcibly  held  out, 
with  the  costs  and  expenses  of  the  proceeding ;  and  the  sheriflf  or 
constable  is  thereupon  directed  to  cause  the  complainant  to  be  re- 
stored to,  and  put  in  full  possession  of  the  premises.-'  The  proceed- 
ings for  the  restitution  of  the  premises  cannot  be  removed  by  certi- 
orari, unless  allowed  by  a  justice  of  the  supreme  coiu-t,  a  circuit 
judge,  or  supreme  court  commissioner ;  nor  then,  until  after  an 
inquisition  found,^  and  upon  giving  a  bond  with  sureties  to  the 
complainant,  to  abide  by  the  final  order  of  the  court,  and  to  pay  any 
costs  that  may  be  awarded.^  And  where  the  proceedings  have  been 
so  removed,  and  the  issue  ordered  to  be  tried  at  the  circuit,  judgment 
as  in  case  of  nonsuit  will  be  granted,  as  in  other  actions,  if  the  relator 
does  not  proceed  to  trial.* 

§  794.  In  addition  to  the  civil  remedy  provided  by  statute,  an 
indictment  may  also  be  supported  at  common  law  for  a  forcible  entry, 
and  the  party  aggrieved,  may  therefore  proceed  either  criminally  at 
common  law,  or  civilly  under  the  statute  for  restitution.  But  to 
justify  an  indictment,  the  entry  must  appear  to  have  been  accom- 
panied by  a  public  breach  of  the  peace."  To  an  indictment,  the 
defendant  has  been  allowed  to  plead  three  years'  possession:  or  he 
may  traverse  the  force. ^  And  upon  a  conviction  of  the  prisoner,  for 
either  a  forcible  entry  or  detainer,  the  court  will  award  restitution  of 
the  premises  in  the  same  manner  as  a  judge  in  a  civil  court,  under  a 
statutory  proceeding  is  authorized  to  do,  upon  a  verdict  rendered 
before  him.'^ 


years  together,  next  before  the  inquisition  found,  and  that  his  interest  is  not  ended  or  de- 
termined. ,  And  tlie  court  refused  to  permit  the  defendant  to  traverse  the  complainant's 
title,  though  formerly  this  api)ears  to  have  been  otherwise.  See  People  v.  Godfrey, 
1  I-I.  240;  People  v.  Nelson,  13  J.  E.  340. 

1  2  R.  S.  509,  §  12,  13.  The  Statutes  of  Illinois  and  Indiana  require  that  all  the 
jury  should  sign  the  verdict.  Bloom  v.  Goodcr,  Breese,  35 ;  Test  i^.  Devens,  2 
Blackf  80. 

2  Haines  !•.  Backus,  4  Wend.  E.  213. 
s  2  R.  S.  511,  §  20. 

4  The  People  v.  Hickox,  3  Hill  (N.  Y.),  E.  446. 

6  Bex  V.  Nichols,  1  Ld.  Bay.  512;  8  T.  E.  360;  Bex  ;;.  Lloyd,  Cald.  115. 
<5  1  Ld.  Ray.  E.  440. 

7  2  E.  S.  511,  5  23;  Hawk.  b.  1,  c.  64,  5  45;  Cro.  Jao.  151 ;  AUeyn,  50. 
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Agreement  for  a  Lease. 

Memorandum  of  an  agreement  made  the day  of , 

18 — ,  between  A.  B.  [intended  lessor'],  of ,  of  the 

one  part ;  and  C.  D.  \iniended  lessee],  of ,  of  the  other 

part. 
The  said  A.  B.  agrees  to  grant,  and  the  said  C.  D.  to  take,  a 
lease,  by  indenture,  of  all  that  messuage,  &c.,^  with  the  appur-  Parcels. 

tenances,  for  the  term  of years,  to  commence  and  be  com-  Term. 

puted  from  the  day  of last,  at  the  yearly  rent  of 

■ ,  to  be  paid  half-yearly,  on  the day  of ,  and  the  Kent. 

day  of ,  without  any  deduction  or  abatement  on  any 

account  whatsoever ;  the  first  half-yearly  payment  thereof  to 

become  due  and  be  made  on  the day  of next.     And  Lease  to 

it  is  hereby  declared  and  agreed,  that  in  such  lease,  if  granted,  covenants. 
shall  be  contained  the  following  covenants,  that  is  to  say :  '[Sere 
set  out  the  covenants  intended  to  he  comprised  in  the  lease].'' 
Witness,  A.  B. 

C.  D. 


1  The  words  messuage,  or  tenement,  or  premises,  are  used  throughout 
these  forms ;  but  it  is  unnecessary  to  say  that  the  parcels,  varying  as  they 
must  do,  should  be  referred  to  by  appropriate  terms.  "When  once  described, 
they  may,  in  general,  be  referred  to  by  the  single  word  premises. 

2  In  framing  agreements  for  leases,  the  best  plan  is  to  set  out  in  extenso, 
the  several  provisions  which  the  lease  itself  is  to  contain ;  but  as  this  is 
often  objected  to,  on  the  ground  of  expense,  the  provisions  are  sometimes 
referred  to  in  concise  terms  (as  the  lessee  to  covenant  to  pay  rent  and 


tions. 
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NO.  II. 

Terms  for  Letting  a  Farm. 

Terms  of  agreement  between  A.  B.  and  C.  D.  for  letting  a 

farm  in  the  town  of ,  in  the  county  of  Somerset,  in 

the  State  of  New  Jersey, , known  as  the  Bellevue  Farm. 

Term.  !•    Term  to  be  five  years,  to  bl3  computed  from  the day 

of ,  and  so  to  continue  until  the  landlord,  or  his  agent,  or 

the  tfenant,  shall  give  six  calendar  months'  notice,  in  writing,  to 

the  other  to  determine  the  tenancy  on  the day  of 

next  following  the  day  of  the  date  of  such  notice. 

Kent.  2.    Eent  to  be  $ per  annum,  to  commence  on  the  

day  of  ■ next,  and  to  be  paid  quarterly,  on  the day  of 

,  the  day  of  ■ ,  the  day  of ,  and  the 

day  of ,  and  to  be  paid  by  equal  portions;  the  first 

payment  thereof  to  be  made  on  the  ■ day  of next. 

EeserYa-  3.    The  landlord  reserves  to  himself  all  trees,  woods,  under- 

woods, and  saplings,  with  liberty,  at  all  seasonable  times,  of 
ingress,  egress,  and  regress,  for  liimself  or  servants,  agents,  and 
workmen,  with  or  without  horses  and  carriages,  on  any  and 
every  part  of  the  premises,  for  the  purpose  of  cutting  down  and 
carrying  away  the  same,  and  also  to  view  the  state  of  repair  of 
the  said  premises,  and  perform  all  reparations  necessary,  and 
on  all  other  just  and  reasonable  occasions.  He  also  reserves 
to  himself  and  his  friends,  either  in  his  company  or  not,  the 
right  of  sporting  over  the  said  premises. 

Taxes  and  4.  The  tenant  to  pay  and  discharge  all  rates,  taxes,  and 
rents-charge  of  every  description,  as  well  what  are  chargeable 
on  the  landlord  as  on  the  tenant,  now  charged,  or  hereafter 
during  the  time  of  his  occupation  to  be  charged  on  the  premises, 
except  the  landlord's  property  tax,  payable  in  respect  of  the 
premises. 


taxes,  to  repair,  to  insure,  &c.),  and  left  to  expansion  at  a  future  day, 
according  to  the  supposed  intention  of  the  parties ;  a  course  of  proceeding 
generally  leading  to  dispute,  and  not  unfrequcntly  to  litigation.  It  is 
scarcely,  therefore,  necessary  to  say,  that  an  agreement,  stipulating  for  the 
insertion  of  all  usual  covenants,  or  all  proper  covenants,  or  the  like,  should  be 
carefully  avoided. 


rates. 
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5.  The  tenant  not  to  plough  or  convert  to  tillage  any  part  of  P™^' 
the  premises  now  in  meadow  or«pasfure,  without  the  consent  in 
writing,  of  the  landlord,  or  his  agent ;  nor  sow  or  plant  flax, 
rape,  hemp,  or  tobacco,   upon  any  part  of  the  said  premises, 

under   an   additional    sum,  at  the  rate  of per  acre  per 

annum,  to  be  payable  quarterly,  on  the  days  aforesaid,  and  to  be 
considered  as  rent;  and  payment  thereof  to  be  enforceable  ac- 
cordingly. 

6.  Tiie  tenant  not  at  any  time  between  the  1st  day  of  No-  Depastnr- 
vember  and  the  1st  day  of  April  to  depasture  or  feed  more  than  ^°  ' 
two  horses,  mares,  or  geldings,  in  any  one   close,  at  any  one 

time,  after  giving  or  receiving  notice  to  quit  the  same. 

7.  The  landlord  to  keep  in  repair  the  roofs,  walls,  beams,  and  Repairs  of 
stanchions  of  the  dwelling-house  and  outhouses  belonging  to  the  ™°  ^' 
said  premises.  , 

8.  The  tenant  not  to  sell  or  part  with  any  dung  or  compost  Dung,  or 
to  be  made  on  the  premises,  nor  any  hay,  straw,  halm,  or  stub- 
ble, or  the  fodder  that  shall  arise  therefrom ;  but  shall  spend 

and  consume  the  same  on  the  premises. 

9.  The  tenant  not  to  let  or  in  any  manner  otherwise  dispose  Assigning 
of,  or  permit  to  be  occupied  by  any  other  person,  any  part  of  letting. 
the  premises,  without  the  landlord's  consent,  in  writing,  under 

the  additional  yearly  rent  of per  acre  for  each  acre  so  let,  Penal  rent. 

disposed  of,  or  permitted  to  be  occupied,  and  so  in  proportion 
for  any  greater  or  less  quantity  than  an  acre  ;  such  additional 
rent  to  be  payable  quarterly  on  the  days  aforesaid,  and  con- 
sidered as  rent;  and  payment  thereof  to  be  enforceable  accord- 
ingly. 

10.  The  tenant  to  keep  in  repair  the  glass  of  the  windows  of  Repairs  of 
the  dwelling-house,  and  all  internal  repairs  and  painting  ;  and  ^g_        ' 
also  find  and  provide   all  gates,  posts,  stilesy  rails,  pales,  and 
backings,  and  keep  the  same  in  good  tenantable  repair ;  and    . 

also  new-make  and  repair  all  the  hedges,  wall  and  other  fences, 
and  cleanse  the  ditches,  watercourses,  and  drains,  in  and  upon 
the  said  premises. 

11.  The  tenant  not  to  mow  any  part  of  the  meadow  lands  Mowing'_ 
more  than  once  in  any  one  year,  or  after  the  10th  day  of  August  yation. 
in  every  year;  and  in  all  respects  to  manage  and  cultivate  all 

the  premises  in  a  husbandlike  manner. 

12.  The  tenant  to  pay ,  as  stated  damage,  for  any  waste  Waste. 

or  damage  done,  or  permitted  on  the  premises,  to  the  amount  of  Stated 
ten  shillings,  and  so  in  proportion  for  any  greater  or  less  dam- 

50* 
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age  ;  and  also ,  as  stated  damages,  for  each  and  every  tree 

or  sapling  that  shall  be  cut  on  the  premises. 
Bankrupt-        13-    The  landlord  to  have  and  take  immediate  possession  of 

cy  or  insol-  ^j^g  premises,  in  case  the  tenant  shall  become  a  bankrupt,  or  in 
vency  of  ^  '  ^    ' 

tenant.  case  he  sliall  take  the  benefit  of  any  act  for  the  relief  of  insol- 
vent debtors,  or  shall  permit  any  writ  of  execution  to  be  levied 
on  his  effects. 

Construe-  14.   This  instrument  to  operate  as  an  agreement  for  a  lease, 

tionof  ,                                                  1-                          o                                      > 

agreement,  and  not  as  a  lease. 
Lien. 


15.    A.  B.,  of [the  landlord^,  and  C.  D.,  of 


[the 


tenant],  hereby  mutually  agree,  each  of  them  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  witli  the  other  of 
them,  his  heirs,  executors,  administrators,  and  assigns,  that  the 
said  A.  B.  and  C.  D.  respectively,  and  his  respective  heirs, 
executors,  administrators,  and  assigns,  shall  and  will,  from  time 
to  time,  during  the  continuance  of  the  term  or  estate  agreed  to  be 
granted,  as  above-mentioned,  make  the  payments,  and  observe, 
perform,  and  fulfil  all  the  articles  and  stipulations  above- 
mentioned,  to  be  observed  and  performed  on  his  and  their  parts 
respectively. 

In  witness  whereof,  the  said  parties  to  these  presents  have 

hereunto  set  their  hands  the day  of ,  one  thousand 

eight  hundred  and . 

"Witness,  A.  B. 

C.  D. 


NO.  III. 


Parties 
agree  to 
esecate  a 


Another  Form  of  an  Agreement  for  a  Lease. 

Memorandum  of  an  agreement  entered  into  this  1st  day  of 
February,  1844,  between  A.  B.,  of  the  city  of  New  York, 
Esquire,  and  C.  D.,  of  the  said  city,  merchant,  whereby  the 
said  A.  B.  agrees  that  he  will,  by  an  indenture,  to  be  executed 
on  or  before  the  1st  day  of  May  next,  demise  and  let  to  the 
said  C.  D.  a  certain  house  and  lot  in  said  city,  now  or  late  in  the 

occupation  of  E.  F.,  known  as  No.  — ,  in street,  to  hold 

to  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
from  the  1st  day  of  May  aforesaid,  for  and  during  the  term  of 
twenty-one  years,  at  or  under  the  clear  yearly  rent  of  five  hun- 
dred doUa^,  payable  quarterly,  clear  of  all  taxes  and  deduc- 
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tions  except  the  ground-rent.  In  which  lease  there  shall  be  Specifica- 
contained  covenants  on  the  part  of  the  said  C.  D.,  his  executors,  enanti  to 
administrators,  and  assigns,  to  pay  the  rent  (except  in  case  the  ^  in°the'"" 
premises  are  destroyed  by  fire,  the  rent  is  to  cease  until  they  lease. 
are  rebuilt  by  the  said  A.  B.),  and  to  pay  all  taxes  and  assess- 
ments (except  the  ground-rent),  to  repair  the  premises  (except 
damages  by  fire),  not  to  carry  on  any  ofTensive  or  other  busi- 
ness on  the  premises  (except  by  written  permission  of  the  said 
A.  B.),  to  deliver  the  same  up  at  the  end  of  the  term  in  good 
repair  (except  dangers  by  fire  as  aforesaid),  with  all  other 
visual  and  reasonable  covenants,  and  a  proviso  for  the  reentry  of 
the  said  C.  D.,  his  heirs,  and  assigns,  in  case  of  the  non-payment 
of  the  rent  for  the  space  of  fifteen  days  after  either  of  the  said 
rent  days,  or  the  non-performance  of  any  of  the  covenants. 
And  thei-e  shall  also  be  contained  covenants  on  the  p&rt  of  the 
said  A.  B.,  his  heirs,  and  assigns,  for  quiet  enjoyment ;  to  re- 
new said  lease  at  the  expiration  of  said  terra,  for  a  further 
period  of  twenty-one  years,  at  the  same  rent,  on  the  said  C.  D., 
his  executors,  administrators,  or  assigns  paying  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  the  sum  of  five  hun- 
dred dollars,  as  a  premium  for  such  renewal ;  and  that,  in  case 
of  an  accidental  fire,  at  any  time  during  the  term,  the  said  A.  B. 
will  forthwith  proceed  to  put  the  premises  in  as  good  repair  as  ' 
before  such  fire,  the  rent  in  the  mean  time  to  cease.  And  the 
said  C.  D.  hereby  agrees  to  accept  such  lease  on  the  terms  afore- 
said. And  it  is  mutually  agreed  that  the  cost  of  this  agreement, 
and  of  making  and  recording  said  lease,  and  a  counterpart 
thereof,  shall  be  borne  by  the  said  parties  equally. 

As  witness  our  hands  and  seals  the  day  and  year  first  above 
written. 

A.  B.  (l.  s.) 
C.  D.  (L.  s.) 


NO.  rv. 

A  LandlorcCs  Agreement  of  Lease. 

This  is  to  certify  that  I  have,  this  1st  day  of  March,  1844, 
let  and  rented  unto  Mr.  C.  D.  my  house  and  lot,  known  as 
No.  — ,  in street,  in  the  city  of  New  York,  with  the  ap- 
purtenances, and  the  sole  and  uninterrupted  use  and  occupation 
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thereof,  for  one  year,  to  commence  tlie  1st  day  of  May  next,  at 
the  yearly  rent  of  four  hundred  dollars,  payable  quarterly  on 
the  usual  quarter  days;  rent  to  cease  in  case  the  premises  are 
destroyed  by  fire.  A.  B. 


Tenants  Agreeinent. 

This  is  to  certify,  that  I  have  hired   and  taken  from  Mr. 

A.  B.  his  house  and  lot,  known  as  No.  — ,  in street,  in 

the  city  of  New  York,  with  the  appurtenances,  for  the  term  of 
one  year,  to  commence  the  1st  day  of  May  next,  at  the  yearly 
rent  of  four  hundred  dollars,  payable  quarterly,  on  the  usual 
quarter  days.  And  I  do  hereby  promise  to  make  punctual 
payment  of  the  rent  in  manner  aforesaid,  except  in  case  the 
premises  become  untenantable  from  fire,  or  any  other  cause, 
when  the  rent  is  to  cease ;  and  do  further  promise  to  quit  and 
surrender  the  premises,  at  the  expiration  of  the  term,  in  as 
good  state  and  condition  as  reasonable  use  and  wear  thereof 
will  permit,  damages  by  the  elements  excepted. 

Given  under  my  hand  and  seal  the  1st  day  of  March,  1844. 

Witness,  C.  D.  (l.  s.) 


Security  for  Rent. 

In  consideration  of  the  letting  of  the  premises  above  de- 
scribed, and  for  the  sum  of  one  dollar,  I  do  hereby  become 
surety  for  the  punctual  payment  of  the  rent,  and  performance 
of  the  covenants,  in  the  above  written  agreement  mentioned,  to 
be  paid  and  performed  by  C.  D.,  as  therein  specified  and 
excepted;  and  if  any  default  shall  be  made  therein,  I  do 
hereby  promise  and  agree  to  pay  unto  Mr.  A.  B.  such  sum  or 
sums  of  money  as  will  be  sufficient  to  make  up  such  deficiency, 
and  fully  satisfy  the  conditions  of  the  said  agreement,  without 
requiring  any  notice  of  non-payment,  or  proof  of  demand  being 
made. 

Given  under  my  hand  and  seal  the  1st  day  of  March, 
1844  E.  F.  (l.  s.) 
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NO.  V. 


Tenant's  Agreement  for  a  House,  Emlracing  a  Mortgage  of  his 
Chattels?- 

This  is  to  certify  that  I,  A.  B.,  have  hired  and  taken  from 

C.  D.  the    premises  known   as   No.  — ,  in street,  in   the 

city  of  New  York,  for  the  term  of  one  year  from  the  1st  day 
of  May  next,  at  the  yearly  rent  of  four  hundred  dollars,  payable 
quarterly.  And  I  hereby  promise  to  make  punctual  payment 
of  the  rent 'in  manner  aforesaid,  and  quit  and  surrender  the 
premises  at  the  expiration  of  said  term,  in  as  good  state  and 
condition  as  reasonable  use  and  wear  thereof  will  permit, 
damages  by  the  elements  excepted;  and  engage  riot  to  let  or 
underlet  the  whole  or  any  part  of  the  said  premises,  or  occupy 
the  same  for  any  business  deemed  extra-hazardous  on  account 
of  fire,  without  the  written  consent  of  the  landlord,  under  the 
penalty  of  forfeiture  and  damages.  And  I  do  hereby  mortgage 
and  pledge  all  the  personal  property,  of  what  kind  soever, 
which  I  shall  at  any  time  have  on  said  premises,  and  whether 
exempt  by  law  from  distress  for  rent  or  sale  under  execution, 
or  not,  to  the  faithful  performance  of  these  covenants,  hereby 
authorizing  the  said  C.  D.,  or  his  assigns,  to  distrain  upon  and 
sell  the  same,  in  case  of  any  failure  on  my  part  to  perform  the 
said  covenants,  or  any  or  either  of  them. 

Given  under  my  hand  and  seal  the  15th  day  of  March, 
1844.  A.  B.  (l.  s.) 

Landlord's  Agreement 

This  is  to  certify  that  I,  C.  D.,  have  let  and  rented  unto 

A.  B.  the  premises  known  as  No.  — ,  in  street,  in    the 

city  of  New  York,  for  the  term  of  one  year  from  the  1st  day  of 
May  next,  at  the  yearly  rent  of  four  hundred  dollars,  payable 

1  A  provision  in  a  lease,  whereby  the  lessee  mortgages  all  his  chattels 
upon  the  demised  premises,  as  security  for  the  rent,  has  been  held  to  be 
good  in  New  York,  although  an  inventory  of  them  is  not  made  and  an- 
nexed at  the  time  of  the  execution  of  the  lease ;  but  would  not  probably  be 
supported  in  respect  to  such  property  as  should  be  thereafter  brought  upon 
the  premises,  as  being  contrary  to  the  policy  of  the  Act  to  abolish  distress 
for  rent. 
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quarterly.  The  premises  are  not  to  be  used  or  occupied  for 
any  business  deemed  extra-hazardous  on  account  of  fire,  nor 
shall  the  same,  or  any  part  thereof,  be  let  or  underlet,  except 
with  the  consent  of  the  landlord,  in  writing,  under  the  penalty 
of  forfeiture  and  damages. 
'  Given  under  my  hand  and   seal   the   15th   day  of  March, 

1844.  C.  D. 


NO.  VI. 


Agreement  for  Lodgings,  or  Part  of  a  House. 

Memorandum  of  an  agreement  entered  into  the  day 

of ,  1844,  by  and  between  A.  B.,  of ,  and  C.  D.,  of, 

&c.,  whereby  the  said  A.  B.  agrees  to  let,  and  the  said  C.  D. 
agrees  to  take,  the  rooms  or  apartments  following:  that  is  to 
say,  an  entire  first  floor,  and  one  room  in  the  attic  story,  or 
garret,  and  a  back  kitchen  and  cellar  opposite,  with  the  use  of 
the  yard  for  drying  linen  or  beating  carpets  or  clothes,  .being 
part   of  a  house  and  premises  in  which  the  said  A.  B.  now 

resides,  situate  and  being  in  number  — ,  in street,  in  the 

city  of  New  York,  to  have  and  to  hold  the  said  rooms  and 
apartments,  and  the  use  of  the  said  yard  as  aforesaid,  for  and 

during  the  term  of  half  a  year,  to  commence  from  the day 

of  instant,  at  and  for  the   yearly  rent  of dollars, 

lawful  money  of  the  United  States,  payable  monthly,  by  even 

and  equal  portions,  the  first  payment  to  be  made  on  the 

day  of next  ensuing  the  date  thereof ;  and  it  is  further 

agreed  that,  at  the  expiration  of  the  said  term  of  half  a  year, 
the  said  C.  D.  may  hold,  occupy,  or  enjoy  the  said  rooms  or 
apartments,  and  have  the  use  of  the  said  yard  as  aforesaid, 
from  month  to  month,  for  so  long  a  time  as  the  said  C.  D.  and 
A.  B.  may  and  shall  agree  at  the  rent  above  specified;  and 
that  each  party  be  at  liberty  to  quit  possession,  on  giving  the 
other  a  month's  notice  in  writing.  And  it  is  also  further  agreed 
that,  when  the  said  C.  D.  shall  quit  the  premises,  he  shall 
leave  them  in  as  good  condition  and  repair  as  they  shall  be  on 
his  ta,king  possession  thereof,  reasonable  wear  excepted. 

As  witness  our  respective  hands  and  seals  the  day  and  year 
aforesaid. 

Witness  present,  ■^-  5*  {^-  ^0 

CD.  (l. s.) 
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NO.  VII. 

A  Lease  of  a  House  for  Five  Years. 

This  indenture,  made  on  the  first  day  of  April,  one  thousand 
eight  Imndred  and  forty-four,  between  A.  B.,  of  the  city  of  Parties, 
New  York,  merchant,  of  the  first  part,  and  C.  D.,  of  said  city, 
bookseller,  of  the  second  part,  witnesseth,  that  the  said  party  of 
the  first  part  hath  letten,  and  by  these  presents  doth  grant,  S^ant  and 
demise,  and  to  farm  let,  unto  the  said  party  of  the  second  part, 
his  executors,  administrators,  and  assigns,  all  that  brick  house, 
messuage,  or  tenement,  with  all  and  singular  its  appurtenances, 
situate,  standing,  and  being  in  the  ninth  ward  of  the  said  city 

of  New  York,  and  known  as  number  — ,  in street,  in  said 

city,  to  have  and  to  hold  the  said  premises,  with  the  appur- 
tenances, unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  for  the  term  of  five  years  from  the  first  day  of  May,  J°^  *® 
one  thousand  eight  hundred  and  forty-four,  at  the  yearly  rent  five  years, 
or   sum   of  six  hundred  dollars,  to  be  paid  in  equal  quarter 
yearly  payments,  as   long  as  the    said   premises  are   in    good 

tenantable  condition.     And  it  is  ajrreed  that,  if  any  rent  shall  proviso  for 

,      .  ,.  reentry. 

be  due  and  unpaid,  or  if  default  shall  be  made  m  any  of  the 

covenants  herein  contained,  then  it  shall  be  lawful  for  the  said 
party  of  the  first  part  to  reenter  the  said  premises,  or  to  dis- 
train for   any  rent  that  may  remain  due   thereon.     And   the  Lessor  cov- 

^1  11117  enants  to 

said  party  of  the  second  part  doth  hereby  covenant  to  pay  to  pay  rent; 

the  said  party  of  the  first  part  the  said  yearly  rent,  as  herein 
specified,  save  and  except  at  all  times  during  the  said  terra  such 
proportional  part  of  the  said  yearly  rent  as  shall  grow  due 
during  such  time  as  the  house  shall,  without  the  hindrance  of 
the  said  party  of  the  second  part,  be  and  remain  untenantable, 
bv  reason   of  accidental  fire.     And  that   the  said  C.  D.,  his  to  keep  the 

1     .    •  1         .  1     11         1       -11    1      •  1      premises  in 

executors,  admmistrators,  and  assigns,  shall  and  will  during  the  repair; 
said  term,  at  his  own  proper  costs  and  charges,  well  and  suffi- 
ciently Iceep  in  repair  the  said  demised   premises,  with  their 
appurtenances,  when  and  as  often  as  the  same  shall  require,  ' 

damages  by  fire  only  excepted.     And  that,  at  the  expiration  of  to  sarren- 
the  said  term,  the  said  party  of  the  second  part  will  quit  and  end  of  the 
surrender  the  premises  hereby  demised,  in  as  good  state  and    '™' 
condition  as  reasonable  use  and  wear  thereof  will  permit,  dam- 
ages by  fire  only  excepted.     And  also  that  he,  the  said  party  taxes,  ka. 
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of  the  second  part,  his  executors,  administrators,  and  assigns, 

shall  and  will,  during  the  said  term,  pay  and  discharge  all  taxes, 

assessments,  and  other  charges,  which  shall  be  taxed,  assessed. 

Lessor  cov-  or  charged  upon  the  said  premises,  or  any  part  thereof.     And 

qukt'eu"    the  said  party  of  the  first  part  doth   covenant  that  the  said 

joyment;     ^^-^.^^  ^f  y^g  second  part,  on  paying  the  said  yearly  rent,  and 

performing  the  covenants  aforesaid,  shall  and  may  peaceably 

and  quietly  have,  hold,  and  enjoy  the  said  demised  premises  for 

the  term  aforesaid,  without  any  interruption  or  molestation  of 

the  said  party  of  the  first  part,  his  heirs,  or  any  other  person 

whatever,  claiming,  or  to  claim  by,  from,  or  under  him,  or  them, 

and  tore-    or  any  of  them.     And  also,  that  in  case  the  said  premises  shall, 

case  of  fire,  at  any  time  during  the  said  term,  be  destroyed  or  injured  by  an 

accidental  fire,  the  said  party  of  the  first  part,  his  executors, 

administrators,  or  assigns,  shall  and  will  forthwith  proceed  to 

rebuild  or  repair  the  said  premises  in  as  good  condition  as  the 

same  were  before  such  fire ;   and  that,  until  such  repairs  are 

made  and  completed,  the  said  rent  shall  cease. 

In  witness  whereof,  the  parties  to  these  presents  have  hereto 
set  their  respective  hands  and  seals,  the  day  and  year  first 
above  mentioned. 

Sealed  and  delivered  )  A.  B.  (l.  s.) 

in  the  presence  of     >  C.  D.  (l.  s.) 


NO.  VIII. 
GENERAL  FORMS   OE  COVENANTS. 


1.   By  Lessee  with  Lessor. 

[lessee']  doth  hereby  fo 
strators,  and  assigns,^  c( 
[lessor],  his  heirs,  and  assigns,^  that,  &c. 


General  And  the    said  [lessee]  doth  hereby  for   himself,  his    heirs,^ 

covenants.  ,     .    .  .  ,         ■       \  .  ,      ,  . , 

executors,  administrators,  and  assigns,-"  covenant  with  the  said 


1  The   covenantor  covenants  for  his  heirs,  for  the  reasons   explained 
ante,  5  4G0,  et  scq.  of  this  volume. 

2  The  covenant  sliould  extend  to  the  assigns,  to  guard  against  any 
question  arising  on  the  second  rule  in  Spencer's  case. 

^  If  the  lessor  be  seized  in  fee ;  but,  if  possessed  of  a  term  only,  then, 
his  executors,  administrators,  and  assigns. 
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2.   By  two  Lessees,  jointly  and  severally  with  Lessor. 

And  the  said  [lessees']  do  hereby  jointly,  for  themselves,  General 
their  heirs,  executors,  administrators,  and  assigns,  and  each  of 
them  severally  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  and  as  to  and  concerning  only  his 
own  acts,  deeds,  and  defaults,  covenant  with  the  said  [lessor], 
his  heirs,  and  assigns,^  that,  &c. 


3.   By  Lessee   with   Husland  and    Wife,   seized  in   Bight 
of  the    Wife. 

And  the  said  [lessee]  doth  hereby,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenant  with  the  said 

[husband],  and ,  his  wife,  and  the  heirs  and  assigns  of  the 

said  [wife],  that,  &c. 

4.  By  each    of    Two  Lessors,   to    the    Extent  of   a  Moiety 

of  Damages. 

And  each  of  them  the  said  [lessors],  severally  and  apart 
from  the  other  of  them,  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  and  so  as  to  be  answerable  or 
accountable  only  to  the  extent  of  one  equal  half-part  of  the 
damages  to  be  recovered  under  or  by  virtue  of  the  covenant 
hereinafter  contained,  covenant  with  the  said  [lessee],  his 
executors,  administrators,  and  assigns,^  that,  &c. 

5.  By  each  of  two  Lessees,  on  an  Assignment  of  their  re- 
spective Leases,  by  one  Deed,  as  to  the  Lands  comprised 
in  his  Lease. 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  and  so  far  only  as  re- 
lates to  or  concerns  the  said  messuage  or  tenement  and  prem- 
ises, comprised  in  and  demised  by  the  said  indenture  of  lease, 
bearing  date  on  or  about  the  said day  of ;  and  the 


1  If  the  lessor  be  seized  in  fee ;  but,  if  possessed  of  a  terra  only,  then, 
his  executors,  administrators,  and  assigns. 

2  His  heirs,  executors,  administrators,  and  assigns,  if  the  lease  be  granted 
to  the  lessee  and  his  heirs  (as  special  occnpants),  for  a  life  or  lives. 
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General      said  C.  D.  doth  hereby,  for  himself,  his  heirs,  executors,  ad- 
covenants.        .    .  ,  .  -,  n  1  ,  1  1 
ministrators,  and   assigns,  and  so  tar  only  as  relates  to   and 

concerns  the  said  messuage  or  tenement  and  premises,  com- 
prised in  and  demised  by  the  said  indenture,  bearing  date  on 
or  about  the  said day  of ,  covenant,  &c. 


NO.  IX. 


SPECIAL    FORMS    OF    COVENANTS     THAT    MAT   BE    IN- 
SERTED IN  A  LEASE. 

1.    To  Pay  Rent. 

Special  ^^d   the    said   lessee    doth   hereby,  for  himself,   his   heirs, 

covenants.  ■"  ,      ,  .  i 

executors,  administrators,  and  assigns,  covenant  with  the  said 

lessor,  that  he,  the  said  lessee,  his  executors,  administrators, 

and  assigns,  will,  during  the  said  term,  pay  unto  the  said  lessor 

the  rent  hereby  reserved,  in  manner  herein  before  mentioned, 

without  any  deduction  whatsoever. 


2.    To  Pay  Taxes. 

And  also  will  pay  all  taxes,  rates,  duties,  and  assessments 
whatsoever,  now  charged,  or  hereafter  to  be  charged,  upon  the 
said  demised  premises,  or  upon  the  said  lessor,  on  account 
thereof  (excepting  the  land-tax,  and  all  such  other  taxes,  rates, 
duties,  and  assessments,  or  any  portion  thereof,  which  the 
lessee  is  or  may  be  by  law  exempted  from). 

3.    To  Repair. 

And  also  will,  during  the  said  term,  well  and  sufficiently 
repair,  maintain,  pave,  empty,  cleanse,  amend,  and  keep  the 
said  demised  premises,  with  the  appurtenances,  in  good  and 
substantial  repair,  together  with  all  chimney-pieces,  windows, 
doors,  fastenings,  water-closets,  cisterns,  partitions,  fixed  presses, 
shelves,  pipes,  pumps,  pales,  rails,  locks  and  keys,  and  all  other 
fixtures  and  things  which,  at  any  time  during  the  said  term, 
shall  be  erected  and  made,  when,  where  and  so  often  as  need 
shall  be. 
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4.  To  Paint  Outside  every Tear. 

And  also,  that  the  said  lessee,  his  executors,  administrators,  Special 

and  assigns,  will,  in  every year  in  the  said  term,  paint  all  °°''^®°™  '• 

the  outside  wood-work  and  iron-work  belonging  to  the  said 
premises,  with  two  coats  of  proper  oil  colors,  in  a  workman-like 
manner. 

5.    To  Paint  and  Paper  Inside  every •-  Tear. 

And  also  that  the  said  [lessee"],  his  executors,  administrators, 

and  assigns,  will,  in  every year,  paint  the  inside  wood, 

iron,  and  other  works,  now  or  usually  painted,  with  two  coats  of 
proper  oil  colors,  in  a  workman-like  manner ;  and  also  re-paper, 
with  paper  of  as  good  a  quality  as  at  present,  such  parts  of  the 
premises  as  are  now  papered ;  and  also  wash,  stop,  whiten,  or 
color  such  parts  of  the  said  premises  as  are  now  plastered. 

6.    To  insure  from  Fire,  and  to  Rehuild  in  case  of  Fire. 

And  also  that  the  said  lessee,  his  executors,  administrators, 
and  assigns,  will  forthwith  insure  the  said  premises  hereby  de- 
mised, to  the  full  value  thereof,  in  some  respectable  insurance 
office,  in  the  joint  names  of  the  said  lessor,  his  executors,  ad- 
ministrators, and  assigns,  and  the  said  lessee,  his  executors, 
administrators,  or  assigns,  and  keep  the  sanle  so  insured  during 
the  said  term ;  and  will,  upon  the  request  of  the  said  lessor,  or 
his  agent,  show  the  receipt  for  the  last  premium  paid  for  such 
insurance  for  every  current  year ;  and  as  often  as  the  said 
premises  hereby  demised  shall  be  burnt  down,  or  damaged  by 
fire,  all  and  every  the  sums  or  sum  of  money,  which  shall  be 
recovered  or  received  by  the  said  [lessee],  his  executors,  ad- 
ministrators, or  assigns,  for  or  in  respect  of  such  insurance,  shall 
be  laid  out  and  expended  by  him  in  building  or  repairing  the 
said  demised  premises,  or  such  parts  thereof  as  shall  be  burned 
down  or  damaged  by  fire  as  aforesaid. 


7.  That  the  [lessor]  may  Fnter  to  Repair. 

And  it  is  hereby  agreed,  that  it  shall  be  lawful  for  the  said 
lessor,  and  his  agents,  at  all  seasonable  times  during  the  said 
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Special  term,  to  enter  the  said  demised  premises  to  take  a  schedule  of- 
the  fixtures  and  things  made  and  erected  thereupon,  and  to 
examine  the  condition  of  the  said  premises ;  and  further,  that 
all  wants  of  reparation  which,  upon  such  views,  shall  be  found, 
and  for  the  amendment  of  which  notice  in  writing  shall  be  left 
at  the  premises,  the  said  lessee,  his  executors,  administrators, 
and  assigns,  will,  within  three  calendar  months,  next  after  every 
such  notice,  well  and  sufficiently  repair,  and  make  good  accord- 
ingly. 

8.  Not  to  Use  the  Premises  as  a  Shop. 

And  also  that  the  said  lessee,  his  executors,  administrators, 
and  assigns,  will  not  convert,  use,  or  occupy  the  said  premises, 
or  any  part  thereof,  into  or  as  a  shop,  warehouse,  or  other  place 
for  carrying  on  any  trade  or  business  whatsoever,  or  suffer  the 
said  premises  to  be  used  for  any  such  purpose,  or  otherwise 
than  as  a  private  dwelling-house,  without  the  consent,  in  writing, 
of  the  said  lessor. 


9.  Not  to  Assign  without  Leave. 

And  also  that  the  said  [lessee^  shall  not,  nor  will,  during  the 
said  term,  assign,  transfer,  or  set  over,  or  otherwise  by  any  act 
or  deed  procure  the  said  premises,  or  any  of  them,  to  be 
assigned,  transferred,  or  set  over,  unto  any  person  or  persons 
whomsoever,  without  the  consent,  in  writing,  of  the  said  [lessor^, 
his  executors,  administrators,  or  assigns,  first  had  and  obtained. 


10.   To  Leave  the  Premises  in  Good  Repair. 

And  further,  that  the  said  [fosee]  will,  at  the  expiration  or 
other  sooner  determination  of  the  said  term,  peaceably  surrender 
and  yield  up  unto  the  said  lessor  the  said  premises  hereby 
demised,  with  the  appurtenances,  together  with  all  buildings, 
erections,  and  fixtures,  now  or  hereafter  to  be  built  or  erected 
thereon,  in  good  and  substantial  repair  and  condition  in  all 
respects,  reasonable  wear  and  tear,' and  damage  by  fire  only 
excepted. 
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11.  To  Insure  Future  Buildings,  when  Covered  in. 

And  also  that  he  the  said  [lessee'],  his  executors,  administra-  Covenants 
tors,  or  assigns,  shall  and  will,  at  his  and  their  own  expense,  from  ^  1^^^^*- 
time  to  time  insure,  or  cause  to  be  insured,  and  during  the  said 
term  kept  insured,  every  additional  building  which  may  here- 
after, with  such  approbation  as  is  hereinafter  mentioned,  be 
built  on  the  said  ground  hereby  demised,  or  any  part  thereof, 
and  eflPect  the  same  within  six  days  after  each  such  building 
shall  be  built  or  covered  in ;  and  will  increase  the  amount  of 
such  insurances  respectively,  when  and  as  each  such  building 
shall  be  completed,  so  as  to  make  the  sum  insured  thereon  equal 
to  three  fourth  parts,  at  least,  of  the  then  value  thereof. 


12.   To  lay  out  a  given  Sum  in  Eepairs. 

That  he,  the  said  \lessee'\,  his  executors,  administrators,  or 
assigns,  will,  within  the  first  three  years  of  the  said  term  hereby 

granted,  lay  out  and  expend  the  sum  of ,  at  least,  in  and 

upon  the  substantial  repairs  of  the  said  demised  premises,  and 
every  part  thereof;  the  application  of  the  said  sum,  and  the 
said  reparation  of  the  said  premises  as  aforesaid,  to  be  from  time 
to  time  surveyed,  inspected,  and  approved  by  such  proper  person 
or  persons  as  the  said  [lessorl,  his  heirs,  or  assigns,  shall  appoint 
and  direct  to  survey  and  inspect  the  same.  And  also  that  he, 
the  said  [lessee'],  his  executors,  administrators,  and  assigns,  will, 
when  required,  produce  and  deliver  to  the  said  [lessor'],  his 
heirs,  or  assigns,  the  bills  and  receipts  of  the  different  trades- 
men employed  in  doing  such  repairs  as  aforesaid,  for  the  re- 
spective sums  to  be  paid  them  for  that  purpose,  or  duplicates 
thereof. 

13.   To  pay  Share  of  Expense  of  Repairing  ways. 

And  also  will,  from  time  to  time,  pay  and  allow  a  reasonable 
proportion  towards  the  expenses  of  making,  supporting,  and 
repairing  all  ways,  roads,  pavements,  party-walls,  or  party- 
fence  walls,  or  fences,  gutters,  drains,  sewers,  pipes,  and  water- 
courses, belonging,  or  which  at  any  time  shall  belong  to  the 
premises  hereby  demised,  or  which  shall  be  used  for  the  con- 
venience of  the  same,  or  any  part  thereof,  in  common  with  said 
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Covenants  premises  near  or,  adjoining  thereto,  or  which  shall  be  reason- 
ably required  by  the  public  authorities,  to  be  made  and  formed 
for  the  purpose  of  being  so  used,  and  towards  the  expenses  of 
cleansing  such  gutters,  drains,  sewers,  pipes,  and  watercourses, 
such  proportion  to  be  ascertained  by  the  architect  or  surveyor 
for  the  time  being  of  the  said  public  authorities  ;  and  that,  in 
default  of  payment  of  such  proportion,  the  same  shall  be  recov- 
erable as  or  in  the  nature  of  rent  in  arrear. 


14,  Another  Form. 

And  also  that  he,  the  said  \_lessee],  his  executors,  adminis- 
trators, and  assigns,  shall  and  will,  from  time  to  time  during  the 
said  term,  pay  a  reasonable  share  of  the  charges  of  making, 
repairing,  and  cleansing  all  party-walls,  fences,  sewers,  drains, 
gutters,  and  other  easements  belonging,  or  which  shall  belong 
to  the  said  premises  hereby  demised,  in  common  with  the  own- 
ers or  occupiers  of  any  adjoining  premises. 


15.   To  procure  Stipply  of  Water  for  Demised  Premises. 

And  also  that  he,  the  said  {lessee'],  his  executors,  administra- 
tors, and  assigns,  shall  and  will,  during  the  said  term  hereby 
granted,  procure  the  supply  of  water  for  the  said  messuage  and 
premises  hereby  demised,  from  the  Croton  Water  Company ; 
provided  that  such  company  so  to  be  named  shall  yield  water 
for  that  supply  of  as  good  quality,  in  a  suflScient  quantity,  and 
on  as  reasonable  terms,  as  the  same  company  shall  supply  other 
premises  in  the  same  vicinity  or  neighborhood,  or  as  the  prem- 
ises hereby  demised  could  be  supplied  by  any  other  company  or 
persons. 

16.   By  Lessee  of  a  Public  House,  to  purchase  his  Porter  of 
Lessor. 

That  he,  the  said  [lessee'],  his  executors,  administrators,  and 
assigns,  will,  at  all  times  during  the  said  term,  as  often  as  his  or 
their  occasion  shall  require,  purchase  of  and  from  the  said 
[lessor],  his  executors,  or  administrators,  either  alone,  or  jointly 
with  his  or  their  partner  or  partners  for  the  time  being,  or  such 
other  person  or  persons  carrying  on  the  business  of  brewers  as 
he,  the  said  [lessor],  his  executors,  or  administrators,  shall  ap- 
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point,  all  the  beer,  called  porter,  that  shall  be  sold  and  disposed  Covenants 

of  in  the  said house,  called  the ,  or  drawn  in  the  same 

for  sale  ;  and  shall  not  deal  or  contract  with  any  other  person 
or  persons  for  any  porter,  to  be  sold  or  drawn  in  the  said  house ; 
provided  that  the  said  [lessor],  his  executors,  or  administrators, 
shall  at  such  times  deal  in  and  vend  such  porter  as  aforesaid, 
and  be  willing  to  supply  the  same  to  the  said  [lessee],  his  execu- 
tors, administrators,  and  assigns,  at  the  fair  current  market 
price  thereof.  And  also  that  if,  at  any  time  hereafter  during 
the  said  term,  the  said  [lessee],  his  executors,  administrators,  or 
assigns,  shall  grant  any  underlease  of,  or  assign  over  his  inter- 
est in,  the  said  premises,  there  shall  be  contained  in  such  under- 
lease, or  in  the  deed  whereby  his  interest  shall  be  assigned,  a 
covenant  on  the  part  of  the  underlessee  or  assignee,  his  or  her 
executors,  administrators,  or  assigns,  to  be  entered  into  with  the 
said  [lessor],  his  executors,  and  administrators,  who  shall  be 
made  parties  for  the  purpose,  to  the  same  or  the  like  eifect,  and 
subject  to  the  same  or  the  like  proviso,  mutatis  mutandis,  as  is 
lastly  hereinbefore  contained. 


17.   That  Lessor  and  his  Tenants  shall  have  Watercourse  through 
Demised  Premises. 

And  also  that  the  said  [lessor],  and  his  assigns,  and  his  and 
their  tenants,  shall  have  free  liberty  of  watercourse  in  and 
through  the  premises  hereby  demised,  from  any  adjoining 
premises,  or  other  estates  belonging  to  the  said  lessor,  by  means 
of  the  sewers,  drains,  or  channels  there,  to  carry  off  the  water 
from  the  other  houses,  near  or  adjoining  thereto,  the  person  or 
persons  forming  or  using  any  such  watercourses  making  good 
all  damage  occasioned  thereby,  and  contributing  to  the  expense 
of  keeping  in  repair  and  cleansing  the  same. 


18.  Not  to  obstruct  Lights,  ly  Building. 

And  shall  not,  by  building  or  otherwise,  stop  or  obstruct  any 
light  or  lights  belonging  to  any  messuage  or  tenement,  the 
estate  or  interest  whereof,  in  possession  or  in  reversion,  is  in 
the  said  [lessor]. 
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19.    1)1  a  Building   Lease,  not   to  permit  Thoroughfare  over 
Premises. 

Covenants        And  also  that  the  said  [lessee'],  his  executors,  administrators, 
by  lessee.     ^^  assigns,  will  not,  at  any  time  or  times  during  the  said  term, 

permit  any  way  or  thoroughfare  over  or  through  any  part  of 

the  said  premises  hereby  demised. 


20.  Not  to  Assign  Premises,  or  Underlet  them  for  a  Longer 
Term  than  a  Tear,  without  giving  Lessor  a  Right  of  Pre- 
emption. 

And  also  that  the  said  [lessee],  his  executors,  or  administra- 
tors, shall  not  nor  will,  at  any  time  during  the  said  term,  assign 
and  transfer  the  said  premises,  or  any  part  thereof,  or  under- 
let the  same,  or  any  part  thereof,  for  a  longer  term  than  one 
year,  to  any  person  or  persons  whomsoever,  except  a  person  or 
persons  who  shall  have  entered  into  partnership  with  him,  the 
said  [lessee],  his  executors,  or  administrators,  iu  the  business 
which  shall  then  be  carried  on  by  him  or  them,  at  the  said  fac- 
tory and  premises,  or  to  whom  the  said  [lessee],  his  executors, 
or  administrators,  shall  have  assigned  the  whole  or  some  part 
of  his  said  business,  without  first  offering  to  sell  and  assign  the 
same  premises,  with  the  buildings  and  erections  thereon,  to  the 
said  [lessor],  or  other  the  person  or  persons  who  shall  then  be 
entitled  to  the  reversion  of  the  said  premises,  immediately  ex- 
pectant on  the  determination  of  the  said  term,  at  a  fair  valua- 
tion, to  be  made  by  two  indifferent  persons,  one  to  be  chosen 
by  the  said  [lessee],  his  executors,  or  administrators,  and  the 
other  by  the  said  [lessor],  or  other  the  person  or  persons  en- 
titled as  aforesaid ;    and,  in  case  of  the  disagreement  of  sucb 
two  persons,  then  by  an  umpire,  to  be  chosen  for  that  purpose 
by  such  two  persons,  before  they  proceed  to  make  such,  valua- 
tion; and  in  ease  the  said  [lessor],  or  other  the  person  or  per- 
sons then  entitled  as  aforesaid,  shall  refuse  or  decline  to  take 
to  and  purchase  the  said  premises  at  such  valuation,  or  shall 
omit  or  neglect  to  give  notice  of  his  or  their  determination  so  to 
do,  for  the  space  of  three  calendar  months  next  after  such  offer 
shall  be  made  in  writing  to  him  or  them  as  aforesaid,  it  shall 
be  lawful  for  the  said  [lessee],  his  executors,  or  administrators, 
to  assign,  or  transfer,  or  underlet  the  said  premises,  or  any  part 
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of  the  same,  to  any  person  or  persons  wliomsoever,  as  he  or  Covenants 
they  shall  think  fit.  by  lessee. 

21.  To  leave  Assignment  or   Underlease,  at  Office  of  Lessor's 

Solicitor,  for  Registry. 

That  in  case  the  said  premises,  or  any  part  thereof,  shall  be 
assigned  or  underlet  for  all  or  any  part  of  the  term  hereby 
granted,  every  or  any  assignment  or  underlease  to  be  so  made 
shall,  within  three  calendar  months  after  the  execution  of  the 
same,  be  left,  for  not  less  than  seven  days,  at  the  office  of  the 
solicitor  for  the  time  being  of  the  said  \lessor'\,  his  heirs,  ap- 
pointees, or  assigns,  to  the  intent  that  the  same  may  be  there 
registered,  and  such  registry  to  be  at  the  expense  of  the  said 
\lessee'\,  his  executors,  administrators,  or  assigns. 

22.  To  keep   the   Orchards  fully  planted,  and  preserve  same 

from  Injury  ly   Cattle} 

And  also  that  the  said  llessee"],  his  executors,  administrators, 
and  assigns,  wiU,  at  all  times  during  the  said  term,  keep  the 
orchards  full  treed,  and  planted  with  good  thriving  young  apple 
trees,  of  such  sorts  and  sizes  as  the  said  \lessor~\,  his  heirs,  or 
assigns,  shall  direct ;  the  said  [lessee'],  his  executors,  adminis-. 
trators,  or  assigns,  taking  the  old  decayed  trees  in  lieu  thereof; 
and  will  fence  out  and  preserve  the  same  from  being  injured  by 
cattle  or  otherwise,  and  not  suffer  any  cattle,  that  may  injure 
the  trees  in  such  orchards,  to  depasture  therein. 

23.    To  keep  Lawn  and  Garden  in   Order. 

And  also  shall  and  will,  at  his  and  their  own  costs,  keep  up 
and  preserve  in  good  condition  the  lawn  and  garden  belonging 
to  the  said  messuage,  in  the  same  order  and  form  as  the  same 
respectively  are  now  in,  and  the  fences  and  walls  around  and 
about  the  same ;  and  do,  or  cause  to  be  done,  in  proper  and 
reasonable  times  of  the  year,  and  in  a  proper  manner,  all  nec- 
essary work  in  and  to  the  same,  and,  in  particular,  for  the  pre- 

'  In  addition  to  the  forms  contained  in  this  division  of  the  Appendix,  a 
great  variety  of  agricultural  covenants  vfill  be  found  in  the  precedents  of 
farming  leases  inserted  in  a  subsequent  part. 
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Covenants  serving,  cherishing,  encouraging,  and  keeping  in  health  and 
bearing  the  wall  and  other  fruit  trees,  and  the  herbs,  shrubs, 
plants,  flowers,  and  roots  now  growing,  or  henceforth  during 
the  said  term  to  grow  therein,  and  for  the  due,  orderly,  and 
seasonably  manuring,  cultivating,  and  cropping  the  same,  during 
the  said  term. 


24.   Not  to  convert   Old  Meadow  into   Tillage. 

And  shall  not  nor  will  break  up  or  convert  into  tillage  any 
of  the  old  meadow  or  pasture  ground  belonging  to  the  said 
demised  premises ;  and  shall  not  mow  the  same,  without  manur- 
ing every  acre  thereof  with  eight  hogsheads  of  good  well- 
burnt  stone  lime,  or  120  wagon-loads  of  good  rotten  dung,  and 
so  in  proportion  for  a  less  or  greater  quantity  an  acre,  except 
such  part  of  the  meadow  lands  as  shall  have  been  well  flooded 
with  water  in  the  winter  preceding  every  mowth. 

25.    Not  to  make  Hedges,  except  under  certain   Conditions. 

And  shall  not  nor  will,;  at  any  time  during  the  said  term, 
permit  or  suflTer  the  growth  of  the  hedges  to  be  cut,  without 
new-making  the  same ;  nor  make  any  of  the  hedges  on  the  said 
premises,  unless  the  adjoining  ground,  if  tillage  ground,  shall  be 
in  tillage  for  the  first  crop,  and  then  shall  and  will  new-make, 
cast,  dyke,  and  thatch  such  hedges  in  a  husband-like  manner. 
And  shall  not  nor  will  permit  any  wood  to  be  cut  under  seven 
years'  growth,  nor  any  in  the  last  two  years  of  the  said  term. 
And  shall  and  will  give  notice,  in  writing,  unto  the  said  \les- 
sors'\,  or  one  of  them,  their,  or  one  of  their  heirs,  or  assigns,  at 
least  one  clear  month  previously  to  the  time  of  making  any 
hedge,  that  the  trees,  plants,  and  saplings,  which  are  intended 
to  remain  therein,  may  be  marked. 

26.    That  Lessor  may,  in  last  Year  of  Term,  enter  on  Part 
of  Demised  Premises,  to  prepare  next   Wheat  Orop. 

And  also  that  the  said  \lessor'\,  his  heirs,  or  assigns,  and  his 
or  their  succeeding  tenant,  shall  be  at  liberty,  at  any  time  after 

the  day  of ,  in  the  last  year  of  the  said  term,  to 

enter  upon  such  part  of  the  said  demised  lands,  not  exceeding 
twenty  acres,  as  shall  be  in  course  for  wheat  in  the  succeeding 
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year,  the  same  to  prepare  for  his  or  their  wheat  crop,  and  do  Covenants 
the  needful  husbandry  thereon,  allowing  unto  the  said  [lessee], 
his  executors,  administrators,  or  assigns,  a  reasonable  compen- 
sation therefor. 


27.    The  Lessor  Covenants  for  quiet  enjoyment. 

And  the  lessor  doth  hereby,  for  himself,  his  heirs,  executors.  Covenants 
•"  _  .  .by  lessor. 

administrators,  and  assigns,  covenant  with  the  said  lessee,  his 

executors,  administrators,  and  assigns,  that  he  and  they  paying 
the  rent  hereby  reserved,  and  performing  the  covenants  herein- 
before on  his  and  their  part  contained,  shall  and  may  peaceably 
possess  and  enjoy  the  said  demised  premises  for  the  term 
hereby  granted,  without  any  interruption  or  disturbance  from 
the  said  lessor,  his  executors,  administrators,  or  assigns,  or  any 
other  person  or  persons  lawfully  claiming  by,  from,  or  under 
him,  them,  or  any  of  them. 


28.    To  find  Lessee  Bough  Timber,  for  Repairs. 

And  also  that  he,  the  said  [lessor],  his  heirs,  and  assigns, 
will,  from  time  to  time,  and  at  all  times  during  the  said  term, 
find,  provide,  and  allow  unto  the  said  [lessee],  his  executors, 
administrators,  and  assigns,  on  the  said  demised  premises,  or 
within  four  miles  thereof,  a  sufficient  quantity  of  rough  timber, 
for  keeping  the  said  premises,  with  the  gates,  posts,  pales,  rails, 
and  fences  thereon,  in  proper  condition  and  repair,  upon 
request  in  writing,  specifying  the  quantity  wanted  for  that 
purpose,  being  made  by  the  said  [lessee],  his  executors,  ad- 
ministrators, or  assigns. 


29.    To  Rebuild  or  Repair,  in  case  of  Fire. 

That  in  case  the  said  premises  hereby  demisefl,  or  any  part 
thereof,  shall,  at  any  time  or  times  during  the  continuance  of 
this  demise,  happen  to  be  damaged  or  destroyed  by  fire,  he, 
the  said  [lessor],  his  heirs,  or  assigns,  will,  with  all  convenient 
speed,  repair  or  rebuild  the  same  premises  which  shall  or  may 
happen  to  be  damaged  or  destroyed  by  fire  as  aforesaid,  and 
make  the  same  again  fit  for  the  habitation  of  the  said  [lessee], 
his  executors,  administrators,  or  assigns. 
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30.   To   lay  out  a  given    Sum   in   Repairs,  in   case   of  acci- 
dental Fire. 

Covenants        That   if  the   said   buildings   hereby   demised,  or    any   part 
by  lessor.     ^1^^.^^^^  gjj^^ji^  ^^  ^^^,  jj^p  ^j.  jj^gg  fj-gnj  j^g  day  of  the  date 

hereof,  until  the  commencement,  and  thence  during  the  con- 
tinuance of  the  term  hereby  granted,  be  burned  down  or 
damaged  by  fire  (other  than  through  the  wilful  neglect  or 
default  of  the  said  \lessee\  his  executors,  administrators,  or 
assigns),  and  in  case  every  or  any  such  assignment  or  under- 
lease, shall  have  been  so  left  for  registry  as  aforesaid,  and  no 
hazardous  trade  or  business  shall  be  carried  on  upon  the  said 
premises,  without  consent  as  aforesaid,  but  not  otherwise,  the 
said  \lessor'\  shall  forthwith  lay  out  and  expend  (whether  any 
insurance  from  fire  shall   have   been    effected   upon   the    said 

premises  or  not),  the  sum  of ,  or  so  much  thereof  as  may 

be  sufficient  for  making  good  such  loss  or  damage,  or  so  far  as 
the  same  will  extend  for  that  purpose,  upon  the  same  plan  as 
before  such  fire  happened,  or  such  other  plan  as  by  the  sur- 
veyor for  the  time  being  of  the  said  \lessor\  his  heirs,  ap- 
pointees, or  assigns,  shall  be  approved. 


31.    To  renew  the  Lease. 

And  that  the  said  \lessor'\,  his  executors,  administrators,  or 
assigns,  will,  on  or  before  the  expiration  of  this  present  lease, 
at  the  request  and  expense  of  the  said  [?«ssee],  his  executors, 
administrators,  or  assigns,  grant  and  execute  to  hira  and  them 
a  new  lease  of  the  premises  hereby  demised,  with  their  ap- 
purtenances, for  the  further  term  of  twenty-one  years,  to 
commence  from  the  expiration  of  the  term  hereby  granted,  at 
the  same  yearly  rent,  payable  in  the  like  manner,  and  subject 
to  the  like  covenants,  provisos,  and  agreements  (except  a  cove- 
nant for  further  renewal),  as  are  contained  in  these  presents. 


32.    For  Title,  in  an  Assignment  of  Leaseholds. 

Covenants        And  the  said  [assignor']  doth,  &c.,  that,  notwithstanding  any 

onease?""""  ^*^*'  deed,  or  thing  whatsoever  made,  done,  or  suffered  to  the 

contrary,  by  him,  the  said  [assignor'],  the  said  [hereinbefore 

in  part  recited],  indenture  of  lease  is  still  in  full  force  for  the 
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said  residue  of  the  said  term  thereby  M-anted,  and  neither  void  Covenants 

•^   °  '  by  assignor 

nor  voidable.      And  also  that,  notwithstanding   any  such  act,  oflease. 

deed,  or  thing  as  aforesaid,  he,  the  said  [^assiffnor^,  now  hath 
in  himself  good  right,  by  these  presents,  to  assign  the  said 
messuage  or  tenement  and  premises,  with  their  rights,  members, 
and  appurtenances,  unto  the  said  [_assignee'],  for  the  residue  of 

the  said  term  of years,  in  manner  aforesaid.     And  also 

that,  subject  to  the  payment  of  the  rent,  and  the  observance  and 
performance  of  the  covenants,  provisos,  and  conditions  in  the 
said  lease  contained,  and  by  or  on  the  part  of  the  [/c«see],  his 
executors,  administrators,  or  assigns,  to  be  observed  and  per- 
formed, it  shall  be  lawful  for  the  said  [^assignee'],  his  executors, 
administratorsy  or  assigns,  henceforth,  during  the  residue  of 
the  said  term,  to  enter  into  and  upon,  hold,  and  enjoy  the  said 
messuage  or  tenement  and  premises,  with  their  rights,  members, 
and  appurtenances,  and  to  receive  and  take  the  rents  and 
profits  thereof,  without  any  hinderance  or  interruption  whatso- 
ever by  him,  the  said  [^assic/tior'],  his  executors,  or  adminis- 
trators, or  any  other  person  or  persons  whomsoever,  lawfully, 
or  equitably,  and  rightfully  claiming,  or  to  claim  any  estate, 
right,  title,  or  interest,  at  law  or  in  equity,  of,  in,  to,,  or  out  of 
the  same  messuage  or  tenement  and  premises,  or  any  part 
thereof,  by,  from,  through,  under,  or  in  trust  for  him,  the  said 
[^assignor'j,  his  executors,  or  administrators.  And  that  free 
and  clear,  and  freely  and  clearly  and  absolutely  discharged,  or 
otherwise,  by  him,  the  said  [_assi'gnor^,  his  heirs,  executors,  or 
administrators,  at  his  or  their  own  costs  in  all  things,  protected 
and  kept  indemnified  from  and  against  all  former  and  other 
assignments,  surrenders,  forfeitures,  and  cause  or  causes  of 
forfeiture,  arrears  of  rent,  estates,  titles,  charges,  and  incum- 
brances whatsoever,  at  any  time  or  times  heretofore,  and  to  be 
at  any  time,  and  from  time  to  time  hereafter,  made,  committed, 
occasioned,  or  suffered  by  the  said  [_assignor^,  his  executors, 
or  administrators,  or  any  person  or  persons  rightfully  claiming; 
or  to  claim,  any  estate,  right,  title,  or  interest,  at  law  or  in 
equity,  of,  in,  to,  or  out  of  the  same  messuage  or  tenement  and 
premises,  or  any  part  thereof,  by,  from,  through,  under,  or  in 
trust  for  him,  the  said  [^assignor],  his  executors  or  adminis- 
trators, or  by  his  or  their  acts,  means,  consent,  default,  privity, 
or  procurement.  And  moreover,  that  he,  the  said  [assignor^, 
his  executors,  and  administrators,  and  all  persons  whosoever 
lawfully  or  equitably  and  rightfully  claiming,  or  to  claim-,  any 
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Covenants  estate,  right,  title,  or  interest,  at  law  or  in  equity,  of,  in,  to,  out 
of  lease.  of,  or  upon  the  said  messuage  or  tenement  and  premises,  or  any 
part  thereof,  by,  from,  under,  or  in  trust  for  him,  the  said 
[^assignor^,  his  executors,  or  administrators,  will  henceforth, 
during  the  residue  of  the  said  term,  upon  every  reasonable 
request,  and  at  the  cost  of  the  said  [assignee'],  his  executors, 
administrators,  or  assigns,  make,  do,  and  execute,  or  cause  to  be 
made,  done,  and  executed,  all  such  lawful  and  reasonable  acts, 
deeds,  and  assurances  in  the  law  whatsoever,  for  the  further, 
better,  or  more  satisfactorily  assigning  or  assuring  the  said 
messuage  or  tenement  and  premises,  or  any  part  thereof,  with  the 
rights,  members,  and  appurtenances,  unto  the  said  [assignee'], 
his  executors,  administrators,  or  assigns,  for  the  then  residue 

of  the  said  term  of years,  as  by  the  said  [assignee],  his 

executors,  administrators,  or  assigns,  or  his  and  their  counsel  in 
the  law,  shall  be  reasonably  required,  and  be  tendered  to  be 
made,  done,  and  executed. 


33.  J3y  Assignee  of  a  Lease  for  future  Payment  of  Rent  and 
Performance  of  Covenants,  and  for  the  Assignor's  In- 
dem/iity. 

Covenants  And  the  said  [assignee]  doth  hereby,  for  himself,  &c.,  that 
oFlease^  he,  the  said  [assignee],  his  executors,  administrators,  or  assigns, 
will,  from  time  to  time,  during  the  residue  of  the  said  term,  pay 
the  said  yearly  sum  of ,  when  and  as  the  same  shall  hence- 
forth become  due,  and  observe  and  perform  the  covenants,  pro- 
visos, and  conditions,  in  the  same  indenture  contained,  and 
which,  by  or  on  the  part  of  the  said  [lessee],  his  executors, 
administrators,  and  assigns,  are  henceforth  to  be  observed  and 
performed.  And  also  will,  at  all  times  hereafter,  at  his  or 
their  own,  costs,  defend,  save  harmless,  and  keep  indemnified 
the  said  [assignor],  his  heirs,  executors,  and  administrators, 
and  his  and  their  lands,  tenements,  goods,  chattels,  and  effects, 
against  all  payments,  costs,  losses,  damages,  and  expenses  what- 
soever, which  he  or  they  shall  or  may  make,  pay,  sustain,  or  be 
liable  to,  on  account  of  the  said  yearly  rent,  which  shall  hence- 
forth become  due  and  payable,  or  any  part  thereof,  and  on 
account  of  the  breach,  non-performance,  or  non-observance  by 
or  oh  the  part  of  the  said  [assignee],  his  executors,  adminis- 
trators, or  assigns,  of  all  and  every  or  any  of  the  covenants, 
provisos,  and  conditions  contained  in  the  said  indenture  of  lease, 
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to  be  observed  and  performed  by  the  said  [lessee],  his  executors,  Covenants 
administrators,  and  assigns,  and  also  against  all  actions  and  suits  of  leaslT^ 
at  law  or  in  equity,  which  shall  be  commenced  or  prosecuted 
against  the  said  [assignorj,  his  heirs,  executors,  or  administra- 
tors, for  or  on  account  of  the  said  rent,  covenants,  and  provisos, 
and  conditions,  or  any  of  them,  and  henceforth  to  be  paid, 
observed,  and  performed. 


NO.  X. 

PROVISOS  AND  DECLARATIONS. 

1.  For  Lessor's  Reentry,  on   Lessee's   Non-payment  of  Rent 

or  Non-performance  of  Covenants} 

Provided  always,  and  it  is  expressly  agreed,  that  if  the  rent  Provisos 
hereby  reserved,  or  any  part  thereof,  shall  be  unpaid  for  fifteen  rations, 
days  after  any  of  the  days  on  which  the  same  ought  to  have 
been  paid  (although  no  formal  demand  shall  have  been  made 
thereof),  or  in  case  of  the  breach  or  non-performance  of  any 
of  the  covenants  and  agreements  herein  contained,  on  the  part 
of  the  said  lessee,  his  executors,  administrators,  and  assigns, 
then,  and  in  either  of  such  cases,  it  shall  be  lawful  for  the  said 
lessor,  at  any  time  thereafter,  into  and  upon  the  said  demised 
premises,  or  any  part  thereof,  in  the  name  of  the  whole,  to  re- 
enter, and  the  same  to  have  again,  repossess,  and  enjoy,  as  of 
his  or  their  former  estate,  any  thing  hereinafter  contained  to 
the  contrary  notwithstanding. 

2.  For  Lessor's  Reentry,  on  Non-payment  of  Rent  after  De- 

mand or  Notice. 

Provided  always,  that  if  the  rent  hereby  reserved,  or  any 
part  thereof,  shall  at  any  time  be  in  arrear  for  the  space  of  one 
year,  and  not  paid  within  six  calendar  months  after  the  same 

1  The  advantage  of  a  proviso  for  reentry  consists  in  its  enabling  the 
lessor  to  wrest  his  property  from  the  hands  of  a  troublesome  or  insolvent 
tenant,  upon  whom  an  action  or  distress  for  rent  would  be  thrown  away; 
it  affords  the  lessor  an  indemnity  against  future  loss,  though  he  cannot  by 
its  agency  recover  past  claims. 
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Provisos      shall  have  hecome  due,  and  be  demanded  by  a  notice  in  writinsr, 

and  deola-  .      ■' 

rations.  to  be  delivered  to  the  said  [lessee j,  his  executors,  administra- 
tors, or  assigns,  or  to  be  affixed  on  some  conspicuous  part  of 
the  premises  hereby  demised,  or  left  with  the  occupier,  or  some 
or  one  of  the  occupiers  of  the  same  premises,  or  any  part 
thereof,  it  shall  be  lawful  for  the  said  [lessor],  &c. 

3.    That  Lessor   shall  not   Reenter  for  a  Forfeiture  without 

Notice. 

Provided  always,  that  no  breach  of  any  of  the  covenants 
hereinbefore  contained  (except  the  covenant  for  payment  of 
rent,  and  the  covenant  for  insurance  against  fire),  shall  occa- 
sion any  forfeiture  of  these  presents,  or  the  estate  hereby 
granted,  or  give  any  right  of  reentry  pursuant  to  the  clause  in 
that  behalf  hereinbefore  contained,  unless  or  until  the  said 
[lessor],  his  heirs,  or  assigns,  shall  have  given  unto  the  said 
[lessee],  his  executors,  administrators,  or  assigns,  or  unto  the 
tenant  in  the  actual  possession  of  the  premises,  or,  in  case  there 
shall  be  no  tenant  in  the  actual  possession  of  the  premises,  shall 
have  affixed  upon  some  notorious  part  of  the  premises,  a  notice 
in  writing,  bearing  date  on  the  day  of  giving  or  affixing  such 
notice,  and  specifically  mentioning  the  breach  or  breaches  of 
covenant  complained  of,  and  expressly  notifying  that  if  the  same 
be  not  remedied  within  the  space  of  three  calendar  months  from 
the  date  of  such  notice,  the  said  [lessor],  his  heirs,  or  assigns, 
intends  to  enter  upon  the  premises  as  forfeited,  pursuant  to  a 
clause  for  that  purpose  in  the  lease  thereof  contained,  and  unless 
such  breach  or  breaches  shall  not  be  remedied  within  the  space 
of  three  calendar  months  from  the  date  of  such  notice. 


4.   For  Lessor's  Reentry  into  that  Part  only  of  Premises  in 
respect  of  which  Lessee  shall  make  Default. 

Provided  always,  and  it  is  hereby  expressly  agreed,  that  if 
any  one  or  more  of  the   rents  hereby  reserved,  or  any  part 

thereof  respectively,  shall  be  unpaid  by  the  space  of days 

after  any  of  the  days  on  which  the  same  ought  to  have  been 
paid  (although  no  formal   demand  shall  have  been  made  there- 
of), or  in  case  of  the  breach,  or  non-performance,  or  non-observ-  - 
ance  of  all  or  any  one  or  more  of  the  .covenants  or  agreements 
herein  contained,  on  the  part  of  the  said  [lessee],  his  executors, 
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administrators,  or  assigns,  then,  and  in  any  or  either  of  the  said  Provisos 

.  and  decla- 

cases,  it  shall  be  lawful  for  the  said  [^lessorj,  his  heirs,  or  assigns,  rations. 

to  reenter  into  or  upon  that  part,  or  those  respective  parts,  only 
of  the  said  premises  hereby  demised,  in  respect  of  which  there 
shall  have  been  such  non-payment,  non-performance,  non- 
observance,  or  default ;  it  being  the  true  intent  and  meaning  of 
these  presents,  that  the  right  of  reentry  of  the  said  [lessor J,  his 
heirs,  or  assigns,  under  this  present  provision,  shall  not  extend 
or  be  applicable  to  any  part  or  parts  of  the  said  premises  hereby 
demised,  in  respect  whereof  the  rent,  covenants,  and  agreements, 
shall  have  been  duly  paid,  performed,  and  observed. 

5.    S^or  Suspension  or   Apportionment  of  Rent,  on  Premises 
becoming   Uninhabitahle  from  Fire. 

Provided  always,  and  notwithstanding  any  thing  hereinbefore 
contained,  that  if  the  said  messuage  or  tenement  and  premises 
hereby  demised,  shall  be  materially  injured  by  fire,  so  as  to  be 
rendered  unfit  for  habitation,  and  for  carrying  on  the  business 
of  a  coffee-house  and  tavern,  and  the  said  [lessee'],  his  execu- 
tors, administrators,  or  assigns,  or  liis  or  their  under-tenants, 
shall  actually  quit  the  occupation  of  the  same  messuage,  &c. ; 
then,  during  such  time  as  the  same  messuage,  &c.,  shall  remain 
unfit  for  habitation,  and  the  occupation  of  the  same  shall  be 
quitted  as  aforesaid,  the  rent  hereby  reserved  shall  be  sus- 
pended or  apportioned,  so  and  in  such  manner  that  the  said 
[lessee],  his  executors,  administrators,  or  assigns,  shall  be  en- 
titled to  retain,  or  be  discharged  from,  so  much  and  such  part 
of  the  same  rent,  as  shall  be  in  proportion  to  the  time  or  num- 
ber of  days  during  which  the  said  messuage,  &c.,  shall  remain 
unfit  for  habitation,  and  the  said  [lessee],  his  executors,  admin- 
istrators, and  assigns,  or  his  or  their  under-tenants,  shall  actually 
cease  to  inhabit  the  same. 


6.   Another  Form. 

And  further,  that  in  case  the  said  messuage  or  tenement  and 
premises,  or  such  of  them  as  shall  at  any  time  or  times  during 
•  the  said  term  be  destroyed  or  damaged  by  fire,  shall  not  be 
rebuilt  or  repaired  by  the  said  [lessor],  his  heirs,  or  assigns, 
within  the  space  of  six  calendar  months  next  after  such  fire 
happening,  then  the  said  rent  hereby  reserved  shall  cease  and 
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be  suspended,  until  the  said  premises,  so  destroyed  or  damaged 
by  fire,  shall  be  rebuilt,  or  repaired  fit  for  the  occupation  of  the 
said  [lessee'],  his  executors,  administrators,  or  assigns ;  and  at 
that  time  the  said  rent  shall  revive  and  recommence,  and  be- 
come again  payable  in  manner  aforesaid. 


7.  For  Cesser  of  Term,  in  Case  of  Fire,  the  Tenant  having 
the  Option  of  giving  up  Possession,  or  of  Repairing,  and 
continuing  Tenant. 

Provided  always,  nevertheless  (and  it  is  hereby  further 
declared  and  agreed),  that  if  the  said  messuage  or  tenement 
and  premises  hereby  demised,  or  intended  so  to  be,  or  any  part 
thereof,  or  any  other  building  erected,  or  to  be  erected  on  the 
said  piece  or  parcel  of  ground  hereby  demised,  or  intended  so 
to  be,  or  any  part  thereof,  shall,  at  any  time  or  times  during 

the  said  term  of years,  be  destroyed  or  damaged  by  fire, 

the  said  {lessee],  his  executors,  administrators,  and  assigns, 
shall  have  the  option,  at  any  time  virithin  fourteen  days  after 
such  fire,  of  giving  notice  that  the  said  term  hereby  granted 
shall  cease  or  determine  on  the  next  rent-day  after  such  fire  ; 
and  in  that  case,  and  from  that  time,  provided  an  insurance 
shall  have  been  ma,de  and  kept  on  foot,  pursuant  to  the  cove- 
nant of  the  said  [lessee],  hereinbefore  contained,  and  provided 
all  arrears  of  rent  shall  be  paid  up  to  that  day,  the  said  term 
shall  cease  and  determine ;  and  the  said  [lessee],  his  executors, 
administrators,  and  assigns,  shall  be  discharged  of  and  from  any 
further  payment  of  the  rent  hereby  reserved,  or  performance 
of  the  covenants,  provisos,  and  conditions  hereinbefore  con- 
tained ;  and  in  that  case,  also,  the  money  which  shall  become 
payable,  by  virtue  of  any  such  insurance,  and  the  remaining 
materials  of  the  buildings,  shall  become  and  be  the  absolute 
property  of  the  said  [lessor],  his  heirs,  or  assigns ;  or  the  said 
[Ze«see],  his  executors,  administratqrs,  or  assigns,  shall  have  the 
liberty  of  continuing  the  tenant  or  tenants  for  the  residue  of  the 
said  term ;  and,  in  that  case,  he  or  they  shall  continue  such 
tenant  or  tenants,  and  shall  reinstate  the  buildings  so  destroyed 
or  damaged  by  fire,  to  the  satisfaction  of  the  surveyor  for  the 
time  being  of  the  said  [lessor],  his  heirs,  or  assigns,  within 

• after   such  fire ;   then   the   remaining   materials   of  the 

buildings  shall  become  and  be  the  property  of  the  said  [lessee], 
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his  executors,  administrators,  or  assigns ;  and  as  soon  as  the  Provisos 

and  decla- 

loss  or  damage  by  fire  shall  be  repaired,  the  sum  to  be  received  rations. 
for  such  insurance  shall  be  paid  to  him  or  them. 


8.  For  Apportionment   of  Rent,  on  Surrender,  hy  Lessee,  of 

Part  of  demised  Premises. 

And  it  is  hereby  further  declared  and  agreed,  that  so  much 
and  such  part  of  the  said  premises  as  were  granted  to  the  said 
\lessee'\,  by  the  said  (hereinbefore  in  part  recited)  indenture  of 
lease,  and  are  not  hereby  surrendered  to  the  said  \lessor'],  as 
aforesaid,  shall  henceforth  be  held  and  enjoyed  by  the  said 
[fessee],    his    executors,    administrators,    and    assigns,    at    the 

reduced  yearly  rent  of  ,  by  way  of  apportionment  of  the 

said  rent  of ,  and  under  and  subject  to  the  same  covenants, 

provisos,  and  conditions,  as  are  contained  in  the  same  indenture 
of  lease. 

9.  Between  Vendor  \_Lessor'\  and  Purchaser,  for  Apportion- 
ment of  Rent,  071  a  Sale  of  the  Reversion  of  Part  of  the 
Demised  Premises. 

And  the  said  [vendor-lessor']  and  [purchaser],  as  far  as  they 
lawfully  may  or  can,  do  hereby  mutually  consent  and  agree, 

and  also  direct  and  appoint,  that  the  said  yearly  sum  of , 

payable  by  the  said  [lessee],  as  aforesaid,  shall  (subject  to  a 
proportional  part  of  the  deductions  to  be  made  out  of  the  said 
rent),  henceforth,  during  the  residue  of  the  term  of  the  said 
[lessee]  in  the  said  lands  and  hereditaments  hereby  released  and 
conveyed,  or  intended  so  to  be,  be  payable  and  paid  to  the  said 
[purchaser'],  his  heirs,  and-  assigns,  as  his  and  their  proportion 
of  the  said  rent,  for  or  in  respect  of  so  many  and  such  parts  of 
the  lands  and  hereditaments  out  of  which  the  same  rent  is  re- 
served as  are  hereby  released  and  conveyed,  or  intended  so 
to  be. 


10.    For  Determination  of  Lease,  at  the  End  of 'first  Four- 
teen  Tears,  at  Option  of  Lessee. 

Provided  always,  that  if  the  said  [lessee],  his  executors, 
administrators,  or  assigns,  shall  be  desirous  of  quitting  the 
said  premises,  and  surrendering  and  delivering  up  this  present 
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Provisos      indenture  of  lease,  and  of  such  his,  her,  or  their  desire  shall 
and  decla-  .        .  .  .  _  -n  r?  n    i  • 

rations.        give  notice  in  writing,  to  be  delivered  to  the  said  llessorj,  his 

heirs,  or  assigns,  or  to  be  left  at  his,  her,  or  their  respective 

usufd  or  last  known  place  of  abode,  at  least  twelve  calendar 

months  before  the  end  or  expiration  of  the  first  fourteen  years 

of  the  said  term  hereby  granted,  and  if  the  said  yearly  rent 

hereby  reserved  shall  be  paid  up  to  the  time  of  such  quitting, 

and  the  said  premises  left  in  such  good  and  sufficient  repair  as 

hereinbefore  mentioned,  and  all  and  every  the  said  taxes  and 

assessments  paid  and  discharged ;  then,  from  and  immediately 

after  the  end  and  expiration  of  the  first  fourteen  j^ears  of  the 

said   term   hereby  granted,  these   presents,   and    every  thing 

herein  contained,  shall  thenceforth  cease  and  determine. 


11.  S^or  Determination  of  Lease  hj  Either  at  the  End  of 
first  Three  or  Five  Years  of  the  Term,  on  giving  Notice 
to  the   Other. 

Provided  always,  that  if  the  said  \lessor'\,  his  executors, 
administrators,  or  assigns,  shall  be  desirous  of  putting  an  end 
to  the  said  term  of  seven  years  hereby  granted  at  the  end  of 
the  first  three  or  five  years  thereof,  and  shall  give  unto  the 
said  {Jesses'],  his  executors,  administrators,  or  assigns,  six 
calendar  months'  notice,  in  writing,  of  such  his  or  their  desire, 
previously  to  the  expiration  of  the  first  three  or  five  years ;  or 
if  the  said  [lessee^,  his  executors,  administrators,  or  assigns, 
shall  be  desirous  to  quit  the  said  premises  hereby  demised  at 
the  end  of  the  first  three  or  five  years  of  the  said  term  of  seven 
years,  and  of  such  his  or  their  desire  shall  give  six  calendar 
months'  notice,  in  writing,  to  the  said  [lessor],  his  executors, 
administrators,  or  assigns,  before  the  'expiration  of  the  said  first 
three  or  five  years,  then,  and  in  either  of.  the  said  cases,  these 
presents,  and  every  clause  and  thing  herein  contained,  shall,  at 
the  expiration  of  the  first  three  or  five  years  of  the  said  term, 
cease  and  determine,  without  prejudice,  nevertheless,  to  any 
remedy  which  either  of  the  said  persons,  parties  hereto,  or  his 
respective  representatives,  may  have  against  the  other  of  them, 
or  his  representatives,  for  breach,  non-observance,  or  non- 
performance of  the  said  covenants  or  agreements  hereinbefore 
contained,  or  any  or  either  of  them. 
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12.  In  Lease  for  Lives,  or  for  Years  determinable  loith 
Lives,  that  Proof  of  Lives  being  in  Existence  shall  lie 
on  Lessee. 


Provided  always,  'that  when   and  as  often  as  any  question  Provisos 

,  and  deol; 
rations. 


shall   arise  in  any  court   of  justice,  whether  the   persons   or  *°'^ 


person  on  whose  death  the  term  hereby  granted  is  made 
determinable  be  living  or  dead,  it  shall  be  incumbent  on  the 
person  or  persons  then  interested  in,  or  claiming  to  have  the 
right  of,  the  said  premises,  by  or  under  this  present  demise, 
to  prove  such  person  or  persons  to  be  living;  and  that,  in 
default  of  such  proof,  such  person  or  persons  shall  be  deemed 
and  taken  to  be  dead,  any  law  or  usage  to  the  contrary  not- 
withstanding. 


13.  To   enable    Under-Lessee    to    pay   his   Rent   to    Original 

Lessor. 

And  it  is  hereby  further  declared  and  agreed  that  the  said 
[under-lessor'],  his  executors,  or  administrators,  shall  pay  the 
original  rent  reserved  to  the  said  [original  lessor"^,  his  heirs, 
or  assigns,  within  seventeen  days  next  after  the  same  shall 
become  due,  quarterly;  but  in  case  he  shall  neglect  or  refuse 
so  to  do,  then  it  shall  be  lawful  for  the  said  [under-lessee'],  his 
executors,  administrators,  or  assigns,  to  pay  the  same  unto  the 
said  [original  lessor],  his  heirs,  or  assigns,  by  and  out  of  the 
rent  hereby  reserved,  if  he  or  they  shall  accept  thereof;  and 
that  his  or  their  receipts  shall  be  good  and  effectual  discharges 
for  so  much  of  the  rents  for  which  such  receipts  shall  be  given. 

14.  That,  on  Lessee's  Default,  Lessor  may  insure,  and  recover 

Premiums,  as  Rent  in  Arrear. 

And  that  if  the  said  [lessee],  his  executors,  administrators, 
or  assigns,  shall,  at  any  time  during  the  said  term,  neglect  or 
refuse  to  effect,  or  renew,  and  continue  such  insurance  or 
insurances,  or  to  produce  such  policy  or  policies,  or  any  such 
receipt  as  aforesaid,  then  it  shall  be  lawful  for  the  said  [lessor], 
his  heirs,  executors,  administrators,  or  assigns,  to  insure  the 
said  premises  in  such  manner  as  he  or  they  shall  think  proper ; 
and  the  amount  of  the  sum  or  sums  which  shall  from  time  to 
time  be  expended  in  so  doing,  shall  be  added  to  the  said  yearly 
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rent  hereby  reserved,  and  shall  or  may  be  recovered  in  the 
same  manner  as  rent  in  arrear  ;  and  that,  from  time  to  time,  in 
case  of  fire,  all  such  sum  and  sums  of  money  as  sh^ll  be 
recovered  or  received,  by  virtue  of  such  insurance  or  insur- 
ances, shall,  with  all  convenient  speed,  be  applied,  expended, 
and  paid  out,  under  the  direction  of  the  said  [lessor],  his  heirs, 
or  assigns,  or  of  his  or  their  surveyor,  in  rebuilding  or  re- 
storing and  repairing  the  said  erections,  buildings,  and  prem- 
ises ;  and,  in  case  of  deficiency,  the  same  shall  be  made  good 
by  the  said  [lessee'],  his  executors,  administrators,  or  assigns. 


NO.  XI. 

CONCLUSIONS   OF  LEASES. 

1.  In  a  Lease  between  Private  Individuals,  when  executed  hy 

Both. 


In  witness  whereof,  the  said  parties  to  these  presents  have 


Concln- 

leases.         hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 


i.  In  a  Lease  hy  a   Corporation. 

In  witness  whereof,  the  said  [lessors]  have,  to  one  part  of 
these  presents,  caused  their  common  seal  to  be  affixed,  and 
to  another  part  of  these  presents  the  said  [lessee]  hath  set  his 
hand  and  seal,  the  day  and  year  first  above  written. 


Parties, 
Sec., 


NO.  XII. 

A  Lease  of  City  Property,  with   Covenants. 

This  indenture,  made  the  first  day  of  April,  one  thousand 
eight  hundred  and  forty -four,  between  A.  B.,  of  the  city  of  New 
York,  Esquire,  party  of  the  first  part,  and  C.  D.,  of  said  city, 
merchant,  party  of  the  second  part,  witnesseth,  that  the  said 
party  of  the  first  part,  for  and  in  consideration  of  the  rents, 
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covenants,  and  agreements  hereinafter  mentioned,  reserved,  and 
contained,  on  the  part  and  behalf  of  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  to  be  paid,  kept, 
and  performed ;  has  granted,  demised,  and  to  farm  letten,  and 
by  these  presents  does  grant,  demise,  and  to  farm  let  unto  the  grant  and 
said  party  of  the  second  part,  his  executors,  administrators,  and 
assigns,  all  that  certain  messuage  or  dwelling-house  and  lot  of 
ground,  situate,  lying,  and  being  in  the  fifteenth  ward  of  the  tte  pre- 

said  city  of  New  York,  and  known  as  number ,  in  Tenth 

Street,  bounded  as  follows,  to  wit:  beginning  at  a  point  on  the 
southerly  side  of  Tenth  Street,  distant  westerly  from  the  south- 
westerly corner  of  Broadway  and  Tenth  Street  three  hundred 
feet,  and  running  thence  westerly  in  front  twenty-five  feet, 
thence  southerly,  at  right  angles  to  Tenth  Street,  ninety-eight 
feet,  thence  easterly  parallel  to  Tenth  Street,  twenty-five  feet, 
thence  northerly,  at  right  angles  to  Tenth  Street,  ninety-eight 
feet,  to  Tenth  Street,  at  the  point  or  place  of  beginning.  To 
have  and  to  hold  the  said  abovementioned  and  described  prem- 
ises, with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  his  executors,  administrators,  and  assigns,  from  the  first 
day  of  May,  one  thousand  eight  hundred  and  forty,  for  and 
during,  and  until  the  full  end  and  term  of  twenty-one  years 
thence  next  ensuing,  and  fully  to  be  complete  and  ended ;  yield-  reserva- 
ing  and  paying  therefor  unto  the  said  party  of  the  first  part,  his  rent; 
heirs,  or  assigns,  yearly  and  every  year  during  the  said  term 
hereby  granted,  the  yearly  rent  or  sum  of  five  hundred  dollars, 
lawful  money  of  the  United  States  of  America,  in  equal  quarter- 
yearly  payments,  to  wit,  on  the  first  day  of  May,  August,  No- 
vember, and  February,  in  each  and  every  of  the  said  years, 
provided  always,  nevertheless,  that  if  the  yearly  rent  above  proviso  for 
reserved,  or  any  part  thereof,  shall  be  behind  or  unpaid  for  the  ^^^'^  '^' 
space  of  fifteen  days  next  after  any  of  the  days  of  payment, 
whereon  the  same  ought  to  be  paid  as  aforesaid,  it  being  first 
lawfully  demanded ;  or  if  default  shall  be  made  in  any  of  the 
covenants  herein  contained,  on  the  part  and  behalf  of  the  said 
party  of  the  second  part,  his  executors,  administrators,  and 
assigns,  to  be  paid,  kept,  and  performed ;  then  and  from  thence- 
forth it  shall  and  may  be  lawful  for  the  said  party  of  the  first 
part,  his  heirs,  or  assigns,  into  and  upon  the  said  demised  prem- 
ises, and  every  part  thereof,  wholly  to  reenter,  and  the  same  to 
have  again,  repossess,  and  enjoy,  as  in  his  and  their  first  and 
former  estate ;  and  that  from  and  after  such  reentry  made,  this 
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lease,  and  every  thing  therein  contained,  shall  determine  and  be 

and  for        utterly  void  to  all  intents  and  purposes;  and  also,  in  the  event 
distress*  j.      •. 

of  the  said  rent  remaining  due  and  unpaid  in  manner  aforesaid, 

it  shall  and  may  be  lawful  for  the  said  party  of  the  first  part, 
his  executors,  administrators,  and  assigns,  to  distrain  for  any 
rent  that  may  remain  due  thereon,  any  thing  hereinbefore  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding. 

Lessee  And  the  said  party  of  the  second  part,  for  himself,  his  heirs, 

covenants  .    . 

to  pay         executors,  and  admmistrators,  doth  covenant  and  agree  to  and 

rent;  viith.  the  said  party  of  the  first  part,  his  heirs,  and  assigns,  by 

these  presents,  that  the  said  party  of  the  second  part,  his  execu- 
tors, administrators,  or  assigns,  shall  and  will  yearly  and  every 
year  during  the  said  term  hereby  granted,  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  party  of  the  first  part,  his 
heirs,  or  assigns,  the  said  yearly  rent  above  reserved,  on  the 
days  and  in  the  manner  limited  and  prescribed  as  aforesaid  for 
the  payment  thereof,  without  any  deduction,  fraud,  or  delay, 
according  to  the  true  intent  and  meaning  of  these  presents 
except  in  (save  and  except  at  all  times  during  the  said  term,  such  pro- 
'  portionable  part  of  the  said  yearly  rent  as  shall  or  may  grow 
due  during  such  time  as  the  said  tenement  shall,  without  the 
hinderance  of  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  be  and  remain  uninhabitable  by  reason  of  accidental 
fire), 
to  pay  And  also  that  he,  the  said  C.  D.,  shall  and  will  pay,  or  cause 

olher  *°  ^^  paid,  all  taxes,  assessments,  and  impositions  whatsoever 

charges;  (ground-rent  only  excepted),  which  at  any  time,  during  the 
continuance  of  the  said  term,  shall  or  may  be  assessed  or  im- 
posed on  the  said  premises,  or  any  part  thereof,  or  on  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  on  account 
thereof, 
to  keep  the  And  also  that  he,  the  saii  C.  D.,  his  executors,  administra- 
repair^^ '°  *'°''^'  ''^  assigns,  shall  and  will,  at  his  or  their  own  proper  costs 
and  charges,  cause  to  be  well  and  suificiently  painted  all  the 
outside  wood  and  iron  work  belonging  to  the  said  premises 
every  third  year  during  the  continuance  of  the  said  term,  and 
shall  and  will  also,  at  his  and  their  like  proper  costs  and 
charges,  during  the  said  term,  keep  in  good,  sufficient,  and  ten- 
antable  repair,  as  well  all  and  singular  the  glass  and  other 
windows,  rooms,  floors,  partitions,  ceilings,  walls,  roof,  gutters, 
fences,  pavements,  grates,  sinks,  privies,  drains,  wells,  and 
watercourses,  as  also  all  and  every  other  the  parts  and  appur- 
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tenances  of  the  said  premises  (damage  happening  by  casual  fire  damages 
only  excepted).  excepted; 

And  also  that  he,  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  shall  not,  nor  will  at  any  time  during  the  con- 
tinuance of  the  said  term,  use  or  carry  on,  or  suffer  and  permit  not  to 
to  be  used  and  carried  on,  in  or  upon  the  said  premises,  or  oflfeMive 
assign  over  this  lease,  or  any  part  of  the  premises  herein  con-  t^des ; 
tained,  to  any  person  or  persons  using  or  carrying  on  the  trade, 
business,  or  calling  of  a  maker  of  sedan  or  other  chairs,  baker, 
brewer,  butcher,  currier,  distiller,   dyer,  founder,  smith,  soap- 
boiler, schoolmaster  or  schoolmistress,  sugar-baker,  auctioneer, 
pewterer,  tallow  chandler  or  tallow-melter,  working  brazier,  tin- 
man, tripe-boiler,  pipe-maker,  pipe-borer,  plumber,  or  any  other 
noxious  and  offensive  trade,  business,  or  calling  whatsoever, 
without  the  consent,  in  writing,  of  the  said  A.  B.,  his  execu- 
tors, administrators,  or  assigns,  first  had  and  obtained  for  that 
purpose. 

And  also  that  he,  the  said  C.  D.,  his  executors,  administra- 
tors, or  any  of  them,  shall  not,  or  will  at  any  time  during  the 
said  term,  demise,  let,  set,  or  assign  over  the  said  premises,  or  assign  or 
any  part  thereof,  to  any  person  or  persons  whomsoever,  for  any  ™thout 

term  or  time  whatsoever,  without  the  license  and  consent  of  the  "l®  consent 

of  lessor ; 
said  A.  B.,  his  heirs,  or  assigns,  in  writing,  under  his  or  their 

hand,  first  had  and  obtained  for  such  purpose. 

And  also  that,  on  the  last  day  of  the  said  term,  or  other 
sooner  determination  of  the  estate  hereby  granted,  the  said 
party  of  the  second  part,  his  executors,  administrators,  or  as-  and  snrren- 
signs,  shall  and  will  peaceably  and  quietly  leave,  surrender,  and  g^j  ^f'^f. 
yield  up  unto  the   said  party  of  the   first  part,  his  heirs,  or  term- 
assigns,  all  and  singular  the  said  demised  premises,  with  their 
appurtenances,  in  such  good,  sufficient,  and  tenantahle  repair  as 
aforesaid;  together  with  all  and  every  the  doors,  locks,  keys, 
bolts,  bars,  chimney-pieces,  grates,  windows,  shelves,  and  other 
things  thereunto  belonging,  in  as  good  plight  and  condition  as 
the  same  now  are  (reasonable  use  and  wear  thereof,  and  casual- 
ties happening  by  fire,  only  excepted). 

And  the  said  party  of  the  first  part,  for  himself,  his  heirs, 
executors,  and  administrators,  doth  covenant  and  agree  to  and 
with  the  said  party  of  the  second  part,  his  executors,  adminis- 
trators, and  assigns,  by  these  presents,  that  the  said  party  of 
the  second  part,  his  executors,  administrators,  or  assigns,  paying 
the  said  yearly  rent  above  reserved,  and  performing  the  cove- 
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nants  and  agreements  aforesaid  on  his  or  their  part ;  the  said 
Lessor  cov-  party  of  the  second  part,  his  executors,  administrators,  and  as- 
quiet  en-  signs,  shall  and  may,  at  all  times  during  the  said  term  hereby 
joyment;  granted,  peaceably  and  quietly  have,  hold,  and  enjoy  the  said 
demised  premises,  for  and  during  the  said  term  of  years  hereby 
granted,  without  any  manner  of  let,  suit,  trouble,  or  hinderance 
of  or  from  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators,  or  assigns,  or  any  other  person  or  persons 
whomsoever,  lawfully  claiming  from,  by,  or  under  him,  or  any 
of  them ;  and  that  freed  and  discharged,  or  otherwise  indem- 
nified of  and  from  all  former  and  other  grants,  sales,  feoffments, 
demises,  dower,  debts,  duties,  judgments,  ground-rents,  due  or 
to  grow  due  thereon  during  the  said  term,  and  all  other  estates, 
rights,  titles,  charges,  and  incumbrances  whatsoever,  had,  made, 
done,  or  suffered  in  any  wise  whatsoever,  by  the  said  party  pf 
the  first  part,  or  by  any  other  person  or  persons  whatsoever, 
having  or  lawfully  claiming  any  estate,  right,  title,  or  interest 
in  the  said  premises,  or  any  part  or  parcel  thereof. 

-And  that  the  said  A.  B.,  his  executors,  administrators,  or 
assigns  shall  and  will,  on  or  before  the  expiration  of  this 
present  lease,  on  the  request,  and  at  the  costs  and  charges  of 
the  said  C.  D.,  his  executors,  administrators,  and  assigns,  grant 
and  execute  to  him  and  them  a  new  and  fresh  lease  of  the 
premises  hereby  demised,  with  their  appurtenances,  for  the 
further  term  of  twenty-one  years,  to  commence  from  the 
expiration  of  the  term  hereby  granted ;  the  same  to  be  at  the 
same  yearly  rent,  payable  in  like  manner,  and  under  and 
subject  to  the  like  covenants,  provisos,  and  agreements  (except 
a  covenant  for  further  renewal),  as  are  contained  in  these 
presents ;  such  new  lease,  however,  to  be  granted  and  valid  on 
condition  that  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  do  execute  a  counterpart  thereof,  and  also  pay  the 
said  A.  B.,  his  executors,  administrators,  or  assigns,  the  sum  of 
five  hundred  dollars,  at  the  time  of  executing  said  lease,  as 
and  by  way  of  fine  or  premium  for  the  renewal  thereof. 

And  also  that  in  case  the  said  premises  shall,  at  any  time 
during  the  said  term,  be  destroyed  or  injured  by  an  accidental 
fire,  the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
shall  and  will  forthwith,  as  soon  as  conveniently  may  be  there- 
after, proceed  to  rebuild  and  repair  the  same  in  as  good  condition 
as  the  said  premises  were  in  before  such  fire,  and  that  in  the 


to  renew 
the  lease ; 


and  rebuild 
in  case  of 
fire. 
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mean  time,  and  until  said  premises  are  rebuilt  and  put  in  good 
and  tenantable  order,  the  rent  hereby  reserved  shall  cease. 

In  witness  whereof,  the  parties  to  these  presents  have  hereto 
set  their  respective  hands  and  seals  the  day  and  year  first  above 
written. 

Sealed  and  delivered  )  A.  B.  (l.  s.) 

in  the  presence  of    )  C.  D.  (l.  s.) 


NO.  XIII. 

Agreement  for   Granting  a  Farming  Lease. 

Memorandum  of  an  agreement  made  this day  of , 

in  the  year ,  between  A.  B.,  of ,  of  the  one  part,  and 

C.  D.,  of ,  of  the  other  part,  whereby  it  is  agreed  that  the 

said  A.  B.  shall,  on  or  before  the  first  day  of  March,  make  and 
execute  unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  a  good  and  valid  lease  of  all  that  messuage,  piece  or 
parcel  of  land,  situate,  &e.,  with  the  appurtenances  thereunto 

belonging,  for  the  term  of years  from  the  said  first  day  of 

,  at  the  yearly  rent  of dollars,  payable  half-yearly, 

clear  of  all  deductions  for  taxes,  or  on  any  other  account 
whatever;   the  first  payment  of  said  rent  to  be  made  on  the 

first  day  of next ;  and  at  and  under  the  further  yearly 

rent  of dollars  for  every  acre,  and  so  in  proportion  for  a 

less  quantity,  of  meadow  or  pasture  ground  which  shall  be 
ploughed  or  converted  into  tillage  contrary  to  a  covenant  to  be 
contained  in  said  lease,  as  hereinafter  directed ;  the  first  pay- 
ment of  said  last-mentioned  rent  to  be  made  on  the  first  half- 
yearly  day  after  such  conversion  into  tillage  as  aforesaid.  And 
in  the  said  lease  there  shall  be  contained  covenants  on  the  part 
of  the  said  C.  D.,  his  executors,  administrators,  and  assigns,  to 
pay  the  aforesaid  rents,  and  to  pay  all  taxes  and  assessments ; 
for  doing  all  manner  of  repaii:s  to  the  buildings,  hedges,  ditches, 
rail  and'' other  fences  (the  said  A.  B.  providing  upon  the  prem- 
ises, or  within  two  miles  thereof,  rough  timber,  bricks,  tiles, 
and  lime  for  the  doing  thereof,  to  be  conveyed  by  the  said 
C.  D.,  his  executors,  administrators,  or  assigns)  ;  for  permission 
for  the  said  A.  B.,  his  heirs,  or  assigns,  at  all  seasonable  times 
to  view  the   state   of  the   premises;   that  the  said  C.  D.,  his 
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executors,  administrators,  or  assigns,  shall  not  plough  or  convert 
into  tillage  any  of  the  closes  of  meadow  or  pasture  ground, 
without  the  license  of  the  said  A.  B.,  his  heirs,  or  assigns,  in 
writing,  first  obtained ;  that  the  said  C.  D.,  his  executors,  or 
administrators,  shall  not  carry  off  from  the  farm  any  hay,  straw, 
or  other  fodder,  and  that  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  shall  spread  on  some  part  of  the  said  lands, 
in  a  husbandlike  manner,  all  the  dung,  manure,  and  compost 
which  shall  arise  from  the  said  farm,  and  shall  in  all  respects 
cultivate  the  same  in  a  husbandlike  manner,  and  according  to 
the  usual  course  of  husbandry  practised  in  the  neighborhood, 
and  shall  leave  all  the  dung,  manure,  and  compost  of  the  last 
year  for  the  use  of  the  landlord,  or  succeeding  tenants.  That 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  shall 
not  cut  or  flash  any' of  the  quick-hedge  under  three  years' 
growth,  and  shall  cut  and  flash  those  at  seasonable  times  in  the 
year,  and,  at  the  time  of  doing  thereof,  shall  cleanse  the 
ditches  adjoining  thereto,  and  guard  and  preserve  the  hedges 
which  shall  be  so  cut  and  flashed  as  aforesaid,  from  destruction 
or  injury  by  cattle,  and  shall  also,  at  all  times,  guard  and  pre- 
serve all  young  hedges  and  young  trees  from  the  like  destruc- 
tion and  injury.  That  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns,  shall,  in  the  summer  immediately  preceding 
the  determination  of  the  said  term  to  be  granted  as  aforesaid, 
prepare  for  seed,  in  a  husbandlike  manner,  such  part  of  the 
land  as  shall  be  in  a  course  of  fallow,  and  flt  to  be  sown  with 
a  crop  the  ensuing  season,  and  lay  down  with  clover  seed  and 
rye-grass  twenty  acres  of  the  arable  land  which  shall  be  then 
in  tillage,  sowing  upon  each  acre  thereof  ten  pounds  of  the  best 
clover  seed,  and  one  bushel  of  the  best  rye-grass  seed.  And  in 
the  said  lease  there  shall  be  contained  a  proviso  for  reentry 
by  the  said  A.  B.,  his  heirs,  or  assigns,  in  case  of  the  non- 
payment of  rent  for  the  space  of  twenty  days,  or  non-per- 
formance of  the  covenants,  or  in  case  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  shall  assign,  underlet,  or 
otherwise  dispose  of  the  said  premises,  or  any  part  thereof,  or 
do,  commit,  or  suffer  any  act  or  deed,  whereby  or  by  means 
whereof  tiie  said  premises,  or  any  part  thereof,  shall  be  assigned, 
underlet,  or  disposed  of,  without  the  consent,  in  writing  of  the 
said  A.  B.,  his  heirs,  or  assigns,  first  obtained.  And  there 
shall  be  contained  covenants  on  the  part  of  the  said  A.  B.,  his 
heirs,  and  assigns,  for  quiet  enjoyment.     That  the  said  A.  B., 
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his  heirs,  or  assigns,  shall,  upon  ten  days'  notice,  provide  and 
allow  to  the  said  C.  D.,  his  executors,  administrators,  and 
assigns  upon  the  premises,  or  within  two  miles  thereof,  all  such 
rough  timber,  bricks,  tiles,  and  lime  as  shall  be  necessary  for 
the  repairs  of  the  premises,  the  said  materials  to  be  conveyed 
at  the  expense  of  the  said  C.  D.,  his  executors,  administrators, 
or  assigns.  That  the  said  A.  B.,  his  heirs,  and  assigns,  shall 
permit  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
to  have  the  use  of  the  great  barn,  the  stable  for  four  horses 
adjoining,  and  the  stack-yard  and  farm-yard,  until  one  month 
after  the  expiration  or  determination  of  the  said  term,  for  the 
convenience  of  thrashing  out  the  last  year's  crops  of  corn  and 
grain,  and  feeding  his  or  their  cattle  with  the  straw  and  fodder, 
so  that  the  same  may  be  made  into  manure,  to  be  left  on  the 
said  premises  as  aforesaid ;  and  also  some  convenient  room  in 
the  farm-house  for  his  or  their  servants  to  lodge  and  diet  in, 
until  the  time  aforesaid,  without  any  recompense  being  made 
for  the  same  respectively. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

Sealed  and  delivered  >  A.  B.  (l.  s.) 

in  the  presence  of    )  C.  D.  (l.  s.) 


NO.  XIV. 


A  Farming  Lease  for  Fifteen  Years,  under  a  Power  to  Lease. 

This  indenture,  made  the  24th  day  of  February,  &c.,  1844, 
between  A.  B.,  of  the  one  part,  and  C.  D.,  of  the  other  part, 
witnesseth,  that  for  and  in  consideration  of  the  rents,  cove-  Parties, 
nants,  and  agreements  hereinafter  reserved  and  contained,  and 
on  the  part  of  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  to  be  paid,  observed,  and  performed,  he,  the  said  A.  B.,  Witnesseth 
pursuant  to  and  by  force  and  virtue  of  a  certain  power  or  °°' 

authority,  to  him  for  this  purpose  given  or  limited,  by  virtue  of 
or  under  the  last  will  and  testament  of  I.  J.,  Esq.,  deceased, 
doth  by  these  presents  appoint,  demise,  and  lease  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  all  that  farm-  demises  to 
house  called  Y.  Z.,  situate,  &c.,  with  the  barns,  stables,  and  ^^^®® 
other  out-buildings,  yards,  gardens,  and  orchards  thereto  be- 
longing, and  all  the  several  pieces  or  parcels  of  arable  land, 
53* 
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the  premi-  meadow,  pasture,  and  marsh  ground  therewith  occupied  at  Y.  Z., 
general        aforesaid,  containing  altogether  by  estimation  650  acres  (be  the 
'^°}'^^'        same  more  or  less),  now  in  the  tenure  and  occupation  of  the 
said  C.  D.,  and  all  ways,  lights,  easements,  waters,  watercourses, 
commons,    profits,    commodities,    hereditaments,    and    appurte- 
nances whatsoever  to  the  said  farm-house,  lands,  and  premises 
excepting    belonging,  or  in  any  wise  appertaining  (except  and  always 
*au!'&ar°'^  reserved  unto  the  said  A.  B.  and  his  assigns,  and  the  person  or 
persons  for  the  time  being  entitled  to  the  reversion  of  the  said 
premises  after  his  decease,  all  and  all  manner  of  woods,  groves, 
coppices,  and  springs,  and  all  trees  of  oak,  ash,  elm,  and  all 
other  timber,  and  timber-like  trees  whatsoever ;  and  the  branches 
and  sheds,  tops  and  lops  of  the  same ;  and  all  fruit-trees,  but 
not  the  fruit  thereof;  and  all  willows,  and  other  trees  whatso- 
ever, and  all  the  underwoods,  thorns,  bushes,  and  quicksets,  in, 
upon,  or  about  the  said  premises,  except  the  lops  and  tops  of 
pollards,  stubs,  and  surplus  thorns,  required  for  firing,  which 
may  be  taken  by  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  and  all  the  reeds  in  the  marshes  now  standing  and 
growing,  or  being,  or  which   at  any  time  or  times   hereafter, 
during  the  continuance  of  this  demise,  shall  stand,  grow,  or  be 
upon  the  said  premises,  or  any  part  thereof;  and  also  all  mines 
and  quarries  in,  under,  and  upon  the  same  premises ;  and  also 
all  such  marl,  clay,  chalk,  brick-earth,  gravel,  sand,  stones,  and 
other  materials,  which  now  are,  or  hereafter,  during  the  con- 
tinuance of  this  demise,  shall  be  under  or  upon  the  same  prem- 
ises, or  any  part  or  parts  thereof,  as   the  said  A.  B.  or  his 
assigns,  or  any  other  the  person  or  persons  aforesaid,  may  choose 
•with  leave  to  have  and  carry  away ;  with  free  liberty  of  ingress,  egress, 
awaj"^c.   ^^^  regress,  to  and  for  the  said  A.  B.  and  his  assigns,  or  other 
the  person  or  persons  aforesaid,  and  his  and  their  agents,  ser- 
vants, and  workmen,  at  seasonable  times  in  the  year,  during  the 
continuance  of  this  demise,  with  or  without  horses,  carts,  car- 
riages, and  all  other  necessary  things  into,  upon,  from,  and  out 
of  all  or  any  part  or  parts  of  the  premises  hereinbefore  demised, 
to  view,  fell,  and  cut  down,  hew,  grub  up,  cut,  saw,  convert,  dig 
for;  and  carry  away  the  said  excepted  woods,  trees,  minerals, 
and  other  things  respectively,  or  any  part  or  parts  thereof 
respectively ;  and  also  to  graft  and  plant,  and  transplant  trees, 
and  sow  tree   seeds  in  or  near  the  hedgerows,  borders,  and 
waste  places,  and  in  the  woods,  groves,  coppices,  and  springs, 
of  or  belonging  to  the  said  premises,  and  to  fence  about  and  pre- 
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serve  the  same  from  injury,  by  cattle  or  otherwise,  at  his  and 

their  free  will  and  pleasure,  thereby  doing  as  little  damage  as 

possible    to   the    said  C.  D.,  his   executors,  administrators,  or 

assigns.     And  also  except  and  always  reserved  unto  the  said  reserving 

A.  B.  and  his  assigns,  and  other  the  person  or  persons  afore-  &c.        ' 

said,  all  manner  of  game,  fish,  and  wild  fowl,  with  free  liberty 

for  him  and  them,  and  his  and  their  servants  and  friends,  at  all 

seasonable  times,  to  hunt,  hawk,  fish,  fowl,  set,  course,  shoot, 

and  sport  upon  or  over  the  said  premises  hereinbefore  demised, 

or  any  part  or  parts  thereof      And   full   and   free  liberty  of  with  liberty 

ingress,  egress,  or  regress,  to  and  for  him  and  them,  and  his  ^"^  °  jjg° 

and  their  agents,  servants,  and  workmen,  at  all  reasonable  times  premises, 
•  ^  1  /  11  ^^'^r,  or 

in  the  year,  into,  upon,  from,  and  out  oi  all  or  any  part  or  parts  repair; 

of  the  same  premises,  to  view  the  state  and  condition  of  the 
buildings  thereon,  and  to  pull  down,  rebuild,  alter,  and  repair 
the  houses  and  buildings  thereon,  or  any  of  them,  at  their  or  his 
pleasure,  and  also  to  view  the  state  and  condition  of  the  repairs 
hereinafter  covenanted  to  be  done  by  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  to  give  notice  in  writing,  to  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  for  doing 
such  repairs  as  shall  from  time  to  time  be  necessary  and  proper 
to  be  done  ;  and  also  to  bring,  carry,  lay,  make,  and  repair  all 
the  materials  and  things  necessary  and  proper  to  be  used  in  or 
about  the  pulling  down,  rebuilding,  altering,  or  repairing  the 
said  house,  buildings,  and  premises,  or  any  part  or  parts  there- 
of, thereby  doing  as  little  damage  as  possible  to  the  said  C.  D., 
his  executors,  administrators,  and  assigns  ;  and  also  except  and  to  sow 
reserved  unto  the  said  A.  B.  and  his  assigns,  and  other  the  per-  ^^^^^'  °^'^-' 
son  or  persons  aforesaid,  free  liberty  for  him  and  them,  and  his 
and  their  succeeding  tenant  or  tenants  of  the  said  premises  here- 
inbefore demised,  and  their  or  any  of  their  servants  and  work- 
men, with  horses  and  all  necessary  implements  of  husbandry,  in 
due  season  in  the  last  year  of  this  demise,  to  enter  into  and    ) 
upon  so  much  of  the  arable  lands  hereinbefore  demised,  as  shall 
be  then  sown  with  summer  corn,  there  to  sow  clover,  or  other 
grass  seeds,  with  such  summer  corn,  and  to  harrow  and  roll  in 
the  same;  and  also  except  and  reserved  unto  the  said  A.  B. 
and  his  assigns,  and  other  the  person  or  persons  aforesaid,  con- 
venient lodging-room  for  his  and  their  servants  and  workmen,  with  ac- 
and  convenient  stable-room  for  his  and  their  horses,  and  for  tions  for  his 
hay,  straw,  and  provender  for  such  horses,  during  the  time  of  ^^r™°'^ 
such  horses  and  workmen  being  employed  in  sowing  the  said 
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clover,  and  other  grass  seeds,  and  in  harrowing  and  rolling  in 
the  same ;  and  also  free  liberty  of  ingress  and  regress  for  him 
and  them,  and  his  and  their  servants  and  workmen,  with  horses 
and  carriages,  or  otherwise,  to  come,  go,  pass,  and  repass  into, 
over,  upon  and  from  the  said  premises,  or  any  of  them,  or  any 
part  or  parts  thereof,  at  all  reasonable  times,  for  any  reasonable 
to  have  and  cause  or  thing  whatsoever).     To  have  and  to  hold  the  said 
fifteen         farm-house,  pieces,  or  parcels  of  land,  and  all  and  singular  other 
years;         j.jjg  premises  hereinbefore  demised  or  expressed,  and  intended 
so  to  be  (except  as  hereinbefore  is  excepted  and, reserved),  with 
their  appurtenances,  unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  fifteen  years,  to  be  com- 
puted from  the day  of now  last  past,  and  thenceforth 

reservation  next  ensuing  and  fully  to  be  complete  and  ended ;  yielding  and 
paying  therefor,  yearly  and  every  year  during  the  said  term  of 
fifteen  years,  the  yearly  rent  of  $665  of  lawful  money  of  the 
United  States  of  America,  in  the  shares  and  proportions  on  or 
at  the  days  or  times,  and  in  the  manner  hereinafter  mentioned 
(that  is  to  say),  the  sum  of  $265,  part  thereof  on  the  first  day 
of  January ;  the  sum  of  $100,  further  part  thereof,  on  1st  day 
of  April ;  the  sum  of  $200,  other  part  thereof,  on  the  1st  day 
of  July;  and  the  sum  of  $100,  the  residue  thereof,  on  the  1st 
day  of  October,  in  every  year  of  the  said  term,  except  the  last 
year  thereof;  and  the  last  payment  in  the  last  year  thereof  to 
be  made  on  the  1st  day  of  August  instead  of  the  1st  day  of 
October ;  without  any  deduction  or  abatement  whatsoever  for  or 
in  respect  of  the  land-tax,  or  any  other  present  or  future  taxes, 
charges,  rates,  impositions  or  assessments,  or  any  other  matter, 
cause,  or  thing  whatsoever ;  the  first  payment,  in  respect  of  the 
said  yearly  rent,  to  be  made  on  the  1st  of  April  next  ensuing 
the  day  of  the  date  of  these  presents ;  and  also  yielding  and 
paying  yearly,  and  every  year  during  the  said  term  of  fifteen 
••  years,  the  additional  yearly  rent  or  sum  of  $10  for  every  acre, 
and  so  in  proportion  for  any  greater  or  less  quantity  than  an 
acre  of  the  said  premises  hereinbefore  demised,  which  shall  be 
ploughed,  dug,  broken  up,  or  converted  into  tillage  or  garden 
ground,  contrary  to  and  in  breach  of  the  covenant  hereinafter 
contained ;  the  said  further  rent  of  $10  to  be  paid  on  the  last 
day  of  payment  in  every  year  in  which  the  same  shall  happen 
to  become  payable,  without  any  deduction  in  abatement  whatso- 

^     .    „     ever.     Provided  always,  and  these  presents  are  upon  this  ex- 

Proviso  for  ,..,.„,  . ,  ,  ' 

reentry,  in  press  Condition,  that  it  the  said  yearly  rent  or  sum  of  $665,  or 
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the  said  additional  rent  hereinbefore  reserved,  or  either  of  them,  caseofnon- 

or  any  part  thereof  respectively,  shall  be  in  arrear  by  the  space  of  rent; 

of  twenty  days  next  after  the  same  respectively  ought  to  have 

been  paid  as  aforesaid,  being  lawfully  demanded  by  the  said 

A.  B.,  his  executors,  administrators,  or  assigns,  or  if  the  said 

C.  D.,  his  executors,  administrators,  or  assigns,  shall  at  any 

time  or  times,  during  the  continuance  of  this  demise,  transfer, 

or  assign  over,  or  underlet,  or  attempt  or  agree  to  transfer,  or  or  if  lessee 

assign  over,  or  underlet  to  any  person  or  persons  whomsoever,  orunderle? 

the  said  premises  hereinbefore  demised,  or  any  part  or  parts 

thereof,  for  all  or  any  part  of  the  said  term  of  fifteen  years, 

without  the  license  or  consent,  in  writing,  of  the  said  A.  B.  or 

his  assigns,  or  other  the  person  or  persons  aforesaid,  for  that 

purpose  first  had  and  obtained ;  or  if  the  said  C.  D.,  his  execu-  or  become 

tors,  administrators,  or  assigns,  shall   become  a   bankrupt  or  ^''°'^"'P'' 

bankrupts,  or  shall  compound  his  or  their  debts,  or  assign  over 

his  or  their  estates  and  effects  for  payment  thereof,  or  if  any 

execution  shall  issue  against  him  or  his  effects,  whereupon  the 

said  premises  or  any  part  thereof  shall  be  taken,  or  attempted 

to  be  taken  in  execution ;  or  if  the  said  C.  D.,  his  executors,  or  in  case 

administrators,  or  assigns  shall  not,  from  time  to  time  and  at  all  °^  ^i"®  °°°" 
'  °  '  perform- 

times  during  the  continuance   of   this   demise,  well  and  truly  ance  of  any 
observe,  perform,  fulfil,  and  keep  all  and  singular  the  covenants,  nant  or 
conditions,  and  agreements,  which,  on  his  or  their  parts,  are  or  <i°°<ii'ioii' 
ought  to  be  observed,  performed,  fulfilled,  and  kept  according  to 
the  true  intent  and  meaning  of  these  presents,  then  in  any  and 
every  such  case,  and  although  no  advantage  shall  have  been 
taken  of  any  previous  default,  it  shall  and  may  be  lawful  to  and 
for  the  said  C.  D.  and  his  assigns,  and  the  other  person  or  per- 
sons aforesaid,  into  and  upon  the  said   premises  hereinbefore 
demised,  or  into   any  part  thereof  in  the  name  of  the  whole, 
wholly  to  reenter,  and  the  same  to  have  again,  repossess,  and 
enjoy  as  his,  her,  or  their   former  estate ;    any  thing  herein- 
before contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

And  the  said  C.  T>.  doth  for  himself,  his  heirs,  executors,  Lessee  cov- 
administrators,  and  assigns,  covenant,  promise,  and  agree  with  pay°rent° 
and  to  the  said  A.  B.,  his  heirs,  and  assigns,  and  other  the 
person  or  persons  aforesaid,  in  manner  following  (that  is  to 
say),  that  he,  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  or  some  or  one  of  them,  shall  and  will  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  A.  B.  and  his  assigns,  or 
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to  pay- 
taxes  and 
other 
charges ; 


Other  the  person  or  persons  aforesaid,  the  said  yearly  rent  or 
sum  of  $665,  and  the  said  additional  rent  hereinbefore  reserved, 
and  made  payable  at  such  days  or  times,  and  in  such  manner 
as  is  hereinbefore  mentioned  and  appointed  for  payment  of  the 
same  respectively,  according  to  the  true  intent  and  meaning  of 
these  presents.  And  also  shall  and  will  well  and  truly  pay, 
bear,  and  discharge  the  land-tax  and  all  other  taxes,  charges, 
rates,  duties,  and  assessments  whatsoever,  either  already  taxed, 
charged,  rated,  assessed,  or  imposed,  or  at  any  time  or  times 
hereafter,  during  the  continuance  of  this  demise,  to  be  taxed, 
charged,  rated,  assessed,  or  imposed  upon  the  said  yearly  rent 
of  $665,  or  upon  the  said  additional  yearly  rent,  or  upon  the 
said  premises  hereby  demised,  or  any  of  them,  or  any  part  or 
parts  thereof,  or  upon  the  said  A.  B.  or  his  heirs  or  assigns,  or 
other  the  person  or  persons  aforesaid,  as  landlord  or  landlords 
of  the  same  premises,  by  any  lawful  authority  howsoever ;  and 
also  shall  and  will,  at  all  times  hereafter  during  the  continuance 
of  this  demise,  allow  and  deliver,  or  cause  to  be  delivered  unto 
the  said  A.  B.  and  his  assigns,  or  other  the  person  or  persons 

aforesaid,  at  his  or  their  residence,  in aforesaid,  one  half 

of  the  pigeons  which  shall  from  time  to  time  be  killed  from  the 
dovecote  upon  the  said  pi-emises ;  and  also  shall  and  will,  yearly 
and  every  year  during  the  continuance  of  this  demise,  at  his 

and  their  own  costs  and  charges,  performed  by successive 

days'  carriage-work,  with  a  wagon  and  team  of  three  horses 
and  a  servant,  for  the  said  A.  B.  and  his  assigns,  or  other  the 
person  or  persons  for  the  time  being  entitled  as  aforesaid,  he  or 
they  giving  to  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  three  days'  previous  notice  of  the  time  and  place  when 
and  where  the  same  work  is  to  be  done ;  but  nevertheless  the 
said  wagon  shall  not  be  compelled  to  go  to  any  greater  distance 
than  seven  miles  from  the  farm-house  hereinbefore  demised, 
to  repair;  And  also  shall  and  will,  at  all  times  during  the  continuance  of 
this  demise,  when  need  or  occasion  shall  be  or  require,  and 
whether  any  notice  shall  be  given  for  the  reparation  of  the 
same  or  not,  at  his  and  their  own  proper  costs  and  charges,  well 
and  substantially  uphold,  repair,  maintain,  sustain,  and  amend 
all  the  glass  windows  and  glazings  of  the  said  messuage  or  tene- 
ment, and  farm-house  hereby  demised,  and  all  the  locks,  keys, 
hinges,  bolts,  bars,  fixtures,  pumps,  and  the  going-gears  thereof, 
gates,  gate-irons,  stiles,  pales,  posts,  rails,  battens,  bridges, 
hedges,  ditches,  drains,  intercourses,  and  inward  and  outward 


to  deliver 
half  the 
pigeons 
killed  on 
the  prem- 
ises: 


to  do  worli 
with  a 
team; 
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fences  of  every  kind,  of  or  belonging  to  the  said  premises  here- 
inbefore demised,  or  any  part  or  parts  thereof  (such  allowance 
of  rough  timber  and  fencing  stuff  being  from  time  to  time  made 
to  him  and  them,  as  is  hereinafter  covenanted  to  be  made)  ;  and 
the  same  articles  and  things  being  well  and  sufficiently  up- 
holden,  repaired,  supported,  maintained,  sustained,  and  amended 
as  aforesaid,  shall  and  will  peaceably  and  quietly  leave,  sur-  surrender 
render,  and  yield  up  the  said  messuage  and  premises  herein- ^f  the  term; 
before  demised,  with  the  same  unto  the  said  A.  B.  or  his  assigns, 
or  other  the  person  or  persons  for  the  time  being  entitled  as 
aforesaid,  at  the  end  of  the  said  term  of  fifteen  years,  or  sooner 

determination  of  the  present  demise,  together  with  all  such  fix-  with  all 
.     •  ^  11-  ,    ,,  fixtures; 

tures,  materials  and  things  as  now  are,  or  shall  at  any  time  or 

times  during  the  continuance  of  this  demise,  be  set  and  affixed 
within,  upon,  or  about  the  said  premises  hereinbefore  demised, 
or  any  part  or  parts  thereof  (reasonable  use  and  uses  thereof,  except  in 
and  accidents  by  fire  only  excepted).     And  also  that  he  or  they  ' 

shall  and  will  find  and   provide   good  winter  corn  and  straw  provide 
sufficient  for  thatching  and  daubing  all  or  any  of  the  said  build-  '  ^^'^  '"^' 
ings  and  premises  hereby  demised,  or  any  part  or  parts  thereof, 
without  any  allowance  being  made  to  him  or  them,  in  respect 
of  the  same.     And  also  shall  and  will,  at  his  and  their  own  carry  the 
costs  and  charges,  fetch  and  carry  all  the  materials  which  shall  for  repairs ; 
be  wanted  fo  repair  any  of  the  buildings  and  premises  herein- 
before demised,  and  lay  the  same  in  convenient  places  for  use, 
provided  the  carriage  thereof  does  not  exceed  the  distance  of 

ten  miles  from  the  said  farm-house.     And  also  shall  and  will  provide  re- 

f rc  sh  in  G  n  ts 
find  and  provide  the  workmen  with  good  and  wholesome  re-  for  the 

freshment,  according  to  the  custom  of  the  country,  during  the  ■^^°™™®°' 

time  in  which  any  such  repairs   shall    be  doing,  without  any 

,   allowance  being  made  to  him  or  them,  in  respect  of  the  same. 

And,  also  that  he,  the  said  C.  D.,  his  executors,  administrators,  that  he  will 

or  assigns,  or  any  of  them,  shall  not  nor  will,  at  any  time  or  „  ^nder-'^ 

times  during  the  continuance  of  this    demise,  transfer,  assign  let; 

over,  or  underlet  to  any  person  or  persons  whomsoever  the  said 

premises  hereinbefore  demised,  or  any  part  or  parts  thereof,  for 

all  or  any  part  of  the  said  term  of  fifteen  years,  without  the 

license  and  consent,  in  writing,  of  the  said  A.  B.  or  his  assigns, 

or  other  the  person  or  persons  for  the  time  being  entitled  as 

aforesaid,  for  that  purpose  first  had  and  obtained.     And  also  nor  plough 

that  he,  the  said  C.  D.,  his  executors,  administrators,  or  assigns,  J^^a^o^ 

shall  not  nor  will,  at  any  time  or  times  during  the  continuance  1™"!; 
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of  this  demise,  plough,  dig,  break  up,  or  convert  into  tillage  or 
garden  ground  any  of  the  fields,  closes,  pieces  or  parcels  of  pas- 
ture or  meadow  land  hereinbefore  demised,  or  any  part  or  parts 
thereof  respectively  (except  a  piece  of  land   called  the  Eye, 
which  he  or  they  may  break  up  and  cultivate,  in  the  same  man- 
or mow  the  ner  as  the  other  arable  lands).     And  also  shall  not  nor  will, 
toan  oncea  during  the  last  three  years  of  this  demise,  mow,  or  cause  or 
year;  suffer  to  be  mowed,  the  fields,  closes,  pieces  or  parcels  of  land 

hereinbefore  demised,  or  any  of  them,  or  any  part  or  parts 
thereof  respectively,  more  than  once  a  year,  or,  during  the  con- 
tinuance of  this  demise,  to  be  trodden  down  and  damaged  by 
cultivate  in  heavy  cattle.     And  also  shall  and  will,  at  all  times  during  the 
like  man- "  continuance  of  this  demise,  so  manage  and  cultivate  the  arable 
"e"^'  lands,  parcel  of  the  said  premises  hereinbefore  demised,  that  no 

more  than  two  successive  crops  of  com,  pulse,  or  grain  (and 
those  two  not  of  the  same  kind),  shall  be  grown  upon,  or  had, 
or  taken  from  off  the  same,  or  any  part  or  parts  thereof,  with- 
out giving  the  same  a  clear  summer  fallow,  and  sowing  the 
same  with  turnips  in  the  ensuing  year ;  and  for  the  next  crop, 
after  such  turnips,  laying  down  the  same  land  in  a  husband-like 
manner  with  a  sufiicient  quantity  of  sound  clover  and  other 
grass  seeds,  and  continuing  the  same  two  years,  to  be  accounted 
and  computed  from  the  midsummer-day  next  after  sowing  the 
inbam  the   same  seeds.     And  also  shall  and  will,  yearly  and  every  year 

grain  upon  .  ,.,  .,. 

the  prem-    dunng  the  said  term,  mbarn  or  stack  up  m  the  said  premises 

ises;  g^jj  jjjg  gQj,jj  Qj,  gy^JQ  -(Yhich  shall  arise  or  grow  therefrom,  and 

there  thresh  the  same,  and  spend  and  consume  on  the  said 
premises,  by  feeding  and  foddering  cattle  therewith,  or  other- 
wise, all  the  straw,  colder,  chaff,  and  clover  arising  therefrom ; 
and  also  aU  the  hay  or  turnips  that  shall  grow  or  arise  from  or 
upon  the  said  premises  hereinbefore  demised,  except  the  winter 
corn  straw  that  shall  be  wanted  for  thatching  and  daubing 
work ;  and  also  except  half  the  hay  and  clover  which  shall 
arise  in  the  last  year  of  this  demise,  and  the  whole  of  the  straw, 
chaff,  and  colder  arising  from  the  corn  in  the  said  last  year, 
which  half  of  the  hay,  and  the  entirety  of  which  straw,  chaff, 
and  colder  shall  be  left  upon  the  premises,  for  the  benefit  of 
the  said  A.  B.  or  his  assigns,  or  other  the  person  or  persons 
for  the  time  being  entitled  as  aforesaid,  or  his  or  their  suc- 
ceeding tenant  or  tenants  of  the  same  premises,  for  which  it 
is  agreed  that  so  much  money  shall  be  paid,  by  the  person 
or  persons  receiving  the  benefit  thereof,  as  the  same  shall  be 
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reasonably  worth  in  the  judgment  of  two  competent  persons, 
one  of  them  to  be  chosen  by  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  and  the  other  of  them  to  be  chosen 
by  the  person  or  persons  taking  the  same  ;  and  in  case  the  two 
persons  so  named  shall  disagree,  as  to  the  amount  of  such  val- 
uation, then  the  same  shall  be  referred  to  the  valuation  of  a 
third  competent  person,  to  be  chosen  by  the  said  two  so  first 
chosen,  and  the  valuation  so  to  be  made  by  them  or  him,  as 
the  case  may' be,  shall  be  binding  and  conclusive  upon  all  the 
parties ;  and  in  consideration  of  the  said  straw,  chaff,  and  colder, 
the  said  A.  B.  or  his  assigns,  or  other  the  person  or  persons 
for  the  time  being  entitled  as  aforesaid  shall,  at  his  and  their 
own  costs  and  charges  carry,  or  cause  to  be  carried,  all  the  corn 
and  grain  from  which  the  said  straw,  chaff,  and  colder  shall 
arise  to  any  distance  which  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns  shall  require,  not  exceeding  fifteen  miles 
from  the  farm-house  hereinbefore  demised.  And  also  shall  use  all  the 
and  will  expend,  spread,  and  lay  in  a  husbandlike  manner,  "p^^  Qjg 
where  the  same  shall  be  most  wanted,  all  and  every  the  dung,  landj 
manure,  mnck,  and  compost,  that  shall  be  made  and  arise 
during  the  continuance  of  this  demise,  from  the  hay,  straw, 
colder,  clover,  tares,  vetches,  and  turnips,  that  shall  be  so  spent 
and  consumed  on  the  said  premises  as  aforesaid  (except  the 
dung,  manure,  and  compost  that  shall  arise  and  be  made 
therefrom  in  the  last  year  of  this  demise,  and  the  first  day-  of 
May  then  next  ensuing),  and  shall  and  will  turn  up  in  heaps, 
and  leave  in  the  yards,  or  some  other  convenient  parts  of  the 
said  premises  hereinbefore  demised,  the  dung,  manure,  muck, 
and  compost  so  excepted  as  aforesaid  (except  such  part  thereof 
as  shall  be  used  in  preparing  for  turnips),  for  the  support, 
benefit,  and  nourishment  of  the  land  hereinbefore  demised, 
without  any  allowance  being  made  to  him  or  them,  in  respect 
of  the  same.  And  also  that  he,  the  said'  C  D.,  his  executors,  keep  up  the 
administrators,  or  assigns,  shall  and  willj  yearly  and  every  ^™g^gg'!°'^ 
year  during  the  continuance  of  this  demise,  in  a  husbandlike 
manner,  cut  and  scower,  or  cause  to  be-  cut  and  seowered,  one 
hundred  yards  of  the  fences  and  ditches  upon  such  part  of  the 
arable  lands  hereinbefore  demised,  and  fifty  rods  of  the  fences 
and  ditches  upon  such  part  of  the  marsh  lands  as  shall  most 
require  cutting  and  scowering ;  and  do  or  cause  to  be  done  all 
such  outhauling,  banking,  and  planting  necessary  for  that 
purpose,  being  allowed  bushes,  tlwrns,  an-d  other  fencing  stuff, 
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surreuder    to  be  taken  upon  the  premises.     And  also  shall  and  will,  on  the 
at  the  end                ,          .  .  ,.,  ti  ..  ,.i. 

of  the         day  01 immediately  preceding  the  expiration  oi  this 

*^'^™'  demise,  give  and  deliver  up  the  peaceable  possession  unto  the 

said  A.  B.  or  his  assigns,  or  other  the  person  or  persons  for 
the  time  being  entitled  as  aforesaid  (without  being  entitled  to 
any  diminution  in   rent),  one  sixth   part   of  the    arable  land 
hereinbefore  demised,  and  which   one  sixth   part   shall  have 
been  sown  with  good  sound  clover  and  rye-grass,  at  the  rate  of 
twelve  pounds  of  clover  and  one  peck  of  rye-grass  seeds  per 
sow  turnip  acre.     And  also  that  he,  the  said  C.  D.,  his  executors,  admin- 
last  year  of  istrators,  or  assigns,  shall  and  will,  at  proper  times  in  the  last 
^^ 'i^™'     year  of  this  demise,  plough  one  other  one  sixth  part  of  the 
eflt  of  the    arable  lands  hereinbefore  demised,  and  sow  the  same  with  turnip 
'        seeds,  and  harrow  in  the  same,  and  hoe,  and  keep  clean,  and 
preserve  the  same  for  a  crop ;  and,  at  the  expiration  of  this 
demise,  leave  the  same  unfed  for  the  benefit  of  the  said  A.  B. 
and  his   assigns,  or  other  the  person  or  persons  for  the  time 
being  entitled  as  aforesaid,  'or  his  or  their  succeeding  tenant  or 
tenants ;  for  which  turnips  it  is  hereby  agreed  that  he  and  they, 
or  his  or  their  succeeding  tenant  or  tenants  of  the  same  prem- 
ises shall  pay  unto  the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  so  much  money  as  the  same  shall  be  valued  at  and 
be  reasonably  worth,  in  the  judgment  of  two  persons  and  their 
and  permit  umpire,  to  be  chosen  as  hereinbefore  is  mentioned.     And  also 

t-rig  Ifissor 

to  harrow  that  he,  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
the  land™  ®^^^^^  ^^^  ^^^^  permit  and  suffer  the  said  A.  B.  and  his  assigns, 
or  other  the  person  or  persons  for  the  time  being  entitled  as 
aforesaid,  or  his  or  their  succeeding  tenant  or  tenants  in  the 
same  premises,  and  their  or  any  of  their  servants  and  workmen, 
with  horses  and  oxen,  and  all  necessary  implements  of  hus- 
bandry in  due  season,  in  the  last  year  of  this  demise,  to  enter 
into  and  upon  all  such  of  the  arable  lands  hereinbefore  demised 
as  shall  then  be  sown  with  summer  corn,  and  to  harrow  and 
roll  in  the  same,  and  shall  and  will  give  timely  notice  to  the 
said  A.  B.  or  his  assigns,  or  other  the  person  or  persons 
for  the  time  being  entitled  as  aforesaid,  or  the  succeeding 
tenant  or  tenants  of  the  same  premises,  at  the  proper  time 
when  the  same  ought  to  be  sown  as  aforesaid,  and  shall  and 
will  carefully  protect  and  preserve  the  same  from  being  de- 
commoda-"  ^troyed  or  damaged,  by  cattle  or  otherwise.     And  also  shaU 

tionsfor      and  will  find  and   provide   convenient  lodging-room  for   the 
Isssor  s  o    o  "■■-'w 

worlimeu,    servants  and  workmen  of  the   said  A.  B.  or  his   assigns,  or 
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Other  the  person  or  persons  for  the  time  being  entitled  as 
aforesaid,  or  his  or  their  succeeding  tenant  or  tenants  of  the 
same  premises,  and  convenient  stable-room  for  his  or  their 
horses,  and  for  hay  and  straw  provided  for  such  horses,  during 
the  time  of  such  workmen,  servants,  and  horses  being  employed 
in  sowing  the  said  clover  and  other  grass  seeds,  and  in  harrow- 
ing and  rolling  in  the  same.  And  also  that  he,  the  said  C.  D.,  destroy 
his  executors,  administrators,  and  assigns,  shall  and  will,  from 
time  to  time  and  at  all  times  during  the  continuance  of  this 
demise,  use  his  and  their  best  endeavors  to  kill  and  destroy,  or 
cause  to  be  killed  and  destroyed,  all  moles  and  other  vermin 
found  in  or  upon  the  premises  hereinbefore  demised,  or  any 
part  thereof.  And  also  shall  and  will,  at  all  proper  seasons  in  and  weeds ; 
every  year  during  the  continuance  of  this  demise,  and  particu- 
larly before  seeding  time,  mow  and  keep  down  all  thistles, 
docks,  and  other  seeding  weeds,  upon  the  said  premises  hereby 
demised,  and  every  part  thereof  respectively.  And  also  that  nor  suffer 
he,  'the  said  C.  D.,  his  executors,  administrators,  or  assigns,  jotJes^^s's- 
shall  not  nor  will  permit  or  suffer  any  person  or  persons 
whomsoever  to  sport  or  trespass  upon  any  of  the  said  premises 
hereinbefore  demised,  or  any  part  or  parts  thereof,  without 
leave,  in  writing,  from  the  said  A.  B.  or  his  assigns,  or  other 
the  person  or  persons  for  the  time  being  entitled  as  aforesaid, 
but  shall  and  will,  at  his  or  their  request,  give  proper  notice  or 
notices,  in  writing,  to  forbid  any  person  or  persons  sporting  or 
trespassing  thereon,  and  at  the  like  request  of  the  said  A.  B. 
or  his  assigns,  or  other  the  person  or  persons  as  aforesaid,  give 
or  cause  such  notice  or  notices  to  be  given  in  evidence,  and 
proved  in  any  court  or  courts  that  shall  be  thought  necessary 
to  convict  any  such  person  or  persons  sporting  or  trespassing 
thereon.  And  that  it  shall  and  may  be  lawful  to  and  for  the  permission 
said  A.  B.  or  his  assigns,  or  other  the  person  or  persons  s°i^™^tije 
aforesaid,  to  brina;  any  action  or  actions  in  the  name  or  names  name  of  the. 
of  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
against  any  person  or  persons  who  shall  or  may  be  found 
sporting  or  trespassing  on  the  said  premises  hereby  demised,  or 
any  part  thereof,  and  which  action  or  actions  neither  he  nor 
they  shall  wilfully  release,  discontinue,  or  discharge,  or  become 
nonsuit  therein,  and  shall  not  nor  will  disclose  or  make  known 
any  thing  relating  thereto,  which  may  be  prejudicial  to  the 
prosecuting  the  same,  the  said  A.  B.  or  his  assigns,  or  other 
the  person  or  persons  aforesaid  indemnifying  the  said  C.  D., 
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his  executors,  administrators,  and  assigns,  from  all  costs  and 
not  to  com-  damages,  to  be  incurred  thereby.  And  also  that  he,  the  said 
mi  was  ,  ^^  j^  ^  j^.^  executors,  administrators,  or  assigns,  shall  not  nor 
will,  at  any  time  or  times  hereafter  during  the  continuance  of 
this  demise,  commit  any  waste  upon  the  said  premises  hereby 
demised,  or  any  part  thereof,  by  felling,  cutting  down,  grubbing 
up,  lopping,  topping,  cutting,  or  stubbing,  or  cause,  or  willingly 
or  neghgently  permit  or  suffer  to  be  felled,  cut  down,  hewn, 
grubbed  up,  lopped,  topped,  cut,  or  stubbed  any  timber,  or 
timber-like  trees,  or  fruit  trees,  or  any  seedlings,  or  young 
spires  thereof,  or  any  bodies  of  pollards  or  willows,  now  grow- 
ing or  being  or  which  shall  at  any  time  or  times  hereafter, 
during  the  continuance  of  this  demise,  grow  or  be  on  the  said 
premises  hereby  demised,  or  any  part  or  parts  thereof,  nor  shall 
nor  will  fell,  stub,  lop,  top,  or  injure  any  quickthorns  or  bushes 
(except  the  lops  and  tops  of  the  pollards,  stubs,  and  surplus 
thorns  required  for  firing,  and  the  quickthorns  and  bushes 
required  for  fencing),  but  shall  and  will,  on  the  contrary,  use 
his  and  their  utmost  endeavors  to  preserve  the  same  from 
being  spoiled  or  injured.  And  also  shall  not  nor  will  commit 
any  waste  upon  the  said  premises  hereby  demised,  or  any  part 
thereof,  by  ploughing  or  digging  any  of  the  marshes  or  pasture 
ground  hereinbefore  demised  (except  the  said  piece  of  land 
called  the  Eye,  which  it  shall  and  may  be  lawful  to  and  for  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  to  break 
up  and  cultivate  in  the  same  manner  as  the  other  arable  lands). 
Provided  always  that,  notwithstanding  the  covenants  and  res- 
ervations hereinbefore  contained,  the  said  A.  B.  or  his  assigns, 
or  other  the  person  or  persons  entitled  as  aforesaid,  shall  or 
may  pursue  any  remedy  in  equity,  to  which  he  or  they  would 
otherwise  be  entitled,  to  restrain  the  conversion  or  digging  of 
the  said  marshes  or  pasture  ground,  or  the  cutting  any  trees, 
quickthorns,  or  bushes,  contrary  to  the  covenants  hereinbefore 
contained  in  that  behalf 
Lessor  cov-  -A^nd  the  said  A.  B.  doth,  for  himself,  his  heirs,  executors,  and 
t°^°*th°  administrators,  covenant,  promise,  and  agree  with  and  to  the 
■buildings  said  C.  D.,  his  executors,  administrators,  and  assigns,  by  these 
antable  re-  presents,  in  manner  following  (that  is  to  say),  that  he,  the  said 
pair ;  ^_  jj^  ^j,^  jjjg  assigns,  and  other  the  person  or  persons  for  the 

time  being  entitled  as  aforesaid,  shall  and  will  keep  the  farm- 
house, barns,  stables,  and  all  other  buildings  hereinbefore  de- 
mised, in  good  and  tenantab'le  order  and  repair  (other  than  and 
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except  such  repairs  as  are  hereinbefore  covenanted  to  be  made 
by  the  said  C.  D.,  his  executors,  administrators,  or  assigns,  he 
and  they  performing  such  covenants  on  his  and  their  parts). 
And  shall  and  will,  on  request,  assign  and  allow  unto  the  said  to  allow 
C.  D.,  his  executors,  administrators,  and  assigns,  during  the  for  tenant's 
said  term,  proper  and  necessary  timber  and  rough  wood  for  "^^P^"^^' 
repairing  the  gates,  lifts,  posts,  pales,  stiles,  rails,  bars,  and  other 
things  belonging  to  the  said  premises  hereby  demised,  which 
are  to  be  repaired  by  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns ;  and  also  thorns,  stakes,  quicks,  and  bushes, 
for  making,  mending,  and  repairing  the  hedges,  ditches,  drains, 
and  fences  thereof,  provided  such  bushes,  stakes,  and  quicks  can 
be  found  thereon,  and  not  otherwise.  And  also  shall  and  will  permit  ten- 
permit  and  suffer  the  said  C.  D.,  his  executors,  administrators,  barns  &c.  • 
and  assigns,  to  have  and  use  the  drift-way  for  his  sheep  and 
cattle,  on  the  east  side  of  the  lands  called  Cop  Hills,  as  the 
same  is  now  set  out,  and  shall  and  will  permit  and  suffer  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  to  use, 
occupy,  and  enjoy  the  barns  and  stalk-yards  belonging  to  the 
said  premises  hereinbefore  demised,  to  lay  up,  and  thresh,  and 
dress  his  or  their  corn  and  grain,  and  shall  and  will  allow  con- 
venient lodging-room  for  his  and  their  servants  and  workmen 
employed  therein,  until  the  first  day  of  May  next  after  the  end 
of  this  demise.  And  further,  that  he  the  said  C.  D.,  his  execu-  and  for 
tors,  administrators,  and  assigns,  paying  the  same  yearly  rent  of  j*]^'^.^"  ' 
$665,  and  other  the  rents  hereinbefore  reserved,  as  the  same 
shall  become  due  and  payable,  in  manner  and  form  aforesaid, 
and  well  and  truly  observing,  performing,  fulfilling,  and  keep- 
ing all  and  singular  the  covenants,  conditions,  and  agreements 
hereinbefore  contained,  on  his  and  their  parts  to  be  observed, 
performed,  fulfilled,  and  kept  according  to  the  true  intent  and 
meaning  of  these  presents,  shall  or  lawfully  may  have,  hold,  use, 
occupy,  possess,  and  enjoy  all  and  singular  the  said  messuage, 
tenement,  or  farm-house,  and  other  the  premises  hereinbefore 
demised  or  expressed,  and  intended  so  to  be,  with  their  appur- 
tenances, during  the  said  term  of  fifteen  years,  without  the  law- 
ful let,  suit,  trouble,  or  hinderance  of  or  by  the  said  A.  B.  or  his 
assigns,  or  other  the  person  or  persons  for  the  time  being  en- 
titled as  aforesaid,  or  any  person  or  persons  whomsoever,  law- 
fully claiming  or  to  claim  by,  from,  under,  or  in  trust  for  him, 
them,  or  any  of  them. 
In  witness,  &c. 
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NO.  XV. 


A  New   York  Manor  Lease? 


Parties.  This  indenture,  made  the  twenty-eighth  day  of  September,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
six,  between  Edward  P.  Livingston,  and  Elizabeth  his  wife,  of 
Clermont,  Columbia  county,  and  State  of  New  York,  of  the  first 
part,  and  Bruce  C.  Smith,  of  Lexington,  Greene  County,  and 
State  aforesaid,  of  the  second  part,  witnesseth  :  That  the  party 
aforesaid  of  the  first  part,  for  and  in  consideration  of  the  rents 
and  covenants  hereinafter  mentioned,  which,  on  the  part  and 
behalf  of  the  party  aforesaid  of  the  second  part,  are  to  be  paid, 
done,  observed,  performed,  fulfilled,  and  kept,  hath  demised, 
bargained,  enfeoffed,  set,  and  to  farm  let,  and  by  these  presents 
doth  demise,  set,  and  to  farm  let,  unto  the  party  aforesaid  of  the 
second  part,  his  heirs,  and  assigns,  all  that  certain  parcel  of  land 
lying  in  the  town  of  Lexington,  county  of  Greene,  in  great  lot 

Premises,  number  twenty-one  in  the  Hardenburge  Patent,  being  in  the 
subdivision  number  twelve  of  said  lot,  and  formerly  part  of  Ben- 
jamin Chamberlain's  farm,  beginning  on  the  northerly  side  of 
Schoharry  Kill  and  the  iron-wood  tree,  cornered  and  marked 
VxC,  and  stones  round  it,  runs  from  thence  along  the  division 
line  between  this  farm  and  Benjamin  Chamberlain,  north, 
thirty-two  degrees  and  thirty  minutes  east,  thirteen  chains  and 
forty-five  links,  to  a  stake  and  stones  at  the  edge  of  the  lowland, 
and  north  twenty-eight  degrees  east,  sixty-five  chains  and  fifty 
links,  along  a  line  of  marked  trees  formerly  run  by  George 
Stimson  to  an  old  marked  beech  tree  B,  standing  on  the  old 
line  of  marked  trees,  the  bounds  of  a  lot  in  possession  of  Richard 
Peck,  thence  along  the  same,  north,  forty-two  degrees  and  thirty 
minutes  east,  one  chain  and  eleven  links  to  a  stake  and  stones, 
twelve  links  north-east  of  the  old  beech  corner  tree,  thence 
along  the  old  marked  line,  south,  fifty-seven  degrees  and  thirty 
minutes,  east,  twelve  chains  to  an  old  beech  corner  tree,  thence 
along  an  old  line  of  marked  trees,  the  bounds  of  Samuel  Adams's 
lot  and  Abraham  Van  Volkenburgh's  lot,  south  thirty-two  de- 
grees and  thirty  minutes   west,  eighty-oni3  chains  to  the  said 


1  For  a  history  of  these  leases,  see  ^  12  and  note. 
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Schoharry  Kill,  to  an  old  cornered  maple  tree,  standing  one 
chain  and  sixty  links  south,  forty-three  degrees  west  from  the 
south-west  corner  of  Caleb  Hyde's  house,  thence  down  the 
stream  of  the  said  Kill  to  the  place  of  beginning,  containing 
eighty  acres,  be  the  same  more  or  less,  being  the  farm  hereto- 
fore leased  to  Jeremiah  Martin,  on  the  29th  of  September,  1818. 
Together  with  all  and  singular  the  trees,  woods,  and  under- 
woods, to  be  made  use  of  on  the  premises,  and  nowhere  else. 
Saving  and  always  reserving  to  the  party  of  the  first  part,  their  Reserva- 
heirs  and  assigns  forever,  all  streams,  creeks,  and  runs  of  water, 
and  all  mines,  minerals,  ores,  and  metals  of  every  nature  and 
kind,  upon  or  within  the  farm  hereby  demised,  standing,  being, 
or  to  be  found,  with  full  and  free  ingress,  egress,  regress,  and 
power  and  liberty  at  all  times  to  search,  dig,  and  carry  away  the 
same,  or  to  manufacture  the  same  thereupon,  and,  for  that  pur- 
pose, to  make  and  erect  mills,  dams,  and  other  buildings,  and 
also  to  take  and  use  all  such  timber,  firewood,  stone,  and  other 
materials,  as  may  be  found  in  any  part  of  the  said  demised  farm, 
proper  and  necessary  for  his  or  their -use.  But  it  is  hereby  proviso, 
provided,  that  for  so  much  of  the  said  demised  farm  as  shall 
by  these  means  become  incumbered,  or  rendered  useless  to  the 
party  of  the  second  part,  there  shall  be  deducted  ou|.  of  the 
yearly  rents  by  these  presents  reserved  a  reasonable  abatement, 
in  proportion  to  the  whole  quantity  of  the  said  hereby  demised 
farm,  during  the  time  that  any  part  may  be  so  incumbered  or 
rendered  useless.  To  have  and  to  hold  the  said  farm,  land,  and  Habendum, 
premises  hereinbefore  demised  (saving,  reserving,  and  except- 
ing as  aforesaid),  unto  the  party  aforesaid  of  the  second  part, 
his  executors,  administrators,  and  assigns  forever,  from  the  day 
before  the  date  of  these  presents ;  to  the  proper  use,  benefit,  and  Yearly 
behoof  of  the  party  aforesaid  of  the  second  part,  his  executors,  ^^'^^' 
administrators,  and  assigns,  yielding  and  paying  therefor,  during 
the  continuance  of  this  present  lease,  yearly  and  every  year, 
unto  the  party  aforesaid  of  the  first  part,  their  heirs,  or  assigns, 
the  yearly  rent  of  seventeen  and  a  half  bushels  of  good,  sweet, 
merchantable  winter  wheat,  for  the  above-demised  premises,  to 
be  delivered  and  paid  by  the  party  aforesaid  of  the  second  part, 
his  heirs,  or  assigns,  on  the  first  day  of  every  month  of  May, 
yearly,  at  such  storehouse  or  place  within  fifty  miles  from  the  ' 
above-demised  premises,  and  to  such  person  as  the  party  afore- 
said of  the  first  part,  their  heirs,  executors,  administrators,  or 
assigns,  shall  from  time  to  time,  at  pleasure,  appoint  or  direct  to 
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receive  the  same ;  tlie  first  payment  to  be  made  on  the  first  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-seven,  which  rent  is  to  be  paid  without  any  deduc- 
tion or  abatement  of  or  for  any  manner  of  taxes,  charges,  assess- 
ments, or  impositions  whatsoever,  tliat  have  or  shall  be  taxed, 
charged,  assessed,  or  imposed  upon  the  hereby  demised  prem- 
ises, or  any  part  thereof,  or  upon  the  party  aforesaid  of  the 
second  part,  his  heirs,  or  assigns,  for  or  on  respect  thereof,  by 
any  power  or  authority  whatsoever ;  provided  always,  that 
these  presents  are  upon  this  condition,  that  if  the  said  yearly 
rent,  or  any  part  thereof,  shall  be  behind  and  unpaid,  or  un- 
performed in  any  part  or  in  all,  by  the  space  of  twenty  days 
next  after  any  of  the  days  appointed  or  to  be  appointed  as  afore- 
said, for  rendering,  paying,  or  performing  the  same  as  afore- 
said ;  or  if  the  party  aforesaid  of  the  second  part,  his  heirs,  or 
assigns,  shall  not  take  possession  and  improve  the  farm  afore- 
said within  six  months  after  date  hereof,  or  leave  the  possession 
for  the  space  of  six  months,  or  shall  not  observe,  keep,  and  per- 
form the  several  articles,  covenants,  and  agreements  in  these 
presents  particularly  hereafter  expressed,  on  his  or  their  part  to 
be  observed,  kept,  and  performed;  that  then,  and  in  any  or 
either  pf  these  cases,  these  presents,  and  the  estate  by  these  pres- 
ents demised,  or  intended  to  be  demised,  are  to  be  void,  deter- 
mine, and  cease ;  and  thereupon  it  shall  and  may  be  lawful  to 
and  for  the  party  of  the  first  part,  their  heirs,  and  assigns,  into 
the  said  farm,  land,  and  premises,  or  in  any  part,  in  the  name 
of  the  whole,  to  reenter,  and  have  again,  retain,  repossess,  and 
enjoy,  as  in  their  first  former  estate.  And  also,  in  case  of  the 
party  aforesaid  of  the  second  part,  his  heirs  and  assigns,  or  any 
of  them,  be  minded  and  desirous  hereafter  to  dispose  of  the  said 
farm,  or  any  part  thereof,  or  to  underlet  the  same,  with  the  ap- 
purtenances, the  orchards,  fruit-trees,  nurseries,  dung-hill,  which 
shall  be  deemed  parcel  of  the  said  farm,  that  then  the  party 
aforesaid  of  the  second  part,  his  heirs,  or  assigns,  shall  not  nor 
will  not  sell  or  dispose  of,  or  underlet  the  same,  before  leave 
first  had  and  obtained,  under  the  hand  and  seal  of  the  party 
aforesaid  of  the  first  part,  their  executors,  administrators,  or 
assigns.  Also  that  the  said  party  of  the  second  part  shall  and 
will  from  time  to  time,  and  at  all  times  during  the  term  hereby 
demised,  keep,  maintain,  and  preserve  the  house,  barn,  barracks, 
buildings,  fences,  and  inclosures,  made  or  to  be  made  and 
erected  on  the   hereby  demised  farm,  in  good  and  suflacient 
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repair.     Also  that  the  party  aforesaid  of  the  second  part,  his  Covenant 
t,  ■  .  ,    n,    .       ,      „  ,  ,        fo"^  cultiva- 

neirs,  or  assigns,  shall,  in  the  first  year,  strew  apple-seed  or  tion. 

pomace  upon  a  patch  of  land  on  said  farm  for  a  nursery,  well 
prepared  for  that  purpose,  of  at  least  fifty  feet  square,  to  the 
intent  that,  within  six  years,  there  be  planted  a  regular  orchard 
of  one  hundred  apple-trees  at  least,  at  thirty-six  feet  asunder, 
and  as  many  of  them  as  may  happen  to  die,  others  in  their 
stead  to  be  replaced,  so  that  the  number  of  one  hundred  like 
trees  at  least  be  complete  and  planted  out,  and  inclosed  with  a 
good  fence  for  their  safety.  Also  that  the  party  aforesaid  of 
the  second  part,  his  heirs,  or  assigns,  shall  not,  by  themselves  or 
procurement,  peel  any  bark,  for  tanner's  use,  off  or  from  any 
tree  standing  or  laying  down  on  the  said  farm  ;  or,  by  his  or 
their  privity,  suffer  any  wood  to  be  disposed  of  or  burnt  into 
coal  for  furnace,  forge,  or  bloomery  use,  or  into  ashes  for  any 
potash  work ;  or  shall  the  party  aforesaid  of  the  second  part, 
his  heirs,  or  assigns,  take  in  or  join  any  other  person  or  persons 
in  conjunction,  to  farm  on  shares,  or  cropping.  And  also  that 
the  party  aforesaid  of  the  second  part,  his  executors,  adminis- 
trators, and  assigns,  shall  from  time  to  time  hereafter  be  subject 
to  all  reasonable  orders,  as  regulating  fences,  laying  out  paths 
and  roads,  and  to  amend  and  repair  the  same,  when  necessarily 
devised  by  the  party  aforesaid  of  the  first  part.  And  this  lease  Restraints 
is  upon  the  express  condition  that  the  aforesaid  land,  before  it  ation. 
shall  be  sold,  assigned,  or  underlet,  by  the  said  party  of  the 
second  part,  his  heirs,  or  assigns,  shall  be  fixed  at  the  price  he 
or  they  mean  to  take,  and  the  first  offer  thereof,  at  the  said 
price,  shall  be  made  to  the  said  party  of  the  first  part,  their 
heirs,  or  assigns ;  and  also,  when  sold,  underlet,  or  mortgaged, 
or  in  any  way  disposed  of  otherwise  than  by  will  or  descent, 
that  the  person  so  taking  the  same  shall  take  a  new  lease  from 
the  said  party  of  the  first  part,  their  heirs,  or  assigns,  subject  to 
the  same  rents,  covenants,  and  conditions  contained  in  this  lease, 
together  with  a  new  covenant  and  condition  in  all  things  similar 
to  this ;  it  being  declared  to  be  the  intention  hereof,  that  this 
lease  is  to  be  renew:ed  upon  every  sale,  assignment,  or  under- 
letting, as  long  as  the  term  hereby  granted  shall  continue,  and 
shall  pay  to  the  said  party  of  the  first  part,  their  heirs,  or 
assigns,  one  tenth  part  of  the  sale-money,  which  shall  be  con- 
sidered as  a  condition  binding  the  land,  as  also  all  other  cove- 
nants and  conditions  herein  contained,  and  for  a  breach  of  any 
of  which  the  said  party  of  the  first  part,  their  heirs,  or  assigns, 
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may  reenter  and  recover  the  said  land,  as  if  no  lease  had  been 
granted. 

In  witness  whereof,  the  parties  to  these  presents  have  inter- 
changeably set  their  hands  and  seals,  the  day  and  year  first 
above  written. 

Edwaed  p.  Livingston. 
Elizabeth  S.  Livingston. 
Bruce  C.  Smith. 
Sealed  and  delivered  >  Horace  Stevens. 

in  the  presence  of    > 


NO.  XVI. 
A  Building  Lease. 

Parties,  This  indenture,  made,  &c.,  between  A.  B.,  &c.,  of  the  one 

''  part,  and  C.  D.,  of  the  other  part,  witnesseth :  That  the  said 

A.  B.,  for  and  in  consideration  of  the  rents,  covenants,  and 
agreements  hereafter  reserved  and  contained,  by  and  on  the 
part  and  behalf  of  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  to  be    paid,  done,  and   performed,  hath  demised, 

demise  leased,  set,  and  to  farm  let,  and  by  these  presents  doth  demise, 
lease,  set,  and  to  farm  let  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  all  that  piece  or  parcel  of  ground 

situate,  lying,  and  being  on,  &c.,  in  the  said ,  containing  in 

breadth  on  the  north  side  thereof ,  and  in  depth  on  the 

east  side  thereof ,  be  the  same  more  or  less,  and  on  the 

west  side  thereof ,  east ,  and  from  thence  south , 

and  from  thence  east,  be  the  same  more  or  less,  together  with 
the  messuages  or  tenements,  and  other  the  erections  and 
buildings  thereon,  which  the  said  C.  D.  shall  have  full  liberty 
to  pull  down,  and  to  take  to  and  for  his  own  use ;  which  said 

piece   or  parcel   of  ground  abuts   north   on   aforesaid, 

south  on  gardens  to  some  houses  on  the  north  side  of  , 

belonging   to   the  said  A.  B.,  now  on  lease  to  ,  east  on 

buildings,  &c.,  and  west,  &c.,  and  is  more  fully  delineated  and 
described  in  the  plan  or  ground  plot  thereof,  in  the  margin  of 
these  presents,  together  with  all  erections  and  buildings  to  be 
erected  and  built  thereon,  and  all  ways,  paths,  passages,  drains, 
water,  watercourses,  easements,  profits,  commodities,  and   ap- 


APPENDIX.  647 

purtenances,  whatsoever,  belonging  and  which  shall  belong  to 
the  said  hereby  demised  premises,  or  any  part  or  parcel  thereof,  for  ^e 
to  have  and  to  hold  the  said  piece  or  parcel  of  ground,  mes- 
suages or  tenements,  erections,  buildings,  and  premises  hereby 
demised,  or  intended  so  to  be,  with  their  and  every  of  their 
appurtenances,  unto  the  said  C.  D.,  his  executors,  adminis- 
trators,  and   assigns,   from   the  day  of  last  past, 

before  the  date  thereof,  for  and  during  and  unto  the  full  end 

and  term  of years,  from  thence  next  ensuing,  and  fully  to 

be  complete  and  ended,  yielding  and  paying  therefor,  for  the  reservation 
first  year  of  the  said  term  hereby  demised,  the  rent  of  a  pepper-  ' 

corn  on  the  last  day  thereof,  if  demanded,  and  yielding  and 
paying  therefor  yearly  and  every  year,  for  and  during  the 
remaining  years  of  the  said  term  hereby  demised,  unto  the  said 

A.  B.,  his  heirs,  and  assigns,  the  yearly  rent  or  sum  of  ■ , 

of  lawful  money  of  the  United  States  of  America,  by  half- 
yearly  payments,  on  the and in  each  year,  by  even 

and  equal  portions,  the  first  payment  thereof  to  begin  and  be 

made  on  — — ,  in  the  year  of  our  Lord ,  the  said  several 

rents  to  be  paid  and  payable  from  time  to  time,  on  the  several 
days  aforesaid  during  the  said  term,  free  and  clear  of  all  rates, 
taxes,  charges,  assessments,  and  payments  whatsoever,  taxed, 
charged,  assessed,  or  imposed  upon  the  said  hereby  leased 
premises,  or  any  part  thereof,  by  any  lawful  authority  how- 
soever, during  the  term  hereby  granted. 

And  the  said  C.  D.,  for  himself,  his  heirs,  executors,  admin-  Lessee  cov- 
istrators,  and  assigns,  doth  covenant,  promise,  and  agree  to  and  pay  rent; 
with  the  said  A.  B.,  his  heirsj  and  assigns,  by  these  presents, 
in  manner  following  (that  is  to  say),  that  the  said  C.  D.,  his 
heirs,  executors,  administrators,  and  assigns,  shall  and  will 
yearly,  and  every  year  during  the  last  years  of  the  said  term 
hereby  granted,  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  said  A.  B.,  his  heirs,  and  assigns,  the  said  yearly  rent  or 

sum  of ,  of  lawful  money  of  the  United  States,  on   the 

several  days  and  times,  and  in  the  manner  hereinbefore  limited 
and  appointed  for  payment  thereof,  without  making  any  de- 
duction or  abatement  thereout,  for  or  in  respect  of  any  rates, 
taxes,  assessments,  duties,  charges,  or  impositions  whatsoever, 
taxed,  charged,  assessed,  or  imposed  upon  the  said  hereby- 
demised  premises,  or  any  part  thereof,  during  the  said  term 
hereby  granted,  all  which  rates,  taxes,  assessments,  duties,  to  pay- 
charges  or  impositions  he,  the  said  C.  D.,  his  executors,  admin-  '' 
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to  erect 
houses ; 


to  repair 
and  main- 
tain the 
same: 


not  to  suf- 
fer offen- 
sive trades 
to  be  car- 
ried on 
upon  the 
premises ; 


surrender 
at  the  end 
of  the  term 
all  build- 
ings, fix- 
tures, &c.  i 


istrators,  or  assigns  shall  and  will  bear,  pay,  and  discharge,  and 
therefore  and  therefrom  acquit,  save  harmless,  and  keep  in- 
demnified the  said  A.  B.,  his  heirs,  and  assigns.  And  that  he, 
the  said  C.  D.,  his  executors,  administrators,  or  assigns,  shall 
and  will,  before  the  expiration  of  the  first  year  of  the  term 
hereby  granted,  at  his  and  their  own  proper  costs  and  charges, 
erect,  biaild,  complete,  and  in  a  workmanlike  manner  finish,  one 
or  more  good  and  substantial  brick  messuages  or  tenements, 
upon  some  part  of  the  ground  hereby  demised,  and  shall  and 

will  lay  out  and  expend  therein  the  sum  of  ■ or  upwards, 

and  also  that  he,  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  shall  and  will  from  time  to  time  and  at  all  times, 
from  and  after  the  said  messuage  or  tenement,  erections,  and 
buildings  on  the  said  piece  of  ground  hereby  demised,  shall  be 
respectively  completed  and  finished,  during  the  remainder  of 
the  said  term  hereby  granted,  when,  where,  and  as  often  as 
need  or  occasion  shall  be  and  require,  at  his  and  their  own. 
proper  costs  and  charges,  well  and  sufficiently  repair,  uphold, 
support,  maintain,  pave,  purge,  scour,  cleanse,  empty,  amend, 
and  keep  the  said  messuage  or  tenement,  messuages  or  tene- 
ments, erections,  and  buildings,  and  all  the  walls,  rails,  lights, 
pavements,  grates,  privies,  sinks,  drains,  and  watercourses 
thereunto  belonging,  and  which  shall  belong  unto  the  same,  in, 
by,  and  with  all  and  all  manner  of  needful  and  necessary 
reparations,  cleansings,  and  amendments  whatsoever.  And 
that  he,  the  said  C.  D.,  his  executors,  administrators,  and 
assigns  shall  not  nor  will,  during  the  said  term  hereby  granted, 
permit  or  suffer  any  person  or  persons  to  use,  exercise,  or 
carry  on,  in  and  upon  the  said  hereby-demised  premises,  or  any 
part  thereof,  any  trade  or  business  which  may  be  nauseous 
or  offensive,  or  grow  to  the  annoyance,  prejudice,  or  disturbance 
of  any  of  the  other  tenants  of  the  said  A.  B.,  near  adjoining 
thereto,  and  the  said  messuage  or  tenement,  messuages  or 
tenements,  erections,  buildings,  and  premises,  with  the  walls, 
pavements,  sewers,  and  drains  belonging  thereto,  being  in  every 
respect  so  well  and  sufficiently  repaired,  upheld,  supported, 
sustained,  maintained,  paved,  purged,  scoured,  cleansed,  emptied, 
amended,  and  kept,  shall  and  will,  at  the  expiration  or  other 
sooner  determination  of  the  said  term  hereby  granted,  peace- 
ably and  quietly  leave,  surrender,  and  yield  up  unto  the  said 
A.  B.,  his  heirs,  and  assigns,  together  with  all  the  doors,  locks, 
keys,  bolts,  bars,  wainscots,  chimney-pieces,  slabs,  foot-paces, 
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windows,  window-shutters,  partitions,  dressers,  shelves,  pumps, 
water-pipes,  rails,  and  all  other  things  which  shall  be  any  ways 
fixed  and  fastened  to,  and  shall  be  standing,  being,  and  set  up 
in  and  upon  the   said   premises  hereby  demised,  or  any  part 
thereof,  within  the  last  years  of  the  said  term  hereby  granted. 
And    that  the  said   C.  D.,  his   executors,  administrators,   and  to  keep  the 
assigns,  shall  and  will,  at  his  and  their  own  proper  costs  and  i^Jj^ed'^ 
charges,  from  time  to  time  sufBciently  insure  all  and  every  the 
messuages  or  tenements,  erections,  and  buildings,  which  shall 
be  erected  and  built  upon  the  said  piece  or  parcel  of  ground 
hereby  demised,  or  any  part  thereof,  from  casualties   by  fire, 
during  tlie  then  remainder  bf  the  said  term  hereby  granted,  in 
some  or    one    of  the  public  offices  kept  for   that   purpose   in 
New   York    or   Boston ;    and   in    case   the    said   messuage    or 
tenements,  erections,  and  buildings,  or  any  of  them,  or  any  part 
of  any  of  them,  shall,  at  any  time  or  times  during  the  said 
term,  be  burnt  down,  destroyed,  or  damaged  by  fire,  shall  and  and  re- 
will,  from  time  to  time,  immediately  afterwards  rebuild,  or  well  case  of  fire- 
and  sufficiently  repair  the  same.     And  further,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  A.  B.,  his  heirs,  and  assigns, 
or  any  of  them,  with  workmen  or  others,  in  his,  their,  or  any  of 
their  company,  or  v/ithout,  to  enter  or  come  into  and  upon  the 
said  demised  premises,  and  every  part  thereof,  at  seasonable  permit  the 
and  convenient  times,  in  the  daytime,  as  well  at  any  time  or  examine 
times  during   the  last   seven   years    of  the   said  term  hereby  ^^^  prem- 
granted,   to    make    an   inventory  or   schedule    of  the    several 
fixtures  and  things  then  standing  and  being  in  and  upon  the 
said  hereby-demised  premises,  which  are  to  be  left,  at  the  end 
of  the  said  term,  to  and  for  the  use  of  the  said  A.  B.,  his  heirs, 
and  assigns,  pursuant   to   the    covenant   hereinbefore    in   that 
behalf  contained,  as  also  twice,  or  oftener,  in  every  year  during 
the  said   term  hereby  granted,  to  view,  search,  and   see   the 
defects  and  want   of  reparation  of  the  said  premises,  and  all 
defects  and  want  of  reparations,  which,  upon  every  or  any  such 
view  or  search,  shall  be  from  time  to  time  found,  to  give  or 
leave  notice  or  warning  thereof,  in  writing,  at  or  upon  the  said 
demised  premises,  unto  and  for  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  to  repair  and  amend  the  same.     And 
that   the  said  C.  D.,  his  executors,  administrators,  or  assigns,  ^nd  that 

shall   and  will,  within   three   months   next   after   every    such  ^"^^'^1^  ^'^ 
'  _  •'.  repair; 

notice  or  warning  shall  be  given  or  left,  at  his  and  their  own 
proper  costs  and  charges,  well  and  sufficiently  repair,  amend, 
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and  make  good  all  and  every  the  defects  and  want  of  repara- 
tions, whereof  such  notice  or  warning  shall  be  so  given  or  left 
proviso  for  as  aforesaid.     Provided  always,  nevertheless,  and  these  pres- 
Ttaelch °Jf  ents  are  upon  this  condition,  that  if  the  said  yearly  rent,  or 
anycoTc-    gm^  ^f  hereby  reserved,  or  any  part  thereof,  shall  be 

nant  on  the  •'       ,  „  ,  ^     n         ■j.t. 

part  of        behind  and  unpaid,  by  the  space  of days  next  after  either 

lessee,         ^^  ^^^^  ^^.^  ^^^^  ^^  payment,  whereon  the  same  ought  to  be 
paid  as  aforesaid   (being  lawfully  demanded),  or   if  the    said 
C.  D.,  his  executors,  administrators,  or  assigns,  shall  not  well 
and  truly  observe,  perform,  fulfil,  and  keep  all  and  every  the 
covenants,  articles,  clauses,  conditions,  and  agreements  in  these 
presents  expressed  and  contained,  on  his  and  their   part ,  and 
behalf  to  be  performed  and  kept,  according  to  the  true  intent 
and  meaning  thereof,  then  and  from  thenceforth,  in  either  of 
the  said  cases,  it  shall  and  may  be  lawful  to  and  for  the  said 
A.  B.,  his  heirs,  and  assigns,  into  and  upon  the  said  demised 
premises,  or  any  part  thereof  in  the  name  of  the  whole,  wholly 
to  reenter,  and  the  same  to  have  again,  retain,  repossess,  and 
enjoy,  as  in  his  and  their  first  and  former  estate,  and  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  and  all  other 
tenants  or  occupiers  of  the  said  premises,  thereout  and  from 
thence  utterly  to  expel,  put  out,  and  amove  ;  and  that  from  and 
after  such  reentry  made,  this  present  lease,  and  every  clause, 
article,  and  thing   herein   contained  on  the  lessor's  part  and 
behalf,  from  thenceforth  to  be  done  and  performed,  shall  cease, 
the  lease     determine,  and   be    utterly  void,  to    aU   intents  and  purposes 
^^beoome   whatsoever,  any  thing  hereinbefore  contained  to  the  contrary 
void.  thereof  in  anywise  notwithstanding. 

Lessor cov-  And  the  said  A.  B.,  for  himself,  his, heirs,  and  assigns,  doth 
^"iet'en-'^  hereby  covenant,  promise,  and  agree,  to  and  with  the  said  C.  T>., 
joyment.  ijjs  heirs,  executors,  administrators,  and  assigns,  paying  the  said 
yearly  rent  hereby  reserved,  in  manner  and  form  aforesaid,  and 
observing,  performing,  and  keeping  all  and  singular  the  cove- 
nants and  agreements  hereinbefore  mentioned,  on  his  and  their 
parts  and  behalf  to  be  performed  and  kept,  shall  and  may  law- 
fully, peaceably,  and  quietly  have,  hold,  occupy,  possess,  and 
enjoy  the  said  piece  or  parcel  of  ground  and  premises  hereby 
demised,  with  their  and  every  of  their  appurtenances,  for  and 

during  the  said  term  of  years  hereby  granted,  without 

any  lawful  let,  trouble,  denial,  or  interruption,  of  or  by  the  said 
A.  B.,  his  heu'S,  or  assigns,  or  any  other  person  or  persons  law- 
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fully  claiming,  or  to  claim  by,  from,  or  under  him,  tliem,  or  any 
of  them. 

In  witness,  &c. 


NO.  XVII. 


An  Indorsement  for  continuing  a  Lease  for  a  longer  Term, 
after  the  Expiration  of  the  Present. 

This  indenture,  &c.,  between  the  within-named  A.  B.,  of  the 
one  part,  and  the  within-named  C.  D.,  of  the  other  part,  wit- 
nesseth :  That  for  and  in  consideration  of  the  rent  hereby 
reserved,  and  of  the  covenants,  conditions,  and  agreements  re- 
spectively hereinafter  contained,  which,  on  the  part  of  the  said 
C  D.,  his  executors,  administrators,  and  assigns  are  to  be  paid, 
done,  and  performed,  the  said  A.  B.  hath  demised,  leased,  set, 
and  to  farm  let  unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  all  that  piece  or  parcel  of  ground,  with  the 
messuage  or  tenement  thereon  erected  and  built,  and  all  and 
singular  other  the  premises  respectively  comprised  in  the  within 
written  lease,  and  thereby  demised  to  the  said  C.  D.  (except  Continu- 
as  therein  is  excepted),  to  have  and  to  hold  the  said  piece  or  lease  by  in- 
parcel  of  ground,  and  messuage  or  tenement,  and  all  and  sin- 
gular other  the  premises  hereby  leased,  let,  and  to  farm  let,  or 
mentioned  or  intended  so  to  be  (except  as  aforesaid),  unto  the 
said  C.  D.,  his  executors,  administrators,  and  assigns,  from  the 

day  of ,  which  will  be  in  the  year  of  our  Lord , 

and  when  the  said  within  written  lease  will  expire,  for  and 

during  and  unto  the  full  end  and  term  of years  longer, 

from  thence  next  ensuing,  and  fully  to  be  complete  and  ended, 
subject  to  and  under  the  like  rent,  and  payable  in  like  manner 
as  is  within  mentioned,  for  and  in  respect  of  the  rent  reserved 
in  and  by  the  said  within  written  lease,  and  subject  to  the  like 
power  of  entry,  as  wfeU  on  the  non-payment  of  rent,  as  on  the 
happening  of  any  of  the  other  incidents  mentioned  in  the  within 
written  proviso,  or  condition  of  reentry,  and  it  is  hereby  de- 
clared and  agreed,  by  and  between  the  said  parties  to  these 
presents,  that  they  and  their  respective  heirs,  executors,  ad-  Agree  to  tie 
ministrators,  and  assigns,  shall  and  will,  by  these  presents,  au™ove-^ 
during  the  continuance  of  the  additional  term  of years  nants. 
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hereby  granted,  stand  and  be  bound,  for  and  in  respect  of  the 
said  liereby  demised  premises,  witb  tlie  appurtenances,  in  sucli 
and  the  lilie  covenants,  conditions,  and  agreements  respectively, 
as  they,  the  said  parties,  and  their  respective  heirs,  executors, 
administrators,  and  assigns  do  now,  stand  bound  in  and  by  the 
said  within  lease,  for  and  during  the  now  residue  unexpired  of 
the  within-mentioned  term  hereby  granted,  it  being  the  intent 
and  meaning  thereof  that  this  present  indorsed  lease,  and  the 
additional  term  hereby  granted,  shall  be  upon  such  and  the  hke 
footing,  and  all  the  covenants,  clauses,  conditions,  and  agree- 
ments respectively  therein  contained,  be  equally  available,  take 
place,  and  have  the  like  force  and  effect,  to  all  intents  and  pur- 
poses, as  if  every  article,  clause,  matter,  and  thing  contained  in 
the  said  within  lease,  were  inserted  and  contained  in  this  present 
indenture. 

In  witness,  &c. 


NO.  XVIII. 


Underlease  hy  a  Mortgagee  and  Mortgagor  of  a  House  and 
Premises,  with  a  Provision  for  Payment  of  the  Rent  to  the 
Mortgagor. 


day  of 


-,  18 — .  between 


Parties.  This  indenture,  made  the  - 

A.  B.,  of  ' (mortgagee  of  the  messuage  or  tenement  and 

premises  hereinafter  described  and  demised,  or  intended  so  to 

be),  of  the  first  part,  C.  D.,  of  (mortgagor  of  the  same 

messuage  or  tenement  and  premises),  of  the  second  part,  and 

Testatum,  {lessee'],  of  ,  of  the  third  part,  witnesseth :  That  in  con- 
sideration of  the  rent,  covenants,  and  agreements  hereinafter 
reserved  and  contained,  and  on  the  part  of  the  said  [lessee],  his 
executors,  administrators,  and  assigns  to  be  paid,  observed,  and 
performed,  he,  the  said  [rnortgagee],  with  the  consent  and  ap- 
probation of  the  said  [rnortgagor],  and  according  to  his  estate 
and  interest  in  the  premises,  doth  by  these  presents  demise  and 
lease,  and  the  said  [mortgagor]  doth  by  these  preseBts  demise, 
lease,  ratify,  and  confirm  unto  the  said  [lessee],  his  executors, 
administrators,  and  assigns,  all  that  meSsuage  or  tenement,  &c., 
together  with  all  outhouses,  buildings,  &c.,  to  have  and  to  hold, 
&c.,  yielding  and  paying  therefor  yearly,  during  the  said  term, 


Mortgagee 
demises, 
and  mort- 
gagor de- 
mises and 
confirms. 
Parcels  and 
general 
words. 
Habendum. 


APPENDIX.  653 

the  yearly  rent  of ,  of  lawful  money  of ,  unto  the  said  Redden- 

[mortgagee],  his  executors,  administrators,  and  assigns,^  subject    ""' 
to  such  equity  of  redemption  as  the  said  demised  premises  are 
now  subject  or  liable  to;  and  subject  also  to  the  proviso  or 
agreement  hereinafter  contained,  in  respect  to  the  intermediate 
payment  of  the  said  rent,  until  such  notice  as  is  hereinafter 

mentioned ;  such  yearly  rent  of to  be  paid  by  quarterly 

payments,  on  the  2.5th  day  of  March,  the  24th  day  of  June,  the 
29th  day  of  September,  and  the  25th  day  of  December,  clear 
of  the  sewers-rate,  and  all  and  all  manner  of  taxes,  assessments, 
rates,   and   impositions   whatsoever,   now   or  hereafter   to   be 
charged,  assessed,  or  imposed  upon  the  said  premises  hereby 
demised,  or  on  the  said  yearly  rent  hereby  reserved,  or  on  the 
said   {mortgagee  and  mortgagor],  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  administrators,  or  assigns,  in 
respect  thereof;  Provided  always,  and  it  is  hereby  agreed  and  Proviso  for 
declared,  that  in  the  mean  time,  and  until  the  said  [^mortgagee'],  ^n t™™"^  °^ 
his  executors,  administrators,  or  assigns  shall  require  to  have  mortgagor 
the  receipt  of  the  rents  and  profits  of  the  said  premises  hereby  by  mort- 
demised,  or  intended  so  to  be,  and  shall   give  unto  the  said  ^^^^®' 
{lessee'],  his  executors,  administrators,  or  assigns,  or  leave  at  the 
same  premises  notice,  in  writing,  requiring  the  said  [lessee],  his 
executors,  administrators,  or  assigns  to  pay  the  said  rent  hereby 
reserved  to  him,  the  said  [mortgagee],  his  executors,  adminis- 
trators, or  assigns,  the  same  rent  shall  or  may  be  paid  to  the 
said  [mortgagor],  his  executors,  administrators,  or  assigns  ;  and 
if,  at  any  time  previously  to  such  notice  having  been  given  or  Power  of 
left  as  aforesaid,  the  same  rent,  or  any  part  thereof,  be  unpaid  mortgagor 
for  the  space  of  fourteen  days  after  the  respective  days  or  times 
whereon  the  same  ought  to  be  paid  as  aforesaid,  then  and  in 
such  case,  and  so  often  as  the  same  shall  happen  (although  no 
lawful  demand  shall  have  been  made  thereof),  it  shall  be  law- 
ful for  the  said  [mortgagor],  his  executors,  administrators,  or 
assigns,  to  enter  into  and  distrain  upon  the  said  premises  hereby 
demised  for  the  said  yearly  rent,  or  so  much  thereof  as  shall 
then  be  in  arrear,  and  the  distress  and  distresses  then  and  there 
made  to  take  lead,  carry  away,  and  impound,  and  in  pound  to 
detain  and  keep,  and  in  due  time  afterwards  to  sell  or  dispose 
of,  or  otherwise  to  act  therein  according  to  the  law,  to  the  intent 

1  The  mortgage  was  upon  a  term  for  years,  the  mortgagor  being  but  a 
termor. 

55* 


654  APPENDIX. 

that,  by  the  ways  and  means  aforesaid,  he,  the  said  \inortgagor'], 
his  executors,  administrators,  and  assigns  shall  and  may  be  fully 
paid  and  satisfied  the  arrears  of  the  said  rent,  and  also. all  costs, 
charges,  and  expenses  which  shall  be  sustained  or  incurred,  in 
Covenants    consequence  of  any  such  distress  or  distresses.     And  the  said 
by  lessee;     j-^^^^ggj  ^q^i^  hereby,  for  himself,  his  heirs,  executors,  adminis- 
trators, and   assigns,  covenant  with  the  said   [mortgagee],  his 
executors,  administrators,  and  assigns,  and  also  separately  with 
the  said  [rnortgagor],  his  executors,  administrators,  and  assigns, 
to  pay  rent  in  manner  following :  that  is  to  say,  that  he,  the  said  [lessee], 
gaoor  till     his  executors,  administrators,  and  assigns  shall  and  will  yearly, 
notice,  and  (j^-jng  t]je  continuance  of  the  said  term  hereby  granted,  pay 
to  mort-       unto   the   said    [mortgagor],  his   executors,  administrators,  or 
^^^^^ '         assigns,  until  such  notice  shall  have  been  given  or  left  as  afore- 
said, and  afterwards  to  the  said  [mortgagee],  his  executors,  ad- 
ministrators, and  assigns,  the  said  yearly  rent  of ,  on  the 

respective  days,  and  in  manner  hereinbefore  appointed  for  pay- 
to  pay  rates  ment   thereof,  without  any  deduction  whatsoever.     And    also 
'   shall  and  will  pay  the   sewers-rate,  and  all  manner  of  other 
taxes,  assessments,   rates,  and   impositions   whatsoever,  whicb 
now  are,  or  hereafter,  during  the  said  term,  shall  be  assessed, 
rated,  or  imposed  on  the  said  messuage  or  tenement  and  prem- 
ises, or  any  part  thereof,  or  on  the  said  yearly  rent  hereby 
reserved,  or  any  part  thereof,  or  on  the  said  [mortgagee]  and 
[mortgagor],  or  either  of  them,  their,  or  either  of  their  execu- 
and  pre-      tors,  administrators,  or  assigns,  on  account  thereof.     And  will 
Ssurauce     ^^®°  P^J'  '^'^  demand,  unto  the  said  [mortgagee]  and  [mortgagor] 
effected  by  respectively,  and  their  respective  executors,  administrators,  and 
mortgagee  f  ,,•"         .  /     ,  j  j      ii        j 

or  mort-      assigns,  all  premiums,  costs,  charges,  and  expenses,  and  all  and 

gag<"^-  every  sum  and  sums  of  money  which  the  said  [mortgagee]  and 
[mortgagor]  respectively,  or  their  respective  executors,  admin- 
istrators, or  assigns  shall  from  time  to  time,  during  the  said 
term,  expend  for  insuring  the  said  messuage  or  tenement  and 

premises,  from  loss  or  damage  by  fire,  to  the  extent  of ; 

Limit  of  and  that  the  amount  of  the  said  premiums,  costs,  charges,  and 
cOTerable^"  expenses  shall  also  be  recoverable  by  distress  on  the  said  prem- 
by  distress,  iges,  as  and  in  the  nature  of  rent  reserved  upon  a  lease  for 

If  insur-      years.     And  also,  that  in  case  any  loss  or  damage  by  fire  shall, 

anoemoney  ,      .        ,,  .,  ,        ,  ,    ,  , 

insufficient  during  the  said  term  hereby  granted,  happen  to  the  said  mes- 

damages      suage  Or  tenement  and  premises,  or  any  part  thereof,  and  the 

lessee  to      money  received  by  the  said  [mortgagee]  and  [mortgagor],  or 

enoe.  either  of  them,  their,  or  either  of  their  executors,  administrators. 
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or  assigns,  under  or  by  virtue  of  the  policy  or  policies  of  in- 
surance thereon,  shall  not  be  sufficient,  and  so  far  as  the  same 
will  not  extend  to  rebuild,  repair,  or  reinstate  the  said  messuage 
or  tenement,  erections,  and  buildings,  then  the  said  [/essee],  his 
executors,  administrators,  or  assigns  shall  and  wiU  also  pay  unto 
such  of  them,  the  said   [mortgagee]  and   [mortgagor'],  or  his  . 
executors,  administrators,  or  assigns  as  shall  rebuild,  repair,  and 
reinstate  the  said  messuage  or  tenement,  erections,  and  build- 
ings, the  difference  in  amount  between  the  sum  recovered  under 
or  by  virtue  of  the  said  policy  or  policies  of  insurance,  and  the 
sum  expended  in  so  rebuilding,  repairing,  and  reinstating  the 
said  messuage  or  tenement,  erections,  buildings,  and  premises, 
or  any  part  thereof     And  also,  &c.  [add  here  a  covenant  hy  Covenant 
lessee  to  repair  and  cleanse,  S^c]     And  the  same  messuage  or  andto^yleld 
tenement  and  premises,  with  the  appurtenances,  so  being  in  all  ^P  ^'  ™<i 
parts  and  things  from  time  to  time  well  and  sufficiently  repaired, 
upheld,  sustained,  &c.  [as  in  the  covenant  to  repair],  shall  and 
will  peaceably  and  quietly  leave,  surrender,  and  yield  up,  at  the 
end  of  the  said  term,  unto  the  said  [mortgagee],  his  executors, 
administrators,  or  assigns,  in  case  his  aforesaid  mortgage  shall 
be  then  subsisting,  but  otherwise  to  the  said  [mortgagor],  his 
executors,  administrators,  or  assigns ;  together  with   all   such 
fixtures  thereon  or  thereto  belonging  as  are  usually  deemed 
landlord's  fixtures.     And  further,  that  it  shall  be  lawful  for 
the  said  [mortgagee]  and  [mortgagor]  respectively,  and  their 
respective  executors,  administrators,  and  assigns,  and  also  for 
the  superior  landlord  or  landlords  of  the  said  messuage  or  tene- 
ments and  premises,  and  his  or  their  surveyor  or  surveyors, 
agents,  or  servants,  twice  in  every  year,  &c.  [here  insert  power  Power  of 
to  lessors  to  enter  and  see  state  of  repairs  of  the  premises,  and  a  i^speclre- 
covenant  hy  lessee  to  repair,  according  to  notice].    And  also,  &c.  ff^"^^'  ^°' 
[covenant  by  lessee  not  to  carry  on  any  offensive  business,  nor  ry  on  offen- 
assign  without  license].    Provided  always,  &c.  [add  proviso  for  nJsses^uor 
the  reentry  of  the  mortgagee,  his  executors,  administrators,  and  ^s?igQ 
assigns  ;  and  also  of  the  mortgagor,  his  executors,  administra-  license. 
tors,  and  assigns,  on  non-payment  of  rent,  or  non-performance  iess™sre- 

of  covenants  ;  and  a  covenant  by  the  mortqaqor  for  the  lessee's  ^'■'3'  °° 
'^   ^  _  "^  if   J       u  non-pay- 

quiet  enjoyment,  on  paying  the  rent  reserved,  and  performing  ment  of 

and  observing  the  covenants  by  him  to  be  performed  and  oh-  Covenant 

served,  and  add],  and  also  saved  harmless  and  indemnified  ^^  ™°?' 

gagor  for 
from  the  rent  and  covenants  reserved  and  contained  in  a  cer-  lessee's 

tain  indenture  of  lease,  bearing  date  on  or  about  the  day  ?OTment' 
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and  indem- 
nity against 
original 
lessor. 


Covenant 
by  mort- 
gagor to 
expend  in- 
surance 
money  on 
repairs. 


Covenant 
by  mort- 
gagee for 
lessee's 
guiet  en- 
joyment. 
Covenant 
by  lessee 
to  advance 
renewal 
fines; 


not  exceed- 
ing   . 


Covenant 
by  mort- 
gagor to 
assign  or 
underlet 
renewed 
term  to 
lessee,  for 
securing  re- 
payment 


of ,  in  the  year  ,  and  made,  or  expressed  to  be  made, 

between ,  of  the  one  part,  and  the  said  [mortgagor]  of  the 

other  part,  whereby  the  said did,  for  the  considerations 

therein  mentioned,  demise  and  lease  the  said  messuage  or  tene- 
ment and  premises  hereby  demised,  unto  the  said  [rnortgagor], 
his  executors,  administrators,  and  assigns,  from  the  day  of  the 
4|ate  thereof,  for  the  full  term  of  forty  years  thence  next  en- 
suing ;  and  free  from  all  claims  and  demands  in  respect  thereof. 
And  also  that  he,  the  said  \_mortgagor'\,  his  executors,  adminis- 
trators, or  assigns  shall  and  will,  in  case  of  any  loss  or  damage 
by  fire  happening  to  the  said  messuage  or  tenement  and  prem- 
ises, immediately  on  receipt  or  recovei-y  of  the  money  due  upon 
or  by  virtue  of  any  policy  or  policies  of  insurance  of  the  said 
premises,  fully  and  faithfully  lay  out  and  expend  the  same,  so 
far  as  the  same  will  extend,  in  rebuilding,  repairing,  and  re- 
instating the  said  messuage  or  tenement  and  premises  hereby 
demised.  And  the  said  [mortgagee]  doth  hereby,  &c.  [insert 
covenant  ly  the  mortgagee  for  the  lessee's  quiet  enjoyment,  on 
payment  of  rent,  S^c,  as  against  him,  the  mortgagee,  and  persons 
claiming  under  him].  And  the  said  [lessee]  doth  hereby,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  cove- 
nant with  the  said  [mortgagor],  his  executors,  administrators, 

and  assigns,  that  in  case  the  said shall,  at  any  time  during 

the  continuance  of  this  present  demise,  be  willing  to  renew  the 

said  lease,  bearing  date  on  or  about  the  said  day  of , 

for  a  further  term  of  years,  he,  the  said  [/ewee],  his  executors, 
administrators,  or  assigns  will,  at  the  request,  in  writing,  of  the 
said  [mortgagor],  his  executors,  administrators,  or  assigns,  pay 
to  the  said  ,  or  their  proper  officer  duly  authorized  to  re- 
ceive the  same,  the  fine  that  shall  be  imposed  upon  such  renewal 
of  the  said  last-mentioned  lease,  and  also  the  expenses  of  the 
same  renewal,  so  that  such  fine  and  expenses  do  not  exceed 

.  together  the  sum  of ,  of  lawful  money  of ,  and  if  the 

same  fine  and  expenses  together  shall  exceed  that  sum,  then 
will,  at  such  request  as  aforesaid,  pay  so  much  of  the  same  fine 
and  expenses  as  shall  amount  to  that  sum.  And  the  said  [mort- 
gagor] doth  hereby  further,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  [lessee],  his 
executors,  administrators,  and  assigns,  that,  upon  payment  of 
any  such  fine  and  expenses  of  renewal  as  aforesaid,  or  of  such 

■  part  thereof  as  aforesaid,  by  the  said  [lessee],  his  executors,  ad- 
ministrators, or  assigns,  he,  the  said  [mortgagor],  his  executors, 
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administrators,  or  assigns  shall  and  will,  immediately  upon  such  offices, 
renewal,  at  his  or  their  own  costs  and  charges,  effectually  assign  interest. 
or  demise,  at  the  option  of  the  said  [lessee],  his  executors,  ad- 
ministrators, or  assigns,  the  premises  to  be  comprised  in  such 
renewed  lease,  with  their  appurtenances,  unto  the  persons  or 
person  paying  the  same  fine  and  expenses  of  renewal,  or  such 
part  thereof  as  aforesaid,  their  or  his  executors,  administrators, 
or  assigns,  for  the  term,  or  for  all  the  term  except  the  last  day 
thereof,  for  which  the  same  premises  shall  have  been  granted 
by  such  new  lease,  by  way  of  mortgage,  for  securing  the  re- 
payment to  the  said  [lessee'],  his  executors,  administrators,  or 
assigns,  of  the  principal  sum  or  sums  so  advanced  or  paid,  for 
such  renewal  fine  and  expenses  of  renewal  as  aforesaid,  with 

interest  thereon,  after  the  rate  of per  centum  per  annum, 

and  subject  thereto,  upon  trust  for  the  said  [7nortgagor],  his 
executors,  administrators,  and  assigns,  according  to  his  right 
and  interest  in  the  premises,  to  be  comprised  in  any  such  new 
lease. 

In  witness,  &c. 


NO.  XIX. 


Lease  of  a  Cotton  Mill,  Machinery,  and  Gear,  S^c,  for  a  term 
of  Years,  the  Lessors  to  have  the  option  of  purchasing  at 
the  end  of  the  term. 

This  indenture,  made  the day  of ,  in  the  year  of  Parties. 

our  Lord ,  between  [lessors],  of ,  of  the  one  part,  and 

[lessee],  of ,  of  the  other  part,  witnesseth:  That  in  consid-  Testatum. 

eration  of  the  rents  and  covenants  hereinafter  reserved  and  con- 
tained, and  on  the  part  of  the  said  [lessee,]  his  executors,  ad- 
ministrators, and  assigns  to  be  paid  and  performed,  he,  the  said 
[lessor],  doth  by  these  presents  demise  and  lease  unto  the  said 
[lessee],  his  executors,  administrators,  and  assigns,  all  that  Parcels. 
cotton-spinning  mill,  with  the  engine-house,  steam-engine,  boil- 
ers, machinery,  running  gear,  fixtures,  and  other  the  appurte- 
nances thereto  respectively  belonging,  of  him,  the  said  [lessor], 
as  the  same  premises  are  now  used  and  let  in  the  way  of  room 
and  power,  to  the  said  [lessee]  ;  and  also  all  those  several  build- 
ings used  and  occupied  by  the  said  several  occupiers  of  the  said 
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mill,  as  store-houses  or  otherwise,  and  all  the  vacant  ground 
adjoining  or  near  the  said  premises ;  and  also  all  those  twelve 
tenements  or  cottages,  situate  and  adjoining  near  to  the  said 

mill,  and  now  in  the  several  occupations  of ,  &c.,  or  some 

or  one  of  them  ;  all  which  premises  are  situate  at  or  near , 

in  the  town  of aforesaid,  and  are  called  or  known  by  the 

name  of  The  Lower  Mill ;  together  with  all  houses,  outhouses, 
edifices,  buildings,  roads,  ways,  paths,  passages,  watercourses, 
pumps,  and  wells  of  water,  culverts,  and  especially  the  culvert 
or  tunnel  by  which  the  said  mill  and  engine  are  supplied  with 
water  from   the  adjoining  brook  or  rivulet,   easements,  privi- 
leges, rights,  members,  and  appurtenances  whatsoever  to  the 
same  premises,  or  any  part  thereof,  belonging  or  appertaining, 
Exceptions  or  now  used   and   occupied   therewith.     Except   and   always 
an™nVht  of  reserved  out  of  this  present  demise  unto  the  said  [^lessor'],  his 
working,      heirs,  and  assigns,  all  mines  of  coal,  iron,  lead,  or  other  min- 
erals, and  all  quarries  of  stone  or  slate,  and  beds  of  clay,  within 
or  under  the  said  demised  premises,  with  liberty  for  him  and 
them,  and  his  and  their  agents  and  workmen,  at  all  times  during 
this  demise,  to  dig  for,  get,  smelt,  and  work  any  such  mine,  min- 
erals, quarries,  and  beds  of  clay,  and  to  lead  and  carry  away 
the  same  with  carts  and  carriages  over  any  part  of  the  said 
demised  premises,  making  reasonable  compensation  to  the  said 
on  pay-       [lessee'],  his  executors,  administrators,  or  assigns,  or  the  dam- 
d^maS'^to   ^°®  ^^  °^  '■^^^y  ™*y  thereby    sustain ;    and    also    saving    and 
lessee;         reserving  unto  the  said  [lessor],  his  heirs,  or  assigns,  and  his  or 
ing  right  of  their  agent  or  agents,  the  liberty  of  entering  upon  the   said 
insDectOTe-  Premises  hereby  demised,  four  times  in  the  year,  at  seasonable 
raises.         times  in  the  daytime,  for  the  purpose  of  viewing  the  state  and 
Habendum,  condition  thereof.     To  have  and  to  hold  the  said  mill,  engine- 
house,  steam-engine,  machinery,  running  gear,  fixtures,  cottages, 
buildings,  vacant  ground,  hereditaments,  and  all  and  singular 
other  the  premises  hereby  demised,  or  intended  so  to  be,  with 
their  appurtenances,  unto  the  said  [lessee],  his  executors,  admin- 
istrators, and  assigns,  from  the day  of last  past,  for 

Subject  to  tlie  term  of  seven  years  thence  next  ensuing  (subject  to  the 
chief  rent,    payment  of  the  yearly  chief  rent  of ,  hereinafter  particu- 

Redden-      larly  mentioned)  ;    yielding    and  paying  therefor,  yearly  and 
dam  of  1      •         ,  ■  T  /  ,      . 

fixed  rent,    every  year  durmg  the  said  term  (except  only  in  case  of  fire,  as 

case  of  fire-  liereinafter  mentioned),  for  and  in  respect  of  the  said  premises, 

unto  the  said  [lessor],  his  heirs,  and  assigns,  the  clear  yearly 

quarter!}',    rent  of ,  of  lawful  money  of ,  by  four  equal  quarterly 
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payments,  on  the  twenty-fourth  day  of  June,  the  twenty-fourth 

day  of  September,  the  twenty-fourth  day  of  December,  and  the 

twenty-fourth  day  of  March,  in  each  year ;  the  first  payment 

to  begin  and  be  made  on  the  twenty-fourth  day  of  June  now 

next  ensuing.     And  the  said  [lessee^,  doth  hereby,  for  hirnself,  Covenant 

his  heirs,  executors,  administrators,  and  assigns,  covenant  with  p^y  rent  '** 

the  said  [lessorl,  his  heirs,  and  assigns,  that  he,  the  said  [lesseel,  except  in 
1--  .  1     •    .  ■  ,    „         ,       .„     ,     .-'    case  of  fire. 

Ills  executors,  admmistrators,  or  assigns  shall  and  will,  during 

the  said  term  (except, only  in  case  of  fire,  as  hereinafter  men- 
tioned), well  and  truly  pay  unto  the  said  [lessor'],  his  heirs,  and 

assigns,  the  said  yearly  rent  of ,  at  the  days  and  in  manner 

hereinbefore  appointed  for  payment  thereof.     And  also  that  he  To  pay 
or  they  shall  and  will,  over  and  besides  the  said  yearly  rent,  "  '^  '^^  ' 

during  the  said  term,  pay,  satisfy,  and  discharge  unto ,  of 

,  his  heirs,  and  assigns,  the  annual  chief  rent  of •,  pay- 
able to  him  and  them  out  of  the  said  demised  premises  on  the 

day  of ,  in  each  year ;  and  also  a  certain  outpayment,  and  a  year- 

not  exceeding annually,  to  be  payable  on  the  same  day  to  '^  ^"™  '°  ^ 

Messrs. ,  of ,  bankers,  or  such  other  person  or  persons  for  use  of 

culvGrti  * 

as  shall  be  entitled  to  receive  the  same,  for  the  privilege  of  ' 

passing  and  continuing  the  culvert  or.  tunnel  hereinbefore  men- 
tioned under  or  through  their  property  to  the  said  brook ;  and 
shall  and  will  save  harmless  the  said  [lessor],  his  heirs,  execu-  and  indem- 
tors,  administrators,  and  assigns  from  the  same  chief  rent  and  therefrom^ 
outpayment  respectively,  and  from  all  suits  and  damages  in  con- 
sequence of  the  non-payment  thereof  respectively.  And  also 
that  he,  the  said  [lessee],  his  executors,  administrators,  or 
assigns  shall  and  will  from  time  to  time,  and  at  all  times  during 
this  demise,  pay,  satisfy,  and  discharge  all  township,  county,  and 
other  taxes,  rates,  jduties,  and  assessments  whatsoever,  that  shall 
be  taxed,  rated,  assessed,  charged,  or  imposed  upon,  or  in 
respect  of,  the  said  premises  hereby  demised,  or  any  part  there- 
of, or  the  owners  or  occupiers>  thereof  And  also  that  he,  the  To  repair 
said  [lessee],  his  executors,  administrators,  or  assigns  shall  and  caseoffire- 
will,  at  his  and  their  own  expense,  during  this  demise,  when 
and  so  often  as  occasion  shall  require  (damage  by  accidental 
fire  only  excepted),  substantially  maintain,  point,  glaze,  paint, 
amend,  and  keep  the  whole  of  the  said  cotton-mill,  engine-house, 
engine,  machinery,  running  gear,  cottages,  and  premises  hereby 
demised,  and  the  roofs,  windows,  doors,  and  wood  and  iron  work 
thereof  respectively,  and  all  and  singular  the  outhouses,  stables, 
gates,   walls,  fences,  watercourses,  roads,  and  appurtenances 
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whatsoever  thereto  belonging,  in  good,  substantial,  and  complete 
and  quietly  tenantable    repair   and  condition ;    and  the   same,   so  painted, 
endoftoi-m.  amended,  and  kept  in  such  complete  repair  and  condition  (rea- 
sonable wear  and  tear  only  excepted),  shall  and  will,  at  the 
expiration  or  the  sooner  determination  of  this  demise,  peaceably 
and  quietly  surrender  and  yield  up  unto  the  said  [lessor'],  his 
To  expend  heirs,  or  assigns.    And  also  that  he,  the  said  [lessee],  his  execu- 
sum^'n  ?e-   *o''^>  a-dministrators,  or  assigns    shall   and  will,  within    twelve 
pairs  with-  months  from  the  date  hereof,  lay  out  and  expend  the  sum  of 

months.       ,  at  the  least,  in  substantial  repairs  of  the  said  mill,  to  the 

satisfaction  of  the  said  [lessor],  his  heirs,  or  assigns ;  and  par- 
ticularly shall  and  will  paint  the  whole  of  the  outside  wood- 
Proviso  for  work  of  the  said  mill,  as  part  of  such  repairs.    Provided  always, 
no™pay-°°  ^^^■^  ^^  ^'  ^^^^ll  happen  that  the  said  yearly  rent  hereby  reserved, 
ment  of       gr  any  part  thereof,  shall  be  behind  by  the  space  of  twenty-one 
'      '     days  next  after  any  of  the  said  days  whereon  the  same  ought 
to  be  paid  as  aforesaid,  or  if  the  said  [lessee],  his  executors, 
administrators,  or    assigns  shall   not,  in    all    things,  keep  and 
observe  all  and  every  the  covenants    and    agreements  herein 
contained,  on  his  or  their  part  to  be  observed  and  kept,  then  it 
shall  be  lawful  for  the  said  [lessor],  his  heirs,  or  assigns,  into 
and  upon  the  said  demised  premises,  or  any  part  thereof  in  the 
name  of  the  whole,  to  reenter,  and  the  same  to  have  again,  re- 
Lessee  may  possess,  and  enjoy,  as  in  their  first  and  former  state.     Provided 
newly-'^        also,  that  if,  during  the   continuance   of  this  demise,  the  said 

erected  en-  [ lessee],  his  executors,  administrators,  or  assigns  shall  put  np 
gmesatend  .  .  .  .  i  i- 

of  term,  or  and  erect  in  and  about  the  said  mill  and  premises  hereby  de- 

themby"'^  miscd,  any  shafts,  machinery,  or  fixtures,  other  than  what  are 
lessor.  jjQ^y  there,  and  which  are  particularly  mentioned  and  described 

in  the  schedule  thereof  indorsed  on  these  presents,  he  or  they 
shall  be  at  liberty,  on  the  expiration  or  other  sooner  determina- 
tion of  this  demise,  either  to  remove  the  same  (making  good 
any  damage  to  be  occasioned  by  such  removal),  or  at  the  option 
of  the  said  [lessor],  his  heirs,  or  assigns,  be  paid  by  him  or  them 
such  sums  of  money  for  the  same  as  two  indifferent  persons, 
one  to  be  chosen  by  each  party,  or  their  umpire,  shall  award 
and  affix.  Provided  also,  that  unless  the  said  [lessor],  his  heirs, 
or  assigns  shall  omit  to  give  to  the  said  [lessee],  his  executors,  ad- 
ministrators, or  assigns,  three  calendar  months'  notice,  in  writing, 
previously  to  the  expiration  or  other  sooner  determination  of  the 
said  term  (such  notice  to  be  left  at  the  said  mill),  expressing 
bis  or  their  intent  to  become  the  purchaser  or  purchasers  there- 
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of,  he  or  they  shall  be  deemed  to  have  declined  such  purchase. 

And  the  said  Tlessorl,  doth  hereby,  for  himself,  his  heirs,  and  Covenant 

for  lessee's 
assigns,  covenant  with  the  said  [lessee'],  his  executors,  adminis-  guiet  en- 

trators,  and  assigns,  that  he  or  they,  paying  the  rent  and  per-J^^™™  ' 
forming  the  several  covenants  and  agreements  hereinbefore 
reserved  and  contained,  and  on  his  and  their  part  to  be  paid 
and  performed,  shall  and  may  peaceably  and  quietly  have,  hold, 
occupy,  use,  and  enjoy  the  said  premises  hereby  demised,  with 
their  appurtenances  (especially  the  said  culvert  or  tunnel  for 
supplying  the  said  mill  with  water),  during  the  said  term  hereby 
granted,  without  any  interruption,  suit,  or  disturbance  from  or 
by  the  said  [lessor],  his  heirs,  or  assigns,  or  any  person  or  per- 
sons claiming  or  to  claim  by,  from,  through,  or  under  him,  them, 
or  any  of  them.  Provided  always,  and  it  is  hereby  further  Proviso  for 
declared  and  agreed,  that  in  case  the  said  mill,  engine-house,  of  rent'^iu 
steam-engine,  machinery,  fixtures,  cottages,  buildings,  heredita-  J.?-^^  of  fire, 
ments,  and  all  and  singular  other  the  premises  hereinbefore  ses  restored 
described,  or  any  part  or  parts  thereof,  shall,  at  any  time  or 
times  during  the  said  term  hereby  granted,  happen  to  be  de- 
stroyed or  damaged  by  fire,  so  as  to  render  the  same  unfit  for 
the  spinning  of  cotton,  or  uninhabitable,  then  and  in  such  case, 
the  rent  hereinbefore  reserved  for  the  same,  or  a  just  and  pro- 
portional part  thereof,  according  to  the  nature  or  extent  of  the 
injury  sustained,  shall  be  suspended  or  abated  until  the  said 
premises  shaU  have  been  rebuilt  or  repaired  by  the  said  [lessor], 
his  heirs,  or  assigns,  and  be  put  in  a  fit  state  and  condition  for 
habitation,  or  for  carrying  on  the  spinning  or  manufacturing  of 
cotton,  for  which  the  same  demised  premises  are  now  used; 
and  in  case  of  any  dispute  or  difference  between  the  parties  in- 
terested therein,  with  respect  to  the  time  of  such  suspension,  or 
the  amount  of  such  abatement  respectively,  the  same  shall,  from 
time  to  time  and  at  all  times,  be  referred  to  the  arbitrament  and 
determination  of  three  indifferent  persons,  to  be  named  or  chosen 
as  aforesaid. 
In  witness,  &c. 


NO.  XX. 

Assignment  of  a  Lease  under  Seal. 

This   indenture,  made   the  day  of ,  in  the   year 

1844,  between  C.  D.,  of merchant,  of  the  first  part,  and 

56 
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E.  F.,  of  said  city,  merchant,  of  the  second  part.     "Whereas  in 

and   by  a  certain   indenture    of  lease,  bearing  date  the  

day  of ,  in  the  year  1 844,  made  between  A.  B.,  of , 

of  the  one  part,  and  the  said  C.  D.  of  the  other  part;  he,  the 
said  A.  B.,  for  the  considerations  therein  mentioned,  did  grant, 
lease,  &c.,  all  that  certain  messuage,  &c.    To  hold  unto  the  said 

C.  D.,  his  executors,  administrators,  and  assigns,  from  the 

day  of ;  in  the  year  1844,  for  and  during  the  whole  term  of 

years  from  thence  next  ensuing,  and  fully  to  be  complete 

and  ended,  at  and  under  the  yearly  rent  of  ■ dollars,  payable, 

&c.,  as  in  and  by  the  said  indenture  of  lease,  on  reference  thereto, 
will  more  fully  appear.     Now  this  indenture  witnesseth  that  the 

said  C.  D.,  for  and  in  consideration  of  the  sum  of dollars, 

lawful  money  of  the  United  States,  to  him  in  hand  paid  by  the 
said  E.  F.,  at  or  before  the  unsealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  assigned,  transferred,  and  set  over,  and  by 
these  presents  doth  grant,  bargain,  sell,  assign,  transfer,  and 
set  over  unto  the  said  E.  F.,  his  executors,  administrators,  and 
assigns,  all  the  said  messuage  or  tenement  and  premises  above 
mentioned,  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances ;  and  also  all  the  estate,  right,  title,  interest,  term  of 
years  yet  to  come  and  unexpired,  property,  claim,  and  demand 
whatsoever  of  the  said  C.  D.,  of,  in,  and  to  the  same,  and  every 
part  and  parcel  thereof,  together  with  the  said  indenture  of 
lease  itself  To  have  and  to  hold  the  said  messuage  or  tene- 
ment and  premises  above  mentioned,  and  hereby  granted  and 
assigned,  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances, unto  the  said  E.  F.,  his  executors,  administrators,  and 
assigns,  for  and  during  all  the  rest,  residue,  and  remainder  yet 
to  come  and  unexpired  of  the  said  term  of  years  in  and  by  the 
said  indenture  of  lease  granted,  in  as  full,  large,  and  ample  a 
manner,  to  all  intents  and  purposes, -as  the  said  C.  D.,  his 
executors,  administrators,  or  assigns  now  holds,  or  may  at  any 
time  hold,  and  enjoy  the  same,  by  virtue  of  the  said  indenture 
of  lease.  Subject,  nevertheless,  to  the  several  rents,  covenants, 
conditions,  and  agreements  in  the  said  indenture  of  lease 
reserved  and  contained. 
In  witness  whereof,  &c. 
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NO.  XXI. 


An  Assignment   of  a  Leasehold  Interest,   hj  Deed-poll, 
indorsed  on  the  Lease. 

Know  all  men  by  these  presents,  that  I,  the  within-named 

C.  D.,  for  and  in  consideration  of  the  sum  of ,  of  lawful 

money  of  the  United  States,  to   me  in  hand  paid  by  G.  F., 

of ,  gentleman,  at  or  before  the  ensealing  and  delivery  of 

these  presents,  the  receipt  whereof  I  do  hereby  acknowledge, 
have  bargained,  sold,  set  over,  and  assigned  unto  the  said  G.  F. 
all  and  singular  the  messuage  or  tenement,  yard,  garden,  coach- 
house, stables,  outhouses,  and  hereditaments,  in  and  by  the 
within  written  indenture  demised  or  mentioned  so  to  be,  with 
their  appurtenances,  and  also  all  that  small  garden,  at  the  end 
of  and  adjoining  to  the  aforesaid  garden,  with  the  summer- 
house  and  mount,  which  were  leased  or  agreed  to  be  leased  to 
me,  by  the  within  named  A.  B.,  by  agreement  between  us, 
dated  the  day  next  before  the  date  hereof,  for  twenty-one  years, 
or  such  other  term  as  is  therein  mentioned,  at  the  yearly  rent 

of ■—,  lawful  money  aforesaid,  payable  quarterly,  that  is  to 

say, ,  and  also  all  my  estate,  right,  title,  interest,  term  of 

years,  claim,  and  demand  whatsoever,  of,  into,  or  out  of  the 
same  messuage  and  other  the  premises,  or  any  or  either  of 
them,  or  otherwise  howsoever,  together  with  the  same  indenture 
and  agreement,  and  all  the  benefit  thereof.  To  have  and  to 
hold  the  said  messuage  or  tenement,  buildings,  garden,  summer- 
house,  mount,  and  other  the  premises  hereby  assigned  or 
mentioned  so  to  be,  with  the  appurtenances,  unto  the  said  G.  F., 
his  executors,  administrators,  and  assigns,  from  henceforth,  for 
all  the  now  residue  of  the  within  mentioned  term  of  twenty-one 
years,  and  of  such  other  term  or  terms  as  I,  the  said  C.  D.,  now 
have  or  ought  to  have  therein  respectively,  subject,  never- 
theless, to  the  rents,  covenants,  and  agreements  in  the  said 
indenture  and  agreement  respectively  reserved,  and  contained, 
and  agreed  upon,  and  which,  from  henceforth,  on  the  tenant's 
or  lessee's  part,  are  or  ought  to  be  paid,  done,  and  performed. 
In  witness  whereof,  &c. 
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NO.  XXII. 


Parties, 


term, 


subject  to 
the  rents 
and  cove- 
nants of 
the  lease. 


Assignor 
covenants 
that  he  will 
discharge 
all  debte, 
&o.,  up  to 
the  time  of 
the  assign- 
ment, and 


An  Assignment  of  a  Lease,  hy  Indenture  indorsed,  thereon. 

This  indenture,  made,  &c.,  between  H.  H.,  of ,  &c.,  of 

the  one  part,  and  J.  J.,  of ,  &c.,  of  the  other  part,  wit- 

nesseth  :    That  for  and  in  consideration   of  the  suni  of  

dollars  of  lawful  money  of  the  United  States,  to  him,  the  said 
H.  H.,  in  hand  paid  by  the  said  J.  J.,  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  the  said 
H.  H.  doth  hereby  acknowledge,  he,  the  said  H.  H.,  hath 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over, 
and  by  these  presents  doth  grant,  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  said  J.  J.,  his  executors, 
administrators,  and  assigns,  all  that  the  within  mentioned 
messuage  or  tenement,  dwelling-house,  and  premises,  together 
with  the  appurtenances  thereunto  belonging.  And  all  the 
estate,  right,  title,  interest,  term,  and  terms  of  years  yet  to 
come  and  unexpired,  use,  trust,  property,  privilege,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity  of  him,  the  said 
H.  H.,  of,  in,  and  to  the  same  or  any  part  thereof,  together  with 
the  said  indenture  of  lease.  To  have  and  to  hold  the  said 
messuage  or  tenement,  dwelling-house,  and  premises,  and  also 
the  within  indenture  of  lease,  unto  the  said  J.  J.,  his  executors, 

administrators,  and  assigns,  from  the  ■ ■  day  of  now 

last  past,  for  and  during  all  the  unexpired  residue  of  the  term 

of ,  by  the  within  indenture    of  lease  granted,  free  and 

clear  of,  and  from  all  arrears  of  rent,  rates,  and  taxes  whatso- 
ever, up   to   the   said  day  of  last.      But   subject, 

nevertheless,  to  the  payment  of  the  rent,  and  to  the  observance 
of  all  and  singular  the  covenants,  conditions,  and  agreements 
therein  reserved  and  contained.  And  the  said  H.  H.  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant,  promise,  and  agree  to  and  with  the  said  J.  J.,  his 
executors,  administrators,  and  assigns,  in  manner  following 
(that  is  to  say),  that  he,  the  said  H.  H.,  shall  and  will  well  and 
truly  pay,  or  cause  to  be  paid,  all  the  rent,  taxes,  charges,  rates, 
and  assessments  due  in  respect   of  the  said  premises  hereby 

assigned,  up  to  the day  of last.     And  further,  that 

he,  the  said  H.  H.,  hath  not  at  any  time  heretofore  made,  done, 
committed,  or  executed,  or  willingly  permitted  or  suffered  any 
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act,  deed,  matter,  or  thina;  whatsoever,  whereby  the  said  within  that  he  has 
•    J      1  f  ■,  ■■      „.       ,  -.  notincum- 

indenture  ot  lease,  messuage  or  tenement,  dwelung-house,  and  tered  the 

premises  hereby  assigned,  or  any  part  thereof,  are,  is,  can,  shall,  ^  ^' 
or  may  be  impeached,  charged,  affected,  or  incumbered  in  title, 
charge,  estate,  or  otherwise  howsoever,  and  that  for  and 
notwithstanding  any  such  act,  deed,  matter,  or  thing  as  afore- 
said, the  said  within  written  indenture  of  lease  is  a  good  and 
effectual  lease,  valid  in  law ;  and  that  the  rent  and  covenants 
therein  and  thereby  reserved  and  contained,  have  been  hitherto 
well  and  truly  paid,  kept,  and  performed.  And  that  for  and  and  has 
notwithstanding  any  such  act,  deed,  matter,  or  thing  as  afore-  assTm.  " 
said,  he  the  said  H.  H.,  now  hath  in  himself  good  right,  full 
power  and  lawful  and  absolute  authority  to  assign  and  assure 
the  said  premises  hereinbefore  mentioned,  with  the  appurte- 
nances, unto  the  said  J.  J.,  his  executors,  administrators,  and 
assigns,  in  manner  aforesaid,  and  according  to  the  true  intent 
and  meaning  of  these  presents.  And  also  that  he,  the  said  J.  J., 
his  executors,  administrators,  and  assigns  shall  and  may  from 
time  to  time,  and  at  all  times  hereafter  during   all  the   rest, 

residue,  and  remainder  of  the  said  term  of ,  peaceably  and  For  quiet 

quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  ^y  al™^" 
messuage  or  tenement,  and  dwelling-house  and  premises,  with  signee; 
the  appurtenances  hereby  assigned ;  and  the  rents,  issues,  and 
profits  thereof,  without  the  lawful  let,  suit,  trouble,  denial, 
eviction,  or  interruption  of  or  by  him,  the  said  H.  H.,  his 
heirs,  executors,  or  administrators,  or  any  other  person  or 
persons  lawfully  claiming  or  to  claim  from,  by,  under,  or  in 
trust  for  him,  them,  or  either  of  them.  And  further,  that  he,  for  further 
the  said  H.  H.,  his  heirs,  executors,  administrators,  and  all  and  '"■^^™™''^- 
eVery  person  or  persons  lawfully  claiming  or  to  claim  from,  by, 
under,  or  in  trust  for  him,  them,  any,  or  either  of  them,  shall 
and  will  from  time  to  time,  and  at  all  times  hereafter,  upon 
every  reasonable  request,  and  at  the  costs  and  charges  in  the 
law  of  the  said  J.  J.,  his  executors,  administrators,  or  assigns, 
make,  do,  and  execute,  or  cause  to  be  made,  done,  and  exe- 
cuted, all  such  further  and  other  lawful  and  reasonable  acts, 
deeds,  and  things,  assignments,  and  assurances  in  the  law 
whatsoever;  for  the  further,  better,  and  more  perfect  and 
absolute  assigning,  assuring,  and  confirming  the  said  premises, 
with  the  appurtenances,  unto  the  said  J.  J.,  his  executors,  admin- 
istrators, or  assigns,  for  all  the  rest,  residue,  and  remainder  of 
the  said  term,  as  he  or  they,  or  his  or  their  counsel  in  the  law, 
56* 
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Hants  in 
tlie  lease. 


Assignee     shall  reasonably  advise  and  require.     And  the  said  J.  J.,  for 

covenants  ,»       . 

topayrent;  himself,  Lis  executors,  administrators,  and  assigns,  doth  hereby 
covenant,  promise,  and  agree  to  and  with  the  said  H.  H.,  his 
heirs,  executors,  and  administrators,  in  the  manner  following 
(that  is  to  say),  that  he,  the  said  J.  J.,  his  executors,  adminis- 
trators, and  assigns,  shall  and  will,  from  time  to  time  and  at  all 

times,  from  the  day  of  ,  during  the  residue  of  the 

said  term  of years,  well  and  truly  pay,  or  cause  to  be 

paid,  unto  such  person  or  persons  as  for  the  time  being  shall  be 
entitled  to  receive  the  same,  the  yearly  rent  by  the  said  inden- 
ture of  lease   reserved   and   made   payable,  and  which  from 

to  perform  thenceforth  shall  grow  due.  And  also  well  and  truly  perform, 
fulfil,  and  keep  all  and  singularthe  covenants,  clauses,  provisos, 
and  agreements  in  the  said  lease  contained,  and  which,  by  and 
on  the  lessee's  or  assignee's  part  and  behalf,  is  or  are  to  be 

paid,  observed,  and  performed  from   the  said  ^ of  . 

And  also  shall  and  will,  from  time  to  time  and  at  all  times, 
well  and  suflSciently  save,  defend,  keep  harmless  and  indemni- 
fied the  said  H.  H.,  his  executors,  administrators,  and  assigns, 
from  and  against  all  costs,  charges,  damages,  and  expenses 
whatsoever,  which  they  or  any  or  either  of  them  shall  or  may 
sustain,  or  become  liable  to,  by  reason  or  means  of  the  said 
J.  J.,  his  executors,  administrators,  or  assigns  not  paying  all  or 
any  part  of  the  said  rent  from  time  to  time  to  become  due,  for 
or  in  respect  of  the  said  premises  hereby  assigned,  from  and 

after  the  said day  of ,  or  by  reason  or  means  of  their 

not  observing  and  fulfilling  all  or  any  of  the  covenants,  pro- 
visos, and  agreements  in  the  said  within  written  indenture  of 
lease  reserved  and  contained,  which,  by  and  on  the  part  of  the 
said  J.  J.,  his  executors,  administrators,  and  assigns,  are  to  be 
observed,  performed,  fulfilled,  and  kept  from  thenceforth. 
In  witness  whereof,  &c. 


NO.  xxin. 

Assignment  of  the  Wife's  Term  for  Tears  hy  the  Husband. 


day  of 


&c.,  between 


Parties.  This  indenture,  made  the  - 

A.  B.,  of ,  and  F.  his  wife  (before  her  marriage  F.  T.), 

of  the  one  part,  and  C.  D.,  of ,  of  the  other  part.    Whereas 
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by  an  indenture,  bearing  date  the day  of  ■ -,  and  made,  Eeoites  the 

111.  ■,  „  Tvife's  title 

or  expressed  to  be  made,  between  J.  H.,  of  the  one  part,  and  to  the  term, 

the  said  P..  B.  (then  F.  T.),  of  the  other  part ;  for  the  con- 
siderations therein  mentioned,  the  said  J.  H.  did  demise  and 
lease  unto  the  said  F.  B.,  her  executors,  administrators,  and 
assigns,  all  that  messuage,  &c.,  with  the  appurtenances ;  to  hold 
the  same  unto  the  said  F.  B.,  her  executors,  administrators,  and 

assigns,  from  the  ■ ■  day  of  then  last   past,  for  and 

during  the  full  end  and  term  of  ninety-nine  years  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended,  at,  under, 
and  subject  to  the  rent,  covenants,  and  agreements  therein 
reserved  and  contained  on  the  part  of  the  said  F.  B.,  her 
executors,  administrators,  and  assigns,  to  be  paid,  observed,  per- 
formed, and  kept ;  and  whereas  the  said  A.  B.,  with  the  privity  and  the 
and  approbation  of  the  said  F.  his  wife,  hath  contracted  and  safe!™"^'  °^ 
agreed  with  the  said  C.  D.  for  the  absolute  sale  to  him,  the  said 
C.  D.,  of  the  said  messuage  or  tenement,  and  all  and  singular 
other  the  premises  comprised  in  the  aforesaid  in  part  recited 
indenture  of  lease,  for  the  residue  now  to  come  and  unexpired 
of  the  said  term  of  ninety-nine  years,  at  or  for  the  price  or  sum  Theconsid- 

of .     Now  this  indenture  witnesseth :  That  in  pursuance  <^™*'™- 

of  the  said  agreement,  and  for  and  in  consideration  of  the  sum 

of ,  of  lawful  money  of  the  United  States,  to  the  said  A.  B. 

in  hand  well  and  truly  paid,  by  the  said  C.  D.,  at  or  before  the 
sealing  and  delivery  of  these  presents  (the  receipt  whereof  he, 
the  said  A.  B.,  doth  hereby  admit  and  acknowledge,  and  of  and 
from  the  same,  and  every  part  thereof,  doth  acquit,  release,  and 
discharge  the  said  C.  D.,  his  heirs,  executors,  administrators, 
and  assigns  forever,  by  these  presents),  and  also  for  and  in  con- 
sideration of  the  sum  of  five  dollars  of  like  lawful  money,  to 
the  said  F.  B.  in  hand  well  and  truly  paid  by  the  said  C.  D., 
at  or  immediately  before  the  sealing  and  delivery  of  these 
presents  (the  receipt  whereof  is  hereby  acknowledged) ;  he,  the 
said  A.  B.,  with  the  privity  and  approbation  of  the  said  F.  his 
■wife  (testified  by  her  being  a  party  to  and  sealing  and  deliver- 
ing these  presents),  and  also  the  said  F.  B.  have,  and  each  of 
them  have  bargained,  sold,  assigned,  transferred,  and  set  over, 
and  by  these  presents  do  and  each  of  them  doth  bargain,  &c..  The  assign 
unto  the  said  C.  D.,  his  executors,  administrators,  and  assigns, '°™'' 
the  said  messuage  or  tenement,  and  all  and  singular  other  the 
premises  comprised  in  and  demised  by  the  said  in  part  recited 
indenture,  with  their  and  every  of  their  appurtenances,  together 
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with  the  said  in  part  recited  indenture,  and  the  full  benefit 
Habendum,  thereof.  And  all  the  estate,  right,  title,  interest,  term,  and 
terms  for  years,  property,  possibility,  claim,  and  demand  what- 
soever, both  at  law  and  in  equity,  of  them,  the  said  A.  B.,  and 
F.  his  wife,  or  either  of  them,  of,  in,  to,  or  out  of  the  same 
premises,  or  an}"^  part  thereof 

To  have  and  to  hold  the  said  messuage  or  tenement,  and  all 
and  singular  other  the  premises  hereby  assigned  or  expressed, 
and  intended  so  to  be,  with  their  appurtenances,  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  for  and  during 
all  the  residue  and  remainder  now  to  come  and  unexpired  of 
the  said  term  of  ninety-nine  years,  subject,  nevertheless,  to  the 
payment  of  the  rent,  and  to  the  performance  and  observance 
of  the  covenants  and  agreements  in  the  said  in  part  recited 
indenture  reserved  and  contained,  and  which,  from  henceforth, 
on  the  lessees'  or  assignees'  part  and  behalf,  are  and  ought  to  be 
Covenants  paid,  observed,  and  performed.  And  the  said  A.  B.,  for  himself, 
band\hat'  ^^'^  heirs,  executors,  and  administrators,  doth  hereby  covenant, 

he  and  his    promise,  and  agree  with  and  to  the  said  C.  D.,  his  executors, 
wife  had       i  '  o  t  t 

good  right  administrators,  and  assigns,  by  these  presents,  in  manner  follow- 
'^°'  ing  (that  is  to  say),  that  for  and  notwithstanding  any  act,  deed, 
matter,  or  thing  whatsoever  by  him,  the  said  A.  B.,  or  the  said 
F.  his  wife,  made,  done,  committed,  or  executed,  or  knowingly 
or  willingly  suffered  to  the  contrary,  the  hereinbefore  in  part 
recited  indenture  of  lease,  at  the  time  of  the  sealing  and  de- 
livery of  these  presents,  is  a  good  and  effectual  lease  and  de- 
mise in  the  law  of  the  said  premises  therein  comprised,  and  the 
said  term  of  ninety-nine  years  is  not  forfeited,  merged,  extin- 
guished, surrendered,  determined,  or  otherwise  become  void  or 
For  quiet  voidable.  And  that  for  and  notwithstanding  any  such  act,  deed, 
enjoyment,  matter,  or  thing  whatsoever  as  aforesaid,  he,  the  said  A.  B.,  and 
the  said  F.  his  wife,  or  one  of  them,  now  have  or  hath  in  them- 
selves, himself,  or  herself,  good  right,  full  power,  and  lawful  and 
absolute  authority  to  assign  the  premises  hereby  assigned,  or 
expressed  or  intended  so  to  be,  with  the  appurtenances  there- 
unto belonging,  unto  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  for  all  the  residue  now  to  come  of  the  said 
term  of  ninety-nine  years  in  manner  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents.  And  that  it  shall 
and  may  be  lawful  to  and  for  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  from  time  to  time  and  at  all  times 
hereafter,  during  the  said  term  of  ninety-nine  years,  peaceably 
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and  quietly  to  enter  into  and  upon,  and  to  have,  hold,  occupy, 
possess,  and  enjoy  the  premises  hereby  assigned,  or  expressed' 
and  intended  so  to  be,  with  their  ajjpurtenances,  and  to  have, 
receive,  and  take  the  rents,  issues,  and  profits  thereof,  and  of 
every  part  thereof,  to  and  for  his  and  their  own  use  and  benefit, 
without  the  lawful  let,  suit,  trouble,  denial,  eviction,  interrup- 
tion, claim,  or  demand  whatsoever,  of  or  by  him,  the  said  A.  B., 
and  the  said  F.  his  wife,  or  either  of  them,  their  or  either  of 
their  executors  or  administrators,  or  by  any  other  person  or 
person's  lawfully  or  equitably  claiming  or  to  claim  by,  from,  or 
under  or  in  trust  for  them,  or  any  of  them.  And  that  free  and 
clear,  and  forever  discharged  or  otherwise  by  the  said  A.  B., 
hif  heirs,  executors,  or  administrators,  well  and  sufficiently 
saved,  defended,  kept  harmless,  and  indemnified  of,  from,  and 
against  all  estates,  titles,  troubles,  charges,  debts,  and  incum- 
brances whatsoever,  either  already  had,  made,  executed,  oc- 
casioned, or  suffered,  or  hereafter  to  be  had,  made,  executed, 
occasioned,  or  suffered  by  the  said  A.  B.,  and  F.  his  wife,  or 
either  of  them,  their  or  either  of  their  executors  or  administra- 
tors, or  by  any  person  or  persons  lawfully  or  equitably  claiming 
or  to  claim  by,  from,  under,  or  in  trust  for  them,  or  any  of  them. 
And  further,  that  he,  the  said  A.  B.,  his  executors  and  adminis-  For  further 
trators,  and  all  and  every  other  persons  or  person  having  or  ^^™'^'^°'=^- 
claiming,  or  who  shall  or  may  have  or  claim  any  estate,  right, 
title,  interest,  property,  claim,  or  demand  whatsoever,  either  at 
law  or  in  equity,  of,  in,  to,  or  out  of  the  said  premises  hereby 
assigned,  or  expressed  and  intended  so  to  be,  or  any  of  them, 
or  any  part  thereof  respectively,  by,  from,  or  under,  or  in  trust 
for  him,  the  said  A.  B.,  and  F.  his  wife,  or  either  of  them,  their 
or  either  of  their  executors  or  administrators,  shall  and  will 
from  time  to  time,  and  at  all  times  hereafter  during  the  said 
term  of  ninety-nine  years,  upon  every  reasonable  request  to  be 
made  for  that  purpose,  by  and  at  the  proper  costs  and  charges 
in  the  law  of  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  make,  do,  and  execute,  or  cause  and  procure  to  be 
made,  done,  and  executed,  all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  deeds,  things,  devices,  assignments, 
and  assurances  in  the  law  whatsoever,  for  the  further,  better, 
more  perfectly  and  absolutely  assigning  and  assuring  of  the 
premises  hereby  assigned,  or  expressed  and  intended  so  to  be, 
and  every  part  thereof,  with  their  appurtenances,  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  for  the  residue 
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And  for 
payment  of 
rent,  and 
perform- 
ance of  cov- 
enants np 
to  a  given 
time. 


Covenants 
by  assignee 
for  pay- 
ment of 
rent,  and 
perform- 
ance of  cov- 
enants 
after  that 
time. 


which  shall  be  then  to  come  of  the  said  term  of  ninety-nine 
years,  as  by  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  or  his  or  their  counsel  in  the  law  shall  be  reasonably 
devised,  or  advised  and  required.  And  also  that  he,  the  said 
A.  B.,  his  executors,  or  administrators,  shall  and  will  pay  the 
rent  reserved  by  the  aforesaid  in  part  recited  indenture  of  lease, 

up  to  and  including  day  now  next  ensuing,  and  shall  and 

will  keep  indemnified  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  and  his  and  their  lands,  tenements,  goods,  and 
chattels  respectively,  from  the  same  rent,  and  from  all  costs  and 
expenses  on  account  of  the  non-payment  thereof,  or  on  account 
of  the  breach  or  non-performance  of  any  of  the  covenants  or 
agreements  in  the  said  in  part  recited  indenture  on  the  part?  of 
the  said  F.  B.,  her  executors,  administrators,  or  assigns,  to  be 
performed  from  the  commencement  thereof.  And  the  said 
C.  D.,  doth  hereby,  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant,  promise,  and  agree  with  and  to 
the  said  A.  B.,  his  executors,  administrators,  and  assigns,  that 
he,  the  said  C.  D.,  his  executors,  administrators,  and  assigns 
shall  and  will,  at  all  times  during  the  continuance  of  the  said 
term  of  ninety-nine  years,  pay  the  yearly  rent  reserved  by  the 

aforesaid  in  part  recited  indenture  of  lease,  from  day  of 

now  next  ensuing,  and  perform,  fulfil,  and  keep  all  and 


every  the  covenants  and  agreements  in  the  said  indenture  of 
lease  contained,  on  the  part  of  the  tenant  or  lessee  from  hence- 
forth to  be  performed,  and  from  the  same  rent,  covenants,  and 
agreements,  and  all  costs  and  expenses  on  account  of  any  breach, 
neglect,  or  default  of,  or  in  payment  or  performance  thereof  as 
aforesaid,  shall  and  will  save  harmless  and  keep  indemnified  the 
said  A.  B.,  and  F.  his  wife,  and  each  of  them,  their  and  each  of 
their  executors  and  administrators,  and  their  lands,  tenements, 
goods,  and  chattels  respectively. 
In  witness,  &c. 


NO.  XXIV. 

Lease  hy  Husband  and  Wife,  under  a  Power  of  Leasing. 

Parties.  This  indenture,  made,  &c.,  between  E.  H.,  of ,  and  G. 

his  wife,  of  the  one  part,  and  C.  B.,  of ,  of  the  other  part, 

Witness-     witnesseth :  That  pursuant  to  and  in  execution  of  a  power  to 
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them,  the  said  E.  H.,  and  G.  his  wife,  for  this  purpose  given  or  e^,  that 

.  '  '  1       1  to  pursuant  to 

hmited,  in  and  by  a  certain  indenture  of  release,  bearing  date  the  power, 

the day  of ,  made  between  the  said  E.  H.  of  the  first 

part,  the  said  G.  H.  (then  G.  P.,  spinster),  of  the  second  part, 
and  C.  D.  of  the  third  part  (being  the  settlement  made  pre- 
viously to,  and  in  contemplation  of,  the  marriage  then  intended, 
and  which  was  shortly  afterwards  duly  had  and  solemnized  be- 
tween the  said  E.  H.,  and  G.  now  his  wife),  and  of  every  or 
any  other  power  or  authority,  in  anywise  enabling  them  in  this 
behalf,  for  and  in  consideration  of  the  rents,  covenants,  and  and  in  con- 
agreements  hereinafter  reserved  and  contained,  on  the  part  and  ^f  ^^'^  j.gjj( 

behalf  of  the  said  C.  B.,  his  executors,  administrators,  and  as-  and  cove- 

'  '  '  nants, 

Signs,  to  be  paid,  observed,  and  performed ;  they,  the  said  E.  H., 

and  G.  his  wife,  do,  by  this  indenture,  limit,  appoint,  and  demise  limit,  ap- 
unto  the  said  C.  B.,  his  executors,  administrators,  and  assigns,  §emiseTo 
all  that,  &c.  (the  parcels),  together  with  all  and  singular  houses,  'jj*'  lessee 
outhouses,  tenements,  hereditaments,  and  appurtenances  whatso- 
ever to  the  said  messuage  and  premises  belonging,  or  in  any- 
wise appertaining :  To  have  and  to  hold  all  and  singular  the  Haljendum. 
premises  hereinbefore  limited,  appointed,  and  demised,  or  in- 
tended so  to  be,  with  the  appurtenances,  unto  the  said  C.  B.,  his 
executors,  administrators,  and  assigns,  for  the  term  of  twenty-  For  the 
one  years,  to  be  computed  from  the  day  of,  &c.,  now  last  past,  twenty- 
and  thenceforth  next  ensuing,  and  fully  to  be  complete  and  °°^  years, 
ended ;  yielding  and  paying  yearly,  and  every  year  during  the 
said  term,  unto  the  person  or  persons  for  the  time  being  entitled 
to  the  said  premises,  in  reversion  or  remainder  immediately  ex- 
pectant, on  the  said  term  of  twenty-one  years,  the  yearly  rent  at  the  year- 
or  sum  of  $800,  lawful  money  of  the  United  States  of  America,  ^qq  doUars. 
by  equal  quarterly  payments,  on  the  first  days  of  March,  June, 
September,  and  December,  in  every  year,  without  any  deduc- 
tion or  abatement  whatsoever  for  or  in  respect  of  the  land-tax, 
or  any  other  present  or  future  taxes,  or  any  other  matter  or 
thing  whatsoever ;  the  first  quarterly  payment  of  the  said  yearly 
rent  to  be  made  on  the  first  day  of  March  next  ensuing  the  day 
of  the  date  of  these  presents ;  provided  always,  nevertheless.  Proviso  for 
and  these  presents  are  upon  this  express  condition,  that  if  the        ^' 
said  yearly  rent,  or  any  part  thereof,  shall  be  in  arrear  after  on  non- 
the  same  ought  to  be  paid  as  aforesaid,  or  if  the  said  C.  B.,  his  of  ^^^°' 
executors,  administrators,  or  assigns  shall,  at  any  time  or  times 
during  the  continuance  of  this  demise,  transfer,  or  assign  over,  or  hy  les- 

S66's  &S-" 

or  underlet,  or  agree  to  transfer,  or  assign  over,  or  underlet  to  sigument, 
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or  becom- 
ing bank- 
rupt, or 
compound- 
ing debts, 


or  on 
breach  of 
any  cove- 
nants by 
lessee. 


Covenants 
by  lessee ; 


for  pay- 
ment of 
rent; 


and  taxes ; 


any  person  or  persons  whomsoever,  the  premises  hereinbefore 
limited,  appointed,  or  demised,  or  any  part  or  parts  thereof,  for 
all  or  any  part  of  the  said  term,  without  the  license  and  consent, 
in  writing,  of  the  person  or  persons  for  the  time  being  entitled 
as  aforesaid,  for  that  purpose  first  had  and  obtained ;  or  if  the 
said  C.  B.,  his  executors,  administrators,  or  assigns  shall  become 
bankrupt,  or  shall  compound  his  or  their  debts,  or  assign  over 
his  or  their  estate  and  effects  for  payment  thereof,  or  if  any 
execution  shall  issue  against  him  or  them,  or  any  of  his  or  theii: 
effects  whatsoever,  whereupon  the  said  premises,  or  any  part 
thereof  shall  be  taken,  or  attempted  to  be  taken  in  execution ; 
or  if  the  said  C.  B.,  his  executors,  administrators,  or  assigns 
shall  not,  from  time  to  time  and  at  all  times  during  the  continu- 
ance of  this  demise,  well  and  truly  observe,  perform,  fulfil,  and 
keep  all  and  singular  the  covenants,  conditions,  and  agreements 
which,  on  his  and  their  part,  are  and  ought  to  be  observed, 
performed,  fulfilled,  and  kept  according  to  the  true  intent  and 
meaning  of  these  presents ;  then,  and  in  any  of  the  said  cases, 
it  shall  and  may  be  lawful  to  and  for  the  person  or  persons  for 
the  time  being  entitled  as  aforesaid,  into  and  upon  the  said  ap- 
pointed and  demised  premises,  or  any  part  thereof  in  the  name 
of  the  whole,  to  enter,  and  the  same  to  have,  retain,  possess, 
and  enjoy,  discharged  from  these  presents,  and  the  limitation, 
appointment,  and  demise  intended  to  be  hereby  made  as  afore- 
said, any  thing  herein  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding. 

And  the  said  C.  B.  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  covenant,  promise,  and  agree 
with  and  to  the  person  or  persons  for  the  time  being  entitled  as 
aforesaid,  in  manner  following,  that  is  to  say :  that  he,  the  said 
C.  B.,  his  executors,  administrators,  and  assigns  shall  and  will 
well  and  truly  pay,  or  cause  to  be  paid  unto  the  person  or  per- 
sons for  the  time  being  entitled  as  aforesaid,  the  aforesaid  yearly 
rent  of  $800,  on  such  days  or  times  as  are  hereinbefore  men- 
tioned and  appointed  for  the  payment  thereof;  and  also  shall 
and  will  well  and  truly  pay,  bear,  and  discharge  the  land-tax, 
and  all  other  taxes,  charges,  duties,  or  assessments  whatsoever, 
either  already  taxed,  charged,  assessed,  or  imposed,  or  at  any 
time  or  times  hereafter,  during  the  continuance  of  this  demise, 
to  be  taxed,  charged,  assessed,  or  imposed  upon  the  said  prem- 
ises, or  any  part  or  parts  thereof,  or  upon  the  person  or  persons 
for  the  time  being  entitled  as  aforesaid  in  respect  thereof,  as 
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landlord  or  landlords  of  the  same  premises,  by  any  competent 
authority  whatsoever. 

And  also  shall  and  will,  at  his   and   their  own  costs  and 
charges,  well   and   substantially   uphold,  repair,  support,  and  to  repair 
maintain  the  said  messuage  or  farm-house,  and  all  the  barns,  "'^   °"^*' 
stables,  and  out-buildings  thereunto  belonging,  and  all  the  glass 
windows,  glazing,  and  lead-work  of  the  same  messuage  or  farm- 
house and  premises ;  and  all  locks,  keys,  hinges,  bolts,  bars,  fix- 
tures, pumps,  and  the  running  gears  thereof;   and  all  gates, 
stiles,  pales,  posts,  bridges,  hedges,  ditches,  drains,  watercourses, 
and  inward  and  outward  fences  of  every  kind,  of  or  belonging 
to  the  said  premises,  or  any  part  or  parts  thereof,  at  all  times 
during  the  continuance  of  this  demise,  when  need  and  occasion 
shall  be  or  require,  sufficient  timber  and  fencing  stuff  being  sufficient 
found  by  the  person  or  persons  for  the  time  being  entitled  as  of  °  tober- 
aforesaid,  within  a  reasonable  distance  from  the  place  or  places 
where  the  same  shall  be  required  to  be  used,  such  timber  and 
fencing  stuff  to  be  cut  and  carried  at  the  expense  of  the  said 
C.  B.,  his  executors,  administrators,  or  assigns ;  and  the  same 
messuage,  or  farm-house,  articles,  things,  and  premises  being 
so  well  and  sufficiently  upholden,  repaired,  supported,  and  main- 
tained, shall  and  will  peaceably  and  quietly  leave,  surrender,  and  leave 
and  yield  up  to  the  person  or  persons  entitled  to  the  said  prem-  jJJ®  g„™of 
ises,  at  the  end  of  or  sooner  determination  of  the  said  term,  the  term, 
together  with  such  fixtures,  materials,  and  things  as  are  now,  tures; 
or  shall  at  any  time  or  times  during  the  continuance  of  this 
demise,  be  set  up  and  affixed  within,  upon,  or  about  the  said 
premises  hereinbefore  limited,  appointed,  and  demised,  or  any 
part  or  parts  thereof  (reasonable  use  or  uses  thereof,  and  acci- 
dent by  fire  only  excepted). 

And  also  that  the  said  C.  B.,  his  executors,  administrators,  not  to  as- 
or  assigns,  or  any  of  them,  shall  not  nor  will,  at  any  time  or  ^'f^g^gt. 
times  during  the  continuance  of  this  demise,  transfer,  assign 
over,  or  underlet  to  any  person  or  persons  whomsoever  the  said 
premises  hereinbefore  demised,  or  any  part  or  parts  thereof,  for 
all  or  any  part  of  the  said  term  of  years,  without  the  license  or 
consent,  in  writing,  of  the  person  or  persons  for  the  time  being 
entitled  as  aforesaid,  for  that  purpose  first  had  and  obtained. 

And  also   that  he,  the  said  C.  B.,  his  executors,  adminis- 
trators, and  assigns  shall  not,  nor  will  at  any  time  or  times 
during  the  continuance  of  this  demise,  plough,  dig,  break,  or  plongh  np 
convert  into  tillage  or  garden  ground  any  of  the  fields,  closes,  field; 
57 


once  a 
year. 
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pieces  or  parcels  of  meadow,  pasture,  and  marsh  lands,  lierein- 
before   limited,  appointed,  and   demised,  or   any  part  thereof 
respectively, 
mow  the         And  also  shall  not,  nor  wiU  during  the  continuance  of  this 
er  than        demise,  mow,  or  cause  or  suffer  to  be  mowed,  the  fields,  closes, 
pieces  or  parcels  of  land  hereinbefore  demised,  or  any  of  them, 
or  any  part  thereof  respectively,  more  than  once  in  a  year 
during  the  three  last  years  of  this  demise,  nor  permit  or  suffer 
the  same,  or  any  part  thereof  respectively,  to  be  injured  or 
damaged  by  heavy  cattle  during  the  continuance  of  this  demise. 
And  also  shall  and  will  so  manage  and  cultivate  the  arable 
lands  (parcel   of  the   said  premises  hereinbefore  limited,  ap- 
pointed, and  demised),  at  all  times  during  the  continuance  of 
or  take       this  demise,  that  no  more  than  two  successive  crops  of  corn  or 
two  sucoes-  grain,  and  those  two  not  of  the  same  kind,  shall  be  had  or 
sive  crops,  taken  from  off  the  same,  or  any  part  or  parts  thereof,  without 
giving   the  same  a  clear  summer  fallow,  or  sowing  the  same 
with  turnips  in  the  ensuing  year,  and  with  the  next  crop  after 
such  turnips,  laying  down   the   same  land,  in   a  husbandlike 
manner,  with  a  sufficient  quantity  of  sound  clover  and  other 
grass  seeds,  and  continuing  the  same  so  laid  down  two  years, 
to  be  computed  from  the  midsummer  day  next  after  sowing  the 
same  seeds. 
To  inn  the       And  also  shall  and  will  yearly,  and  every  year  during  the 
th™prem?-  ^^^^  term,  inbarn  or  stock  on  the  said  premises  all  the  corn  or 
'e^i  grain  which  shall  grow  or  arise  therefrom,  and  there  thrash  the 

same,  and  feed  and  fodder  cattle,  or  otherwise  spend  or  con- 
and  nse  the  sume   on   the  said   premises    aU   the  straw,  chaff,  and  clover 
there^'       '  arising  therefrom,  and  also  all  the  hay  and  turnips  that  shall 
grow  or  arise  from   or  upon   the  said  premises  hereinbefore 
with  ex-      demised,  except  the   winter  straw  that   shall  be   wanted   for 
cep  ions,      thatching  and  daubing  work ;    also    except   half  the  hay  and 
clover  which  shall  arise  in  the  last  year  of  this  demise,  and  the 
whole  of  the  straw  and  chaff  arising  from  the  corn  in  the  said 
last   year,  which  half  of  the  hay,  and  the  entirety  of  which 
straw  and  chaff,  shall  be  left  upon  the  said  premises,  for  the 
benefit  of  the  person  or  persons  for  the  time  being  entitled  as 
aforesaid,  or  his,  her,  or  their  succeeding  tenant  or  tenants  of 
Landlord     the  said  premises ;  which  hay,  however,  is  to  be  so  left  upon 
Deeding'      ^^'^  premises  only  for  the  purpose  of  giving  an  option  to  such 

tenant  to     person  or  persons,  his,  her,  or  their  succeeding  tenant  or  tenants. 

have  an  op-       ,  .         .  ,  , 

tion  to  pur-  SO  becoming  the  purchaser  or  purchasers  thereof,  at  so  much 
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money  as  the  same  shall  be  reasonably  worth  in  the  judgment  ^hase  the 
of  two  judicious  persons,  one  of  them  to  be  chosen  by  the  said  avaluation. 
C.  B.,  his  executors,  administrators,  and  assigns,  and  the  other 
of  them  to  be  chosen  by  the  person  or  persons  taking  the  same ; 
and  in  case  such  two  persons  so  chosen  shall  disagree  as  to  the 
amount  of  such  valuation,  then  the  same  shall  be  referred  to 
the  valuation  of  a  third  judicious  person,  to  be  chosen  by  the 
two  first  chosen,  and  the  valuation  to  be  made  shall  be  binding 
and  conclusive  upon  all  the  said  parties. 

And   also   shall  and  will   spend  and  lay,  in  a  husbandlike 
manner,  where  the  same  shall  be  most  wanted,  all  and  every 
the  dung,  manure,  muck,  and  compost  that  shall  arise  and  be  Also  to 
made  during   the    continuance    of  this  demise,  from  the  hay,  dung  made 
straw,  clover,  and  turnips  that  shall  be  so  spent  and  consumed  1"""^  *j^ 
on  the  said  premises  as  aforesaid,  except  the  dung,  manure,  premises, 
and  compost  that  shall  arise  and  be  made  therefrom  in  the 
last  year  of  this  demise,  and  during  the  time  that  shall  elapse 
between  the  end  of  this  demise  and  the  first  day  of  May  then 
next  ensuing,  and  shall  and  will  turn  in  heaps  and  leave  in  the 
yard,   or   some   other  convenient  part   of  the   said   premises 
hereinbefore  limited,  appointed,  and  demised,  the  dung,  manure,  and  so 
muck,  and  compost  so  excepted  as  aforesaid,  except  such  part  g|^|_    ® 
thereof  as  shall  be  used  for  preparing  turnips  for  the  benefit  of 
the  person  or  persons  for  the  time  being  entitled  as  aforesaid, 
or   his   or   their   succeeding   tenant   or   tenants   of  the   same 
premises,  without  any  allowance  being  made  to  him  or  them, 
in  respect  of  the  same. 

And  also  that  he,  the  said  C.  B.,  his  executors,  adminis- 
trators, or  assigns  shall  and  will  yearly,  and  every  year  during 
the  continuance  of  this  demise,  in  a  husbandlike  manner,  cut.  Also  to 

scour,  or  cause  and  procure  to  be  cut  and  scoured yards  Pitches  and 

of  the  fences  and  ditches  upon  such  part  of  the  arable  land  <="■'  fences. 

hereinbefore  limited,  appointed,  and  demised ;  and roods 

of  the  fences  and  ditches  upon  such  part  of  the  marsh  lands  as 
shall  most  require  cutting  and  scouring  ;  and  do  or  cause  to  be 
done  all  such  outhawking,  danking,  and  planting  necessary  for 
that  purpose,  being  allowed  bushes,  thorns,  and  other  fencing, 
sufficient,  to  be  taken  from  the  premises.  / 

And  the   said  E.  H.  doth  hereby,  for  himself,   his   heirs, 
executors,   and   administrators,  covenant,   promise,  and   agree  by^^^and 
with   and    to   the    said    C.  B.,   his    executors,    administrators,  with  lessee 
and  assigns,  that  he,  the  said  C.  B.,  his  executors,  adminis-  enjoyment. 
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trators,  and  assigns,  paying  the  said  yearly  rent  of  $800 
hereinbefore  reserved,  as  the  same  shall  become  due  and 
payable,  in  the  manner  and  form  aforesaid,  and  well  and  truly 
observing,  performing,  fulfilling,  and  keeping  all  and  singular 
the  covenants  and  agreements  hereinbefore  contained,  on  his 
and  their  parts  to  be  observed,  performed,  fulfilled,  and  kept 
according  to  the  true  intent  and  meaning  of  these  presents,  shall 
or  lawfully  may,  peaceably  and  quietly  have,  hold,  use,  occupy, 
possess,  and  enjoy  all  and  singular  the  said  messuage  or  farm- 
house, and  other  premises  hereinbefore  limited,  appointed,  and 
demised,  or  expressed  and  intended  so  to  be,  with  their  appur- 
tenances, during  the  said  term  of  twenty-one  years,  without  the 
lawful  let,  suit,  trouble,  or  hinderance  of  or  by  the  person  or 
persons  for  the  time  being  entitled  as  aforesaid,  or  any  person 
or  persons  whomsoever  lawfully  obtaining  or  to  claim  by,  from, 
under,  or  in  trust  for  such  person  or  persons,  or  any  of  them. 
In  witness,  &c. 


NO.  XXV. 

Agreement  for  Lodgings. 

Memorandum  of  an  agreement  entered  into  this  day 

of ,  1804,  by  and  between  A.  B.,  of,  &c.,  and  C.  D.,  of, 

&c.,  whereby  the  said  A.  B.  agrees  to  let,  and  the  said  C.  D. 
agrees  to  take,  the  rooms  or  apartments  following,  that  is  to 
say :  an  entire  first  floor,  and  one  room  in  the  attic  story  or 
garrets,  and  a  back-kitchen  and  cellar  opposite,  with  the  use  of 
the  yard  for  drying  linen,  or  beating  carpets  or  clothes,  being 
part   of  a   house  and  premises  in  which  the  said  A.  B.  now 

resides,  situate  and  being  in  • .     To  have  and  to  hold  the 

said  rooms  or  apartments,  and  the  use  of  the  said  yard  as 
aforesaid,  for  and  during  the  term  of  half  a  year,  to  commence 

from next  after  the  date  hereof,  at  and  for  the  yearly  rent 

of of  lawful  money  of  the  United  States,  payable  monthly, 

by  even  and  equal  portions,  the  first  payment  to  be  made  on 

■ next  ensuing  the  date  hereof;    and  it  is  further  agreed 

that,  at  the  expiration  of  the  said  term  of  half  a  year,  the  said 
C.  D.  may  hold,  occupy,  and  enjoy  the  said  rooms  and  apart- 
ments, and  have  the  use  of  the  said  yard  as  aforesaid,  from 
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month  to  month,  for  so  long  a  time  as  the  said  C.  D.  and  A.  B. 

may  and  shall  agree  at  the  rent  of for  each  month,  and 

that  each  party  be  at  liberty  to  quit  possession  on  giving  to  the 
other  a  month's  notice  in  writing.  And  it  is  also  further 
agreed  between  the  said  parties,  that  when  the  said  C.  D.  shall 
quit  the  premises,  he  shall  leave  them  in  as  good  a  condition 
and  repair  as  they  shall  be  in  on  his  taking  possession  thereof, 
reasonable  wear  excepted. 
As  witness)  &c. 


NO.  XXVI. 


Agreement  for  Ready-Furnished  Lodgings. 

Memorandum  of  an  agreement,  entered  into  this day  of 

-,  in  the  year  of  our  Lord ,  by  and  between  A.  B.,  of, 


&c.,  of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part,  ,by 
which  the  said  A.  B.  agrees  to  let  to  the  said  C.  D.  a  room  or 
apartment  up  one  pair  of  stairs  forward,  in  his,  the  saW  A.  B.'s 

house,  situate  in Street,  in  the and  county  aforesaid, 

ready  furnished ;  together  with  the  use  and  attendance  of  his 

servant,  in  common  \*ith  the  other  lodgers.     And  also  the 

use  of  a  cellar,  at  the  rent  of of  lawful  money  of  the  United 

States  per  month.  And  the  said  C.  D.  agrees  to  take  the  said 
room  or  apartment,  with  the  use  of  the  servant  and  cellar  as 
aforesaid,  at  the  rent  aforesaid,  and  also  to  find  and  provide  for 
himself  all  manner  of  linen,  and  china  or  crockery  ware  what- 
soever, that  he  shall  have  occasion  for,  and  that  if  he  shall  break 
or  damage  any  part  of  the  furniture  of  the  said  A.  B.  he  will 
make  good  or  repair  the  same,  or  pay  him  sufficient  to  enable 
the  said  A.  B.  to  put  the  same  in  the  same  plight  and  condition 
as  they  now  are  in.  And  it  is  further  agreed,  that  if  either 
party  shall  quit  or  leave  the  premises,  he  shall  respectively  give 
to  or  take  a  month's  notice,  in  writing,  to  be  computed  from  the. 
date  of  the  said  notice. 
As  witness,  &c. 

57* 
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NO.  XXVII. 


1.  Notice  to  quit  hy  the  Landlord  to  his  tenant  from  Tear  to 

Tear. 

Please  to  take  notice,  that  you  are  hereby  required  to  sur- 
render and  deliver  up  possession  of  the  house  and  lot  known  as 

number ,  in Street,  in  the  city  of  New  York,  which 

you  now  hold  of  me,  and  to  remove  therefrom  on  the  first  day 
of  May  next,  pursuant  to  the  provisions  of  the  statute  relating 
to  the  rights  and  duties  of  landlord  and  tenant. 

Dated  this day  of ,  1844. 

A.  B.,  Landlord. 
To  Mr.  C.  D., 

Tenant  in  possession  of  the  premises  above  specified. 

2.   Notice  to  quit  hy  the  Tenant. 

Please  to  take  notice,  that  on  the  first  day  of  May  next  I 
shall  quit  possession,  and    remove    from    the  premises  I  now 

occupy,  known  as  house  and  lot  number ,  in Street, 

in  the  city  of  New  York. 

Dated  this day  of ,  1844 

Yours,  &c.,  C.  D. 

To  Mr.  A.  B. 

3.    The  Like,  where  the   Commencement  of  the  tenancy  is  un- 
certain. 
Mr.  C.  D.:  — 

I  hereby  give  you  notice  to  quit  and  deliver  up,  on  the 

day  of next,  the  possession  of  the  messuage  or  dwelling- 
house  [or  "  rooms  and  apartments,"  or  "  farm-lands  and  prem- 
ises"], with  the  appurtenances,  which   you  now  hold  of  me, 

situate  in  the  of ,  in  the  county  of ,  provided 

your  tenancy  originally  commenced  at  that  time  of  the  year ;  or 
otherwise,  that  you  quit  and  deliver  up  the  possession  of  the 
said  messuage,  &c.,  at  the  end  of  the  current  year  of  your  ten- 
ancy, which  shall  expire  next  after  the  end  of  one  half  year 
from  the  time  of  your  being  served  with  this  notice. 

Dated  the day  of ,  18 — . 

Yours,  &c.,  A.  B. 

To  Mr.  C.  D. 
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4.  Notice  to  the  Tenant,  either  to   quit  the   Premises  or  pay 

Double  Value. 
Sir:— 

I  hereby  give  you  notice  to  quit  and  yield  up,  on  tlie 

day  of next,  possession  of  the  messuage,  lands,  tenements, 

and  hereditaments,  which  you  now  hold  of  me,  situate  at , 

in  the  parish  of ,  and  county  of  ■ ■,  in  failure  whereof  I 

shall  require  and  insist  upon  double  the  value  of  the  said  prem- 
ises, according  to  the  statute  in  such  case  made  and  provided. 

Dated  this day  of . 

Yours,  &c.  A.  B. 

To  C.  D. 


NO.  XXVIII. 

Surrender  of  a  Term  of  Years. 

To  all  to  whom  these  presents  shall  come,  I,  W.E.,  of , 

send  greeting. 

Whereas,  by  indenture,  &c.  \recite  the  lease^,  now  know  ye 

that  I,  the  said  "W.  E.,  in  consideration  of ,  to  me  in  hand 

paid  by  A.  B.,  &c.  (the  receipt,  &c.),  do  hereby  for  me,  my, 
&c.,  surrender  and  yield  up,  from  the  day  of  the  date  hereof, 
unto  the  said  A.  B.,  his,  &c.,  the  said  indenture  of  lease,  and 
all  the  messuage  and  premises  aforesaid,  and  the  term  of  years 
therein  yet  to  come,  with  all  my  right,  title,  and  interest  thereto, 
and  which  I  have  or  claim,  or  hereafter  can  or  may  have  or 
claim,  either  by  virtue  of  said  indenture,  or  otherwise  howso- 
ever ;  and  that  free  and  clear,  and  freely  and  clearly,  &c., 
[^affainst  incumbrances^. 

In  witness,  &c. 


NO.  XXIX. 

Surrender  of  a  Lease  for  Lives. 

To  all  to  whom  these  presents  shall  come,  A.  B.,  of ,  Parties. 

and  C.  his  wife  (before  her  marriage  C.  D.,  spinster),  send 
greeting. 
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Whereas  W- 


Eecites  the 
lease  in- 
tended to     under  seal,  bearing  date  the 
be  surren- 
dered. 


,of. 


The  death 
of  one  of 
the  lives, 
agreement 
to  renew, 


and  the  or- 
der of  the 
court  di- 
rectinp:  the 
surrender. 


Husband 
and  wife 
surrender 


the  demised 
premises 


and  lease  to 
the  said 
W.  S., 


— ,  by  an  indenture  of  lease 
day  of ,  did  grant,  de- 
mise, and  lease  unto  the  said  C.  B.  (then  C.  D.,  spinster),  all 
that  messuage,  &c.  (the  parcels),  to  hold  the  same,  with  the 
appurtenances,  unto  the  said  C.  B.,  her  heirs,  and  assigns,  from 

the day  of ,  for  and  during  the  natural  lives  of  E.  F. 

and  I..K.,  and  the  life  of  the  survivor  or  longer  liver  of  them, 
at  and  under  the  yearly  rents,  and  subject  to  the  covenants  and 
agreements  therein  reserved  and  contained,  and  on  the  part  of 
the  tenant  or  lessee  to  be  paid,  observed,  and  performed.  And 
vfhereas  the  said  E.  F.  hath  departed  this  life ;  and  whereas 
the  said  A.  B.,  and  C.  his  wife,  being  desirous  of  obtaining  a 
renewal  of  the  aforesaid  lease,  in  consequence  of  the  death  of 

the  said  E.  F.  have  applied  to  and  requested  the  said  W 

S to  grant  a  new  lease  of  the  said  demised  premises,  and 

which  the  said  W S has  agreed  to  do  upon  having  the 

said  recited  indenture  of  lease,  and  the  premises  hereby  de- 
mised, surrendered,  and  given  up  in  manner  hereinafter  men- 
tioned ;    and  whereas  by  an  order  of  the  Court  of  Chancery, 

bearing  date  the day  of ,  and  made  on  the  petition  of 

the  said  A.  B.,  and  C.  now  his  wife,  it  is  ordered  (here  recite 
the  order)  ;  Now  these  presents  witness,  that  in  pursuance  of 
the  aforesaid  agreement,  and  in  obedience  to  the  aforesaid  order, 
and  for  and  in  consideration  of  the  sum  of  ten  dollars  of  lawful 
money  of  the  United  States  to  the  said  A.  B.,  and  C.  his  wife, 

paid  by  the  said  W S ,  at  or  immediately  before  the 

sealing  and  delivery  of  these  presents  (the  receipt  whereof  is 
hereby  acknowledged),  they,  the  said  A.  B.,  and  C.  his  wife, 
have  and  each  of  them  hath  surrendered  and  yielded  up,  and 
by  this  present  deed  do  and  each  of  them  doth  surrender  and 

yield  up  unto  the  said  W S the   said   messuage  or 

tenement  and  premises  hereinbefore  described,  and  comprised 
in  the  aforesaid  in  part  recited  indenture  of  lease,  with  the  ap- 
purtenances ;  and  also  the  said  recited  indenture  of  lease.  And 
all  the  estate,  right,  title,  interest,  claim,  and  demand  whatso- 
ever of  them,  the  said  A.  B.,  and  C.  his  wife,  or  either  of  them, 
of,  in,  to,  and  out  of  the  same  premises,  and  every  part  thereof. 
To  the  end  that  all  the  subsisting  estate  and  interest  under  the 
said  indenture  of  lease,  of  and  in  the  said  demised  premises, 
may  merge  and  be  extinguished  in  the  inheritance  of  the  same 
premises,  and  to  the  intent  and  in  confidence  the  said  W 
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S shall  and  do  erant  a  new  lease  of  the  same  premises,  *-°  *«  in- 

°  r  '  tent  that  a 

pursuant  to  theaforesaid  order.  new  lease 

In  witness,  &c.  ^.^^te^. 

Sealed  and  delivered  ) 
in  the  presence  of    ) 


NO.  XXX. 

A  Surrender  hy  way  of  Merger,  Indorsed. 

To  all  to  whom  these  presents  shall  come,  the  within-named  Parties. 
A.  B.,  executor  of  the  last  will  and  testament  of  B.,  his  late 
wife  deceased,  which  said  B.  was  formerly  the  wife  and  after- 
wards the  widow  and  sole  executrix  named  in  the  last  will  and 
testament  of  the  within-named  C.  C,  and  D.  D.,  and  E.  his 
wife,  send  greeting. 

Whereas  the  said  D.  D.,  and  E.  his  wife,  have  agreed  to  pay  Eecites  the 
oflf  and  discharge  the  principal  and  interest  due,  and  to  grow  gu^rren- 
due  to  the  said  A.  B.,  as  executor,  as  aforesaid,  on  the  within  dered. 

written  indenture,  and  the  term  of years  in  the  premises 

herein  comprised,  is  intended  shortly  to  be  assigned  and  trans- 
ferred unto  the  said  D.  D.,  and  E.  his  wife,  or  unto  such  person 
and  persons,  for  such  intents  and  purposes  as  he,  the  said  D.  D., 
and  E.  his  wife,  shall  direct  and  appoint ;  but  previous  thereto 
the  said  D.  D.,  and  E.  his  wife,  are  desirous  of  having  the 
within-mentioned  premises,  and  the  within-mentioned  term  of 

years,  assigned  and  surrendered  to  them,  in  order  to  merge 

the  same  in  the  freehold  and  inheritance  of  the  same  premises, 
and  for  that  purpose  have  applied  to  the  said  A.  B.,  who  hath 
agreed  to  assign  and  surrender  the  same  accordingly. 

Now  these  presents  witness,  that  in  pursuance  of  such  agree-  Surrender 
ment,  and  for  and  in  consideration  of  the  sum  of  five  shillings,  that  it  may 
to  the  said  A.  B.  in  hand  well  and  truly  paid  by  the  said  D.  D.,  '^s'^g^- 
and  E.  his  wife  (the  receipt  whereof  is  hereby  acknowledged), 
he,  the  said  A.  B.,  hath  granted,  surrendered,  and  yielded  up, 
and  doth  hereby,  &c.,  unto  the  said  D.  D.,  and  E.  his  wife,  her 
heirs,   and   assigns,  all,  &c.,  and   premises    comprised   in   the 
within  written  indenture,  and  therein  mentioned  to  be  hereby 
assigned  to  the  said  A.  B.,  with  their  appurtenances,  and  all  the 
estate,  interest,  use,  trust,  property,  claim,  and  demand  whatso- 
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ever,  either  in  law  or  in  equity,  of  him,  the  said  A.  B.,  of,  into, 
or  out  of  the  said  hereditaments  and  premises,  and  to  the  said 

term  of  ■ years,  to  the  intent  that  the  said  term  of 

years  may  be  merged  and  extinguished  in  the  freehold  and  in- 
heritance of  the  hereditaments  and  premises  hereby  surrendered 
or  mentioned,  or  intended  so  to  be,  and  the  remainder  now  to 

come  and  unexpired  of  such  term  of years,  of  and  in  the 

premises  assigned  to  the  said  A.  B.,  may  merge,  and  become 
determined,  and  utterly  extinguished  in  the  reversion,  fee-simple, 
and  inheritance  of  the  same  premises.  \^Add  a  covenant  from 
A.  B.  that  he  hath  not  incumbered.^ 


NO.  XXXI. 

A  Surrender  of  a  Term  {Part  of  the  Leased  Premises  having 
been  destroyed  hy  Fire),  Indorsed  on  the  Lease. 

Whereas  the  'within-mentioned  messuage  or  tenement  hath 
been  lately  burnt  down  and  destroyed  by  fire,  and  the  within- 
named  A.  hath  requested  the  within-named  B.  and  C.  to  sur- 
render to  him,  the  said  A.,  the  site  or  parcel  of  ground  whereon 
the  said  messuage  or  tenement  lately  stood,  for  all  the  residue 

and  remainder  of  the  said  term  of years,  by  the  said  within 

written  indenture  granted  therein,  now  to  come  and  unexpired, 
to  the  intent  that  the  same  residue  may  merge  and  be  extin- 
guished in  the  estate  and  interest  of  him,  the  said  A.,  in  the 
same  premises  respectively,  which  they,  the  said  B.  and  C, 
have  consented  and  agreed  to  do ;  now  these  presents  witness, 
that  in  compliance  with  the  said  request  of  the  said  A.,  and 
also  for  and  in  c6nsideration  of  five  shiUings,  to  the  said  B.  and 
C.  paid  by  the  said  A.  (the  receipt,  &c.),  they,  the  said  B.  and 
C.  have  surrendered  and  yielded  up,  and  by  these  presents  do, 
&c.,  unto  (he  said  A.,  his  executors,  administrators,  and  assigns, 
all  that  the  said  site,  &c.,  and  all  the  estate,  &c. ;  to  have  and 
to  hold  the  said  site,  &c.,  and  all  and  singular  other  the  prem- 
ises hereby  surrendered  and  yielded  up,  or  intended  so  to  be, 
with  their  and  every  of  their  appurtenance,  unto  the  said  A., 
his  executors,  administrators,  and  assigns,  from  henceforth,  for 
and  during  all  the  rest,  residue,  and  remainder  of  the  said  term 
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of  years,  by  the  said  within  written  indenture  granted 

therein,  now  to  come  and  unexpired,  to  the  intent  and  purpose 
that  tlie  same  residue  may  merge  and  be  extinguished  in  the 
estate  and  interest  of  him,  the  said  A.,  in  the  said  premises 
respectively. 
In  witness,  &c. 
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ABATEMENT  of  nuisance     . 

previous  demand  unnecessary 

of  rent,  when  allowed     . 
ABATOR,  who  is  .  .  . 

ABUSE  OF  DISTRESS 
ACCEPTANCE  of  new  lease,  operates  as  a  surrender 

of  rent,  creates  a  tenancy 

when  a  waiver  of  notice  to  quit 
of  forfeiture 

of  assignee,  may  discharge  a  lessee 
ACCIDENT,  does  not  suspend  rent 

nor  discharge  liabihty  to  repair 
ACCIDENTAL  EIRE,  tenant  not  Hable  for 
ACKNOWLEDGMENT  OP  LEASE,  when  necessary 

by  married  woman 
ACTION  by  tenants  in  common 

for  injuries  to  the  inheritance 

by  joint  tenants 

for  double  rent 

against  sheriff  for  not  retaining  rent 

of  debt  for  rent 

for  use  and  occupation 

in  equity  for  rent 

of  covenant 

for  waste 

of  ejectment 

to  recover  possession 

for  irregular  or  excessive  distress 

of  replevin 

for  trespass 
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ACT  OF  GOD,  when  tenant  not  liable  for 

entitles  tenant  to  emblements 
ACTUAL  ENTRY,  on  lands 

(See  Entry.) 

lessee  cannot  bring  action  before 

use  and  occupation  will  not  lie  before 
'   by  landlord  on  termination  of  lease 
ADMINISTRATOR,  leases  by 

right  of,  to  emblements 
ADVERSE  POSSESSION,  what  is       . 
ADVERTISING  PREMISES  FOR  SALE,  effect  of 

by  landlord,  no  dissolution  of  tenancy 
AFFIDAVIT  to  authorize  distress 

to  claim  rent  of  execution  creditor 

for  summary  proceedings 
AGENT,  leases  by     . 

when  he  exceeds  his  authority 

in  whose  name  to  be  made 

when  personally  liable 

form  of  execution  by 

cannot  take  lease     . 

of  joint  tenants,  notice  to  quit  by 

notice  to  quit  by 

when  must  have  previous  authority 
AGREEMENT  FOR  A  LEASE,  what 

what  does  not  amount  to 

how  it  differs  from  a  present  demise 

for  more  than  a  year  to  be  in  writing 

when  part  performance  sutficient 

when  enforced  in  equity 

what  it  should  contain 

when  performance  enforced 

when  not 

must  conform  to  the  statute 

not  executory,  if  there  be  words  of  present  demise 
or  the  estate  is  to  vest  over     . 
or  the  terms  are  uncertain 

general  rule  as  to 

if  void,  still  fixes  the  rent 
AGRICULTURAL  FIXTURES 

(See  Fixtures.) 
ALIEN  may  take  a  lease 

cannot  make  a  lease 
ALTERATION.  OF  LEASE,  effect  of 
AMBIGUITY  construed  in  favor  of  lessee 
ANIMALS  to  be  kept  within  inclosure 

waste  in  respect  to  . 

when  distrainable    .... 


360 

535 

68 

178 

641 

524 

133 

53^ 

85 

406 

473 

579 

599 

721 

137 

138 

139 

140 

141 

142 

479 

480 

479 

37 

38 

38 

28 

32 

34 

44 

46 

48 

49 

39 

41 

42 

43 

80 

548 

143 
144 
165 
81 
186 
347 
501 


INDEX. 


687 


APPAREL  cannot  be  distrained 
APPORTIONMENT  OF  RENT,  when       . 

■when  not         .... 
APPRAISEMENT,  when  to  be  made     ' 
APPURTENANCES,  what  are 

when  depending  upon  evidence 
ASSESSMENT,  covenant  to  pay 
ASSIGN,  covenant  not  to 

what  is  a  breach  of         . 

preemption  right  on 

depositing  lease  as  security,  no  breach 

when  restricted  to  particular  person 

by  operation  of  law,  no  breach  of  covenant 

except  otherwise  agreed 

discharged  by  license,  though  partial 

unless  it  be  stipulated  to  the  contrary    . 

when  not  discharged 

breach  of,  when  waived 

not  relieved  in  equity     . 
ASSIGNMENT,  how  it  differs  from  an  underlease 

in  fact  to  be  in  writing 

requisites  of  .  .  . 

transfer  of  an  equitable  interest  does  not  amount  to 

cannot  be  under  an  older  title 

what  interests  may  be  assigned 

what  are  understood  to  be  usual  covenants  in 

in  law,  what  constitutes 

when  by  marriage    . 
devise 

executorship 
sale  under  execution 

of  premises  mortgaged 

consequences  of  .  .  . 

ASSIGNEE,  nature  of  his  title 

bound  only  by  covenants  running  with  the  land 

of  the  reversion,  entitled  to  the  benefit  of  lessee's  covenants 

his  title  complete,  without  an  attornment 

bound  only  to  the  extent  of  premises  in  his  possession 

without  the  aid  of  the  statute 

statutory  provisions 

when  chargeable  pro  tanto 

not  chargeable  on  mere  collateral  covenants 

may  have  the  benefit  of  all  covenants  running  with  the  land 

of  reversion,  entitled  to  rents 

unless  reserved  by  assignor 

no  privity,  between  him  and  under-tenant 

not  liable  on  lessee's  covenants 

liable  only  during  occupation 
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ASSIGNEE  —  Continued. 

actual  entry  by,  unnecessary 

but  must  accept  the  assignment 

diseBarged  from  ftirther  liability,  by  assigning  over 

even  if  assignment  be  nominal 

mortgagee  not  liable  as  assignee     . 

in  bankruptcy,  when  liable     . 

effect  of,  on  lessee's  covenant 

must  elect  in  reasonable  time 

executor  chargeable  as  assignee 

when  he  is  not 

may  discharge  himself  by  assignment 

liability  of  heir  as  assignee 
ASSUMPSIT,  for  use  and  occupation      . 
ASSURANCE,  covenant  for  further 

what  constitutes  breach  of 

■when  new  lease  to  be  executed 
ATTORNEY,  execution  of  lease  by 
ATTORNMENT  by  tenant  unnecessary 
AUCTIONEER,  distress  on  goods  in  his  hands 
AVOWRY,  what  it  is        . 

and  cognizance 
AWAY-GOING  CROP,  when  tenant  entitled  to 
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BAILIFF,  warrant  of  distress  to 

his  authority  to  distrain 

liability  of  landlord  for  his  acts 

acting  for  joint  tenants 
BALL-ROOM,  not  a  fixture    . 
BANKRUPTCY  forfeits  covenant  of  renewal 

bars  suit  for  specific  performance 
e         effect  of,  on  accruing  rent 

does  not  discharge  rent  to  accrue 
BARN,  when  not  a  fixture 
BARON  AND  FEME 

{See  Husband  and  Wife.) 
BEASTS  OF  THE  PLOUGH  privileged  from  distress 
BILL  OR  NOTE  does  not  extinguish  rent 
BLIND  PERSON,  lease  by  .  .  . 

BOARDERS,  property  of,  not  distralnable 
BOND  no  satisfaction  of  rent 
BOUNDARIES,  specified  and  artificial 
BOUNDARY  TREES,  may  be  lopped 
BREACH  OF  AGREEMENT  bars  a  specific  performance 
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BREAKING  OPEN  DOORS 

{See  Distress.) 
BUILDING  after  a  certain  pattern,  covenant  for 

right  of  support  from 

risk  of  re«ioval 

erected  for  purposes  of  trade 
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415 
231 
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c. 

CANCELLING  A  LEASE  no  surrender 
CARELESSNESS  in  use  of  fire     . 

or  other  lawful  thing 

in  preventing  accidents 

no  liability  for,  if  mutual 
CARRIER,  goods  in  his  possession,  not  distrainable 
CATTLE,  when  distrainable    . 
CHATTELS,  may  be  leased 

real,  husband's  right  to  wife's 
CHIMNEY-PIECES,  when  fixtures 

COLLATERAL  COVENANTS  do  not  run  with  the  land 
COIMMENCEMENT  OF  LEASE,  when       . 

what  evidence  of 

lease  void  for  uncertainty  in 

when  on  a  future  event 

when  from  day  of  date 
COMMITTEE  OF  LUNATIC,  leases  by 
COMMONS,  what  is 

when  appendant 

cannot  be  apportioned 
CONTINUANCE  OF  LEASE,  when  optional 

in  the  city  of  New  York 

first  day  excluded 

when  lease  void  for  uncertainty  in 

when  agent  exceeds  his  power 
CONDITION  IN  LAW  AND  BY  DEED 

how  it  differs  from  a  limitation 

what  implied  in  the  relation  of  landlord  and  tenant 

when  precedent  or  subsequent 

does  not  depend  upon  words 

precedent,  construed  liberally 

by  what  words  created 

implied  in  a  proviso 

when  to  be  annexed  to  the  estate 

impossible,  effect  of 

personal  disability  does  not  excuse 

illegal  or  contrary  to  public  policy 

repugnant  to  the  grant 

58* 
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218 
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CONDITION  IN  LAW  AND  BY  DEED  —  Continued. 

effect  of  license  on 

forfeiture  of,  how  waived 

defeasible  by  actual  entry 

when  it  renders  a  lease  void  or  voidable 

substantial  performance  of,  sufficient 

of  reentry  on  breach  of 

effect  of  . 

operates  only  during  term 

to  whom  reserved 

will  run  with  the  land 

who  may  take  advantage  of 

when  by  assignee  of  reversion 

not  by  assignee  of  part 

when  demand  necessary 

no  actual  entry  required 

how  when  no  sufficient  distress  on  premises 

no  reentry,  unless  expressly  reserved 

■when  previous  notice  required 

effect  of  reentry  clause 

when  mortgagee  may  redeem 

lessor  entering  avoids  all  incumbrances 

not  apportionable     . 

nor  implied  as  to  state  of  premises 
CONFIRMATION  OF  LEASE,  by  infant   . 

of  husband's  lease,  by  wife 
CONSERVATORY,  when  a  trade  fixture      . 
CONSIDERATION,  sufficient,  must  appear 
CONSTRUCTION  OF  COVENANTS,  rules  fo: 
CORN,  when  distrainable 
CORPORATION,  leases  by 

how  it  may  act 

when  by  board  of  directors     . 

effect  of  its  seal 
CO-TENANT,  rights  of 
COUNTRY,  custom  of,  effect  of 
COUNTERPART  OF  LEASE,  what 
COVENANT,  action  of,  when  it  lies 

when  by  assignee  of  the  reversion 

for  unliquidated  damages 

when  by  an  heir  or  executor 

how  far  assignee  liable  to 

in  whose  name  to  be  brought 

by  one  interested  in  deed-poll,  though  not  named 

against  whom  it  lies 

what  declaration  should  contain 

practice,  when  covenant  under  penalty 

assignment  of  breaches 


164, 
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COVENANT—  Continued. 
general  issue  in 
plea  of  eviction 
statement  of  paramount  title 
apportionment  of  rent  in 
assignment  before  breach 
payment,  must  be  involuntary 
what  cannot  be  set  off 
plea  of  nnn  damnificatus 
relief  in  equity 
COVENANTS,  what  are  usual  between  lessor  and  lessee 
usual  as  between  assignor  and  assignee 
advantage  of,  under  a  penalty 
definition  of 
when  express 
by  what  words 

may  be  in  any  part  of  the  deed     . 
may  be  in  form  of  an  exception 
recital 
proviso 
the  word  agreed,  essential 
rules  of  construction 
when  implied 
may  be  qualified      .... 
distinctions  between  express  and  implied  covenants 
importance  of  these  distinctions 
none  implied  in  New  York 
how  they  arise  under  a  deed-poll 
lessee  not  bound  unless  he  signs     . 
when  they  run  with  the  land 
when  collateral 
what  run  with  the  land 
when  personal 

divisible 

joint  or  several 

dependent 

void  or  illegal 

contrary  to  public  policy 

hard  or  oppressive 
how  discharged  or  suspended 

by  tearing  off  seals 
implied,  to  be  liberally  construed 
on  the  part  of  the  lessor  for  quiet  enjoyment 
against  incumbrances 
for  further  assurance    '  . 
to  make  repairs 
to  renew  the  lease 
to  pay  taxes  and  assessments 
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COVENANTS  —  Continued. 

on  the  part  of  the  lessee  to  make  repairs 

to  pay  rent 

to  pay  taxes  and  assessments 

to  Insure 
_jiot  to  assign    . 
,/-■'  to  reside  on  the  premises 

to  build  after  a  certain  pattern 

against  carrying  on  trades 

for  particular  mode  of  cultivation 

to  redeliver  fixtures 
CROPS,  when  distrainable 

rights  to  away-going 
CULTIVATION,  covenant  for  particular  modes  of 

when  Implied 

how  far  sustained  in  equity 

when  It  runs  with  the  land 

rights  of  landlord  with  respect  to 

effect  of  custom  on 
CURTESY,  tenant  by  the,  leases  of 

waste  by  ... 

CUSTOM,  how  far  it  regulates  an  agreement 

as  to  away-going  crops 

eiFect  of,  as  to  fixtures     . 


D. 

DATE  OF  LEASE,  how  far  immaterial 

effect  of  a  reference  to,  in  lease     . 

how  to  day  of  date 

insertion  of  an,  impossible 
DAYTIME,  distress  must  be  taken  in 
DEAF  AND  DUMB  PERSON,  lease  by 
DEATPI  OF  LESSOR,  effect  of    . 

LESSEE,  effect  of 
DEBT  FOR  RENT,  action  of 

is  the  proper  remedy  against  assignee  of  a  term  .  ' 

or  against  a  lessee  who  enters  tortiously 

when  for  use  and  occupation  generally 

lies  against  tenant  for  life,  years,  or  at  will 

although  he  may  have  assigned 

not  against  lessee,  after  acceptance  of  rent  from  assignee 

against  assignee,  only  concurrently  with  his  Interest     . 

against  tenant  by  sufferance,  for  double  rent 
holding  over  after  notice 

deed  need  not  be  declared  on 

or  mesne  assignments  set  out 
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DEBT  FOR  n'El^JT  —  Continued. 

unless  in  suit  by  assignee  of  the  reversion 
when  local,  or  transitory- 
how  laid  against  an  executor 
special  pleas  in 
when  set-ofF  not  allowed 
unless  by  way  of  payment 
when  mortgagee  may  maintain 
plea  of  tender  in 
DEED,  when  required  for  a  demise 

for  a  surrender    . 
for  an  assignment 
how  executed  by  an  agent 
takes  effect  from  delivery 
effect  of  registering 
poll,  action  on 

commencement  of  term  on  delivery  of 
DEDUCTIONS  FEOM  KENT,  when  made 

OF  TAX  from  rent     . 
DELIVERY  OF  DEED,  what  constitutes 

when  in  escrow 
DEMAND  OF  RENT  to  create  a  forfeiture 
when  a  waiver  of  forfeiture 

of  notice  to  quit 
DEMISE,  what  property  the  subject  of 
of  live-stock 
when  by  implication 

by  express  agreement   . 
to  be  in  writing 
by  possession 
under  seal 
how  it  differs  from  an  agreement 
possession  necessary  to    . 
when  by  a  disseizor 
infant 

married  woman 
joint  tenants     . 
tenant  for  years 
mortgagor  and  mortgagee 
corporations 
agents  and  attorneys 
executors  and  guardia 
aliens 
DENIZEN  may  make  leases 
DESCRIPTION  OF  PREMISES 
if  general,  incident  passes 
appurtenances  follow 
imperfections  in 
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DESERTION  OF  PREMISES,  how  landlord  may  enter  on 
DESTRUCTION  OF  PREMISES,  avoids  the  lease     . 
DETERMINATION  OF  TENANCY,  by  lapse  of  time 

by  notice  to  quit 
forfeiture     . 
merger 
surrender    . 

taking  premises  for  public  use 
destruction  of  building 
becoming  house  of  ill-fame 
tenant's  disclaimer 

rights  of  tenant  on 
landlord  on 
DEVISEE,  when  bound  by  lessor's  covenants 

entitled  to  the  benefit  of  covenants 
DISSOLUTION  OF  TENANCY,  various  modes  of 

consequences  of 
DISCLAIMER  BY  TENANT,  forfeits  his  term 
DISSEISIN,  what     . 
DISTRESS  FOR  RENT,  history  and  policy  of 

nature  of  the  remedy 

in  what  States  it  prevails 

incident  to  every  species  of  rent     . 

amount  of  rent  must  be  fixed  with  certainty 

lies  only  upon  an  actual  demise 

right  not  extinguished  by  a  note,  or  judgment  for  rent 

no  previous  demand  necessary 

in  whose  name  to  be  made 

when  by  assignee  of  reversion 
joint  tenants 

after  removal  of  goods  from  premises 

such  removal  must  be  fraudulent 

and  not  after  a  hona  fide  sale  or  mortgage 

mortgagee  may  distrain  at  common  law 

otherwise  in  New  York 

at  what  time  may  be  made 

not  after  a  tender 

separate  distresses,  on  several  demises 

in  what  place  may  be  taken 

how  entry  on  the  premises  to  be  made   . 

by  whom  conducted 

affidavit  tc  be  made 

landlord's  warrant 

for  what  amount  of  rent 

cannot  include  interest    . 

inventory  to  be  taken 

what  goods  distrainable 

goods  not  the  property  of  the  tenant 
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DISTRESS  FOR  IR'ENT  —  Continued. 
exempt  by  statute 
privileged  conditionally 
which  cannot  be  identified    . 
privileged  for  the  benefit  of  trade 
on  deposit 

with  a  common  carrier  . 
things  ferce  naturce 

fixtures     .... 
goods  sold,  but  remaining  on  the  premises 
in  custody  of  the  law     . 
a  receiver 
things  in  actual  use 
wearing  apparel 
goods  of  boarders  at  hotels 

public  ambassadors 
cattle  of  stranger  on  premises 
goods  taken  in  execution 
notice  of  affidavit  to  sherifi"  in  this  case 
sherifi"  to  retain  a  year's  rent  thereon 
how  far  the  lien  extends 
not  as  against  an  under-tenant 
officer's  liability  in  this  case    . 
how  to  be  proceeded  against 
proceedings,  if  tenant  denies  rent  to  be  due 
how  goods  to  be  disposed  of 
cattle  to  be  impounded 
notice  to  tenant 
pound-breach  and  rescue 
cannot  be  used 
liability,  if  distress  be  injured 
appraisement  and  sale  of  goods 
fraudulent  removal  of  goods   . 
search  warrant  for 
liability  for  irregular  distress 
wrongful  distress 
not  liable  for  trespass,  ah  initio 
DISTURBANCE,  what  amounts  to 
what  will  amount  to  a  nuisance 
must  be  of  a  substantial  character 
remedies  of  tenant  for 
DIVISION  FENCES 

when  may  be  removed 
trees  growing  in 
DOG,  trespass  by 

vicious,  on  premises 
DOOR,  outer,  not  to  be  broken  on  distraining 
except  for  goods  fraudulently  removed 
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DOUBLE  RENT,  tenant  holding  over  liable  for 

demand  and  notice  necessary 

when  notice  to  be  given 
waived 

consequence  of  notice  given  by  tenant 

verbal  notice  by  tenant  sufficient 
DRUNKARD,  lease  by,  void 
DUMB  PERSON,  lease  by      . 
DURATION  OF  LEASE,  how  ascertained 

when  uncertainty  renders  lease  void 

how  rendered  certain 

with  reference  to  matter  ex  post  facto 

when  optional 

so  long  as  both  parties  please 

when  lessor  exceeds  his  own  interest 
DURESS,  lease  under 


EASEMENTS,  what  attached  to  tenancy 

how  created     .... 
assigned 
extinguished 

when  by  prescription 
EJECTMENT,  when  by  lessor 

against  whom,  and  for  what  property     . 

when  notice  to  quit  must  be  given 
by  mortgagee 

how  premises  to  be  described 

landlord  need  not  show  title 

proof  of  lease  necessary 

if  lessor's  interest  has  expired 

relief  against 

action  for  mesne  profits 

against  whom,  for  such  profits 

{See  Summary  Proceedings.) 
EMBLEMENTS,  what,  and  who  entitled  to    . 

out  of  what  claimed 

when  lease  terminated  by  act  of  law 

none,  if  termination  of  lease  is  certain 

when  under-tenant  entitled  to 
in  favor  of  trade 

no  compensation  for  ploughing 

tenant  for  years  not  entitled  to 

except  by  custom     . 

eifect  of  usage  in  respect  to  '. 

as  to  removal  of  manure 
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EMBLEMENTS—  Continued. 

■when  outgoing  tenant  entitled  to    . 

when  he  loses  his  improvements 
ENTRY,  necessity  of,  by  lessee 

his  right  of  .  .  . 

landlord's  right  of,  on  termination  of  lease 
EQUITY,  will  restrain  breach  of  covenant     . 

wiU  prevent  waste 

grant  specific  performance 

when  refuse  to  direct  renewal 

relief,  in  case  of  forfeiture 

suit  in,  for  rent 
EQUITABLE  MORTGAGEE,  not  liable  for  covenants 
ESCHEAT  of  alien's  property 
ESCROW,  what  is 
ESTATE  FOR  LIFE,  how  created       . 

must  commence  in  prcesenti     . 

for  vears,  may  commence  in  fuiuro 
ESTOPPEL,  lease  by        . 

effect  of  recitals  in  creating 

must  be  reciprocal 

who  bound  by 

when  by  matter  in  pais 
ESTOVERS,  what  may  be  taken 

who  entitled  to 

must  be  reasonable 
EVICTION,  suspends  rent 

even  out  of  part,  if  by  lessor 

lessor's  guaranty  against 

his  neglect  is  not 

by  title  paramount,  rent  apportioned 

when  by  landlord's  nuisance 

though  not  continued,  discharges  rent 

what  will  amount  to 

covenant  against,  how  broken 

damages  for     .... 
EXCEPTIONS  AND  RESERVATIONS  in  a  lease 

difference  between 
EXCESSIVE  DISTRESS,  action  for 
EXECUTION,  term  may  be  sold  under 

of  a  lease,  what 

when  it  takes  effect 
in  escrow 

complete  without  witness 

how  it  affects  the  right  of  distress 
EXECUTOR  AND  ADMINISTRATOR,  leases  by 

one  may  execute 

when  may  be  avoided 

59 
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EXECUTOR  AND  ADMimSTR ATOU—  Continued. 

when  he  takes  a  term  of  years 

how  far  chargeable  with  rent 

when  he  may  waive  lease 

what  covenants  entitled  to 

when  entitled  to  rent 

emblements 
distrain 

of  lessee,  what  covenants  entitled  to 
bound  by 

when  liable  for  waste  by  testator   . 
EXPIRATION  OF  TENANCY,  tenant's  duties  on 

his  right  on      . 
EXPRESS  TENANCY,  what 
EXTINGUISHMENT  OF  EASEMENTS 


434 
459 
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F. 

FACTOR,  goods  of  his  principal  not  distrainable 
FARMING  LEASES,  restrictions  on     . 
FEME  COVERT,  leases  by 

{See  Married  Women.) 
FEE-SIMPLE,  reservation  of  rent  on     . 
FENCES,  division,  tenant  bound  to  support 

damages  for  not  repairing 

who  bound  to  make 

trespass  by  animals  on     . 

when  may  be  removed 
FINES,  on  alienation  of  lease  .  ■ 
FIRE,  tenant  liable  for  careless  use  of 
not  for  accidental 
nor  to  Tebuild,  in  case  of 
except  under  covenant 

no  suspension  of  rent 

lessor  not  liable  to  rebuild  in  case  of 
FISHERY,  common  of,  may  be  leased 

what  is  .  .  . 

confined  to  fresh  water 

none  in  navigable  stream 
FIXTURES,  covenant  to  redeliver  . 

what  are  at  common  law 

trade  fixtures  when  removable 
extends  to  houses  . 

gardeners  and  nurserymen 

domestic  fixtures  and  ornaments     . 

agricultural,  not  removable     . 

mere  personal  chattels,  not  fixtures 

may  be  mortgaged  and  sold    . 
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FIXTURES  —  Continued. 

regulated  by  local  customs 

can  only  be  removed  before  tlie  end  of  the  term   . 

or  during  the  tenant's  possession     . 

freehold  must  not  be  injured  by  removal 

when  tenant's  right  to  not  abandoned 
landlord  entitled  to        . 

not  distrainable  .... 

FORCIBLE  ENTRY  AND  DETAINER,  what  amounts  to       . 

to  whom  complaint  to  be  made 

how  made  ..... 

proceedings  therein         .... 

title  not  to  be  questioned        .... 

award  of  restitution         .... 

indictment  for  . 

FORFEITURE,  what  amounts  to 

in  case  of  waste       .  '    . 

distinction  between  void  and 'voidable  leases 

voidable  only  at  the  election  of  lessor    . 

when  for  non-payment  of  rent 

what  amounts  to  a  waiver       .... 

no  waiver,  if  cause  of  forfeiture  continues 

reentry  for  subsequent  breach 

when  demand  of  rent  necessary 

relief  from,  in  case  of  non-payment 

no  relief  for  breach  of  any  other  covenant     . 

nor  for  a  wilful  neglect  .... 

FRAUDS,  what  demises  within  statute  of 

lease  obtained  by,  void  .... 

all  assignments  within  this  statute  . 
FRAUDULENT  removal  of  goods  . 
FROM  THE  DAY  of  the  date,  meaning  of 
FRUIT  falling  over  line  fence,  may  be  retaken 
FURNISHED  APARTMENTS,  no  implied  condition  on  letting  of 
FURNITURE  may  be  leased  .... 

FURTHER  assurance,  covenant  for        . 

will  cover  subsequently  .acquired  title     . 

extends  only  to  reasonable  acts 

when  deed  to  be  executed  *    . 

what  constitutes  breach  of  .  .  . 

FUTURE  interest,  lease  of  ...  . 

effect  of  stipulation  for    . 


G. 

GARDEN,  passes  with  lease  of  house 
GARDENERS,  when  tenants  may  remove  trees,  &c. 
GOOD  WILL  of  a  lease,  what 


161 

546 

332,336 
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GRANT,  what  passes  under 

construed  most  strongly  against  grantor 
GRANTEE  of  the  reversion,  rights  of     .         -       . 

can  sue  for  breach  in  his  time  only 
GUARDIAN,  leases  by 

GROUND-RENT,  if  under-tenant  pays  may  deduct 
GROWING  CROPS 

(See   Crops) 


161 
251 
439 
445 
135 
395 
538 


H. 

HEIR  of  lessor,  what  covenants  bound  by 

descend  to 

of  lessee,  what  covenants  bound  by 
descend  to 
HEREDITAMENTS,  leases  of 

rent  cannot  issue  from     . 
HIGHWAY,  tenant  must  not  encumber 

cattle  not  allowed  upon  . 

grass  on,  to  whom  it  belongs  . 
HOLDING  OVER,  when  upon  terms  of  original  demise 

consequences  of 

statutory  penalty  upon    . 

what  notice  required 

to  whom  given 

when  notice  to  be  given 

after  notice  by  tenant 

when  landlord  may  reenter     . 

when  under  authority  in  fact 

liability  for  special  damages    . 

of  trustees  and  guardians 

how  far  tenant  justifiable  in    . 
HUSBAND  and  wife,  leases  by 

when  voidable  at  common  law 

not  in  the  United  States 
'      must  be  by  deed 
HUSBANDRY,  good,  what  requisite  to 


462 
463 
462 
463 

17 
369 
193 
183 
186 

58 
524 
525 
526 
527 
528 
529 
531 
632 
530 
530 
533 
101 
102 
103 
103 
544 


IDIOTS,  leases  by 

binding,  if  no  advantage  taken  of 
IMPLIED  TENANCY,  when 

covenant,  what 

conditions,  effect  of 
IMPOUNDING  CATTLE,  when 

effect  of  tender  of  rent,  before 

who  must  provide  food  for 


97 
98 
19 
257 
274 
605 
606 
605 
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IMPEACHMENT  of  waste,  what     . 
INCOMING  TENANT 

(See  Custom.) 
INCORPOREAL  HEREDITAMENTS 
INDEMNITY,  when  under-tenant  entitled  to 
INDENTURE,  formal  parts  of 

differs  from  deed-poll 

date  of      . 

names  of  parties 

recitals  in 

reservation  of  rent  in 

exceptions 

words  of  demise 

description  of  premises 
INDORS  KMENT,  when  part  of  deed     . 
INDORSEMENTS  on  lease,  effect  of 
INCUMBRANCES,  covenant  against     . 

tenant  for  life,  bound  to  keep  down 

outstanding  claim,  a  breach 

to  what  acts  it  extends 

prior  mortgage,  a  breach  before  eviction 

the  rule  of  damages 
INDICTMENT,  for  forcible  entry  or  detainer 
INFANT,  leases  by,  voidable  only    . 

ratification  of  . 

disafErmanoe  of 

leases  to  . 

INJUNCTION,  against  waste 

bad  husbandry    . 
erecting  a  nuisance 
INN,  distress  of  goods  at 
INSANE  PERSONS,  leases  by       . 

mere  weakness  does  not  invalidate 
INSOLVENCY,  when  a  forfeiture  of  lease 

when  a  bar  to  specific  performance 

effect  of,  on  lessee's  covenants 
INSURE,  covenant  to 

what  amounts  to  breach  of 

when  it  runs  with  the  land 
INTEREST,  when  payable  on  rent 

cannot  be  distrained  for 
INTERESSE  TERMINI,  nature  of 
INTERPLEADER,  bill  of,  when  it  lies 
INTOXICATION,  lease  by  person  under 
INTRUDER,  effect  of  lease  by 
INVENTORY,  taken  on  a  distress  . 
IRREGULARITY  in  distraining,  effect  of 

59* 


702 


INDEX. 


JOINT  TENANTS,  leases  by 
actions  by  .   . 

distress  by 
notice  to  quit  by 
service  of  notice  upon 


114 
264 
569 
479 
481 


L. 

LACHES,  in  the  performance  of  agreement 

in  apniying  for  renewal 
LAND,  no  implied  warranty  on  letting    . 
LANDLORD,  Jiis  general  rights  during  the  tenancy 

retains  a  general  superintendence 

how  far  his  liabilities  suspended 

may  sue  for  injuries  to  the  reversion 

not  for  trespass,  while  tenant  in  possession 

is  not  prejudiced  by  tenant's  acts 

how  far  bound  to  repair 

does  not  guarantee  conditio*!  of  premises 

his  rights  on  termination  of  tenancy 
LAPSE  OF  TIME,  termination  of  lease  by 
LEASE,  history  and  origin  of 

nature  of  the  contract 

how  it  differs  from  assignment 

how  far  reversion  necessary  to 

what  property  may  be  the  subject  of 

when  must  be  in  writing 

when  under  seal 

differs  from  a  mere  license 

parol  agreement  for,  when  enforced 

what  amounts  to  a  present  lease 

to  an  agreement  for  only 

when  for  life    . 

by  tenants  for  life 

for  years 
from  year  to  year 
at  will     . 

when  it  takes  effect 

when  on  a  contingency 

what  evidence  of  its  commencement 

effect  of  uncertain  date  upon 

may  be  of  perpetual  duration 

for  years,  may  commence  infuluro 

not  if  for  life 


49 

339 

381 

173 

174 

175 

173 

174 

175 

327 

381 

523 

465 

13 

14 

15 

16 

17 

28 

34 

31 

32 

39 

42 

51 

53 

54 

55 

59 

68 

70 

69 

71 

72 

73 

73 
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LEASE —  Continued. 

when  void  for  uncertainty 
if  void,  creates  a  tenancy  at  will 
fixes  the  amount  of  rent 
who  may  make 
when  made  by  disseizee 
by  estoppel     . 
infants 

persons  of  unsound  mind 
married  women 
a  tenant  for  years 

at  will 
joint  tenants 
a  mortgagor 
corporations 
trustees 
executors 
guardians 
receivers   . 
agents 
aliens 
formal  parts  of 
as  to  the  date 
names 
recitals  in 
effect  of  misrecitals 
reservation  of  rent  in 
consideration  of 
special  reservations 
exceptions  in 
words  of  demise 
description  of  premises 
alterations  jn 
execution  of 
when  to  be  witnessed 
recorded 
what  covenants  in,  run  with  the  land 
distinction  between  void  and  voidable 
determination  of,  by  lapse  of  time 
forfeiture 
merger 
surrender 
notice  to  quit 
disclaimer 

destruction  of  premises 
becoming  house  of  ill-fame 
taken  for  public  uses    . 
LESSOR,  his  interest  after  executing  lease 
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LESSOR  — Continued. 

his  interest  after  assignment    . 

cannot  sue  an  undertenant 
LESSEE,  his  interest  before^entry    . 

liable  on  his  covenants  after  assignment 

may  sue  assignee  of  the  reversion 

entitled  to  indemnity  from  assignee 
LETTER  OP  ATTORNEY 
LICENSE,  -when  to  be  in  writing 

to  assign,  discharges  covenant 

may  be  restrained 

when  it  amounts  to  a  covenant 
LIEN,  for  expenditures  by  lessee 
LIFE,  tenant  for 

nature  of  this  tenancy     . 

leases  by 

must  keep  down  charges 

apportionment  of  rent  on  death  of 

waste  by 

entitled  to  emblements 
LIGHTS,  ancient,  doctrine  of  . 
LIVE-STOCK,  lease  of    . 
LIMITATION  OF  ESTATE,  what 

how  it  differs  from  a  condition 
LIQUIDATED  DAMAGES,  differs  from  penalty 
LIVERY  OF  SEIZIN     . 
LODGERS,  their  privileges  and  liabilities 
LODGINGS,  agreement  to  occupy  . 
LUNATIC,  leases  by 

(See  Idiots.) 


447 

448 

15 

438 

441 

448 

137 

31 

410 

4U 

261 

533 

51 

52 

53 

318 

383 

697 

534 

239 

18 

272 

273 

673 

68 

67,  161 

66 

97 


M. 

MACHINERY,  when  a  movable  fixture 
MANURE,  when  it  may  be  taken  from  farm 
MARRIAGE  BROKAGE,  vitiates  lease 

is  an  assignment  of  a  wife's  term     . 
MARRIED  WOMAN,  leases  by     . 

leases  to  . 

may  act  without  her  husband 

not  liable  on  covenants   . 
MERGER,  what,  and  when  it  determines  a  tenancy 
MESNE  PROFITS,  action  for 
MESSUAGE,  what 

MILL-SITE,  how  right  to,  extinguished 
MORTGAGE  OF  CHATTELS  to  secure  rent 
MORTGAGOR,  leases  by 


545 
541 
153 
432 
101 
105 
104 
106 
502 
710 
161 
240 
597 
118 
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MOKTGAGOE  —  Continued. 
when  entitled  to  rent 
should  join  mortgagee  in  making  lease 

MORTGAGEE,  when  may  have  rents    . 
when  he  may  dispossess  a  tenant 
no  tenancy  between  him  and  mortgagor 
may  collect  rent  after  tenant  attorns 
when  may  have  a  receiver  appointed 
after  entry  may  take  rent 
should  join  with  mortgagor  in  a  lease 
may  redeem  from  forfeiture     . 
not  liable  as  assignee 
when  entitled  to  emblements 


123 
125 
123 
120 
121 
122 
123 
124 
125 
303 
455 
537 


N. 

NAMES  OF  PARTIES  to  a  lease 
NEGLIGENCE,  tenant  liable  for  negligent  use  of  fire 

in  removal  of  party-walls 

not,  if  injury  caused  by  wrongdoer 

in  removal  of  adjoining  soil  and  buildings 
NEW  YORK,  manor  lands  in 

termination  of  leases,  in  city  of 
NOTE,  taking  of,  does  not  extinguish  rent 
NOTICE  TO  QUIT,  terminates  an  estate  at  will 

from  year  to  year    . 

or  any  other  uncertain  tenancy 

or  an  agreement  to  purchase 

may  be  given  by  tenant  also 

unnecessary,  if  no  tenancy  exists 

or  if  no  privity  exists  between  the  parties 

or  if  a  day  is  fixed  for  terminating  the  lease 

by  tenant,  unnecessary  if  landlord  accepts  the  key 

otherwise,  if  landlord  undertakes  to  rent  premises 

mortgagor,  when  entitled  to 

what  required 

when  to  expire 

irregularity  of,  how  waived 

efiect  of 

by  whom  given 

a  substituted  agent 

to  whom  to  be  given 

when  to  be  in  writing 

mistake  in,  immaterial 

how  to  be  served 
waived 

effect  of  a  subsequent  notice 

examples  of  waiver 


149 
196 
197 
199 
231 
12 
77 
565,  681 
466 
467 
468 
469 
470 
471 
472 
472 
473 
473 
474 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 


706 


INDEX. 


NUISANCE,  tenant's  remedy  for 
what  amounts  to 

by  interfering  with  rights  of  others 
not  a  mere  inconvenience 
nor  for  the  reasonable  use  of  a  right 
injury  need  liot  be  consummated 
continuance  of,  who  responsible  for 
when  legalized  by  long  use 
tenant's  right  to  abate     . 
what  force'  he  may  make  use  of 
no  previous  demand  necessary 
when  it  excuses  payment  of  rent 
what  disturbance  will  amount  to     . 

NURSERY,  trees  in,  may  be  removed 


200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
381 
211 
546 


O. 

OBSTRUCTION  in  street,  by  tenant     . 

through  tenant's  agency 
OCCUPATION,  tenant's  liability  for       . 

effect  of,  in  absence  of  agreement 
OCCUPANT,  when  liable  for  taxes,  &c. 
OLD  AGE,  does  not  avoid  a  lease 
OPERATION  OP  LAW 

(See  Surrender.) 
OPTION  of  landlord  to  avoid  lease 

who  entitled  to,  in  case  of  doubt 
OR,  important  to  distinguish  the  word 
ORNAMENTAL  TIMBER,  waste  in     . 
OUTGOING  TENANT,  right  to  remove  chattels 

right  to  remove  emblements 

when  may  retain  possession    . 


193 

194 

635 

19 

395 

99 

507 

22 

81 

75,  note 

352 

533 

542 

533 

PAROL  demise,  when  good 

evidence  to  explain  lease 
PARTIES  TO  A  LEASE     . 

infants 

persons  of  unsound  mind 

married  women 

tenant  for  years 

joint  tenants 

mortgagor  and  mortgagee 

corporations 

trustees 

executors 


27 

539 

84 

93 

97 

101 

108 

114 

118 

126 

130 

133 
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PARTIES  TO  A  LB  ASF,— Continued. 

guardians 

committees  and  receivers 

agents 

aliens  and  denizens 
PARTITION  FENCES,  obligation  to  maintain 

each  occupant  bound  to  contribute 
PARTY-WALL,  what  constitutes 

obligation  to  rebuild 

use  of  an  ancient  wall     . 
PAYMENT  OP  RENT,  evidence  of  tenancy 

creates  a  tenancy  from  year  to  year 

how  far,  by  giving  note  or  bond 

at  what  time  due 

how  payable 

when  with  interest 

in  specific  articles 
PARTNERS,  leases  by 

when  absent,  bound  by 
PART  PERFORMANCE,  efiect  of       . 
PATROON,  in  New  York,  what       . 
PERPETUAL  RENEWAL   . 

{See  Renewal.) 
POLL  DEED,  difference  between,  and  indenture 
POSSESSION,  efiect  of,  on  an  invalid  lease 

when  tenant  bound  to  yield 

necessary  to  a  lease 

when  it  follows  ownership 
adverse 

proceedings  to  recover 

how  far  tenant  may  hold  over 
POUND  BREACH  AND  RESCUE,  action  for 
POWER  OF  ATTORNEY,  lease  under 

how  to  be  stated  in  conclusion  of  lease 
PREMISES,  in  lease,  how  described 

how  identified 
PRESCRIPTION,  regulates  division  fence 
regulates  use  of  running  water 

length  of  time  necessary  to  establish 
PRIVITY  OF  CONTRACT  AND  ESTATE 
how  determined  by  assignment 
none  between  lessor  and  under-tenant 
PROSTITUTION,  lease  for  purpose  of,  void 
PROVISO,  what  constitutes 

{See  Condition.) 
PUBLIC  USE,  premises  taken  for,  entitles  to  compensation 

when  it  dissolves  tenancy 


135 
136 
137 
143 
367 
367 
188 
189 
190 
22 
56 
565,  638 
391 
392 
391 
393 
117 
117 
32 
12,  note 
332 

146 
32 
524 
85 
86 
86 
713 
533 
606 
137 
141 
161 
164 
185 
227 
243 
436 
437 
448 
521' 
279 

181 
519 
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Q. 

QUIET  ENJOYMENT,  covenant  for 
implied  in  every  demise 
to  whose  acts  it  extends 
against  wliat  acts 
for  -whose  benefit 
upon  lawful  eviction  only 
what  constitutes  a  breach 
by  one  having  paramount  title 
not  by  a  mere  trespasser 
unless  so  expressed 
nor  for  a  mere  personal  wrong 
but  by  eviction  under  elder  title 
by  eviction  from  any  material  part 
when  adverse  holding  constitutes  breach 

by  landlord's  immoral  conduct 
runs  with  the  land 
rule  of  damage  on 

QUIT,  notice  to  .  .  . 


E, 

RATIFICATION  of  lease  by  infant       . 

of  bailiff's  authority  to  distrain 

of  agent's  lease 
RASURE  OF  DEED,  no  surrender 
RECEIPT  OF  RENT,  acknowledgment  of  a  tenancy 

waiver  of  a  notice  to  quit 
forfeiture 
RECEIVER,  leases  by      .  .  .  . 

when  bound  to  pay  rent 
RECITALS  IN  LEASE,  effect  of  error  in,  immaterial 
RECOUPMENT  against  demand  for  rent 
RE-ENTRY,  power  of,  to  whom  reserved 

advantages  of  this  clause 

when  to  assignee  of  reversion 

not  to  assignee  of  part  of  the  reversion 

when  previous  demand  necessary 

demand  of  rent  dispensed  with 

effect  of  this  clause 

for  non-payment  of  rent 

(See  Condition.) 

for  breach  of  a  continuing  covenant 

in  case   of  non-insurance 
RECORDING  LEASE,  when  necessary 

equivalent  to  notice 


412 
401 
171 
171 
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RELEASE,  by  way  of  enlargement  of  estate 
REMAINDER-MAN,  not  bound  by  lease  of  tenant  for  life 
REMOVAL  OF  BUILDINGS 

duty  of  adjoining  occupant  upon 
of  fixtures,  when  must  be  made 
RENEWAL  OP  LEASE,  covenant  for 
continued  renewals 
specific  performance  of,  when  ordered 
how  regulated 
right  of  customary  renewal 
when  not  decreed 

a  voluntary  engagement  not  enforced     . 
nor  if  lessee  guilty  of  laches 
what  amounts  to  negligence  in  applying 
concurrence  of  under-lessee  unnecessary 
runs  with  the  land   . 
RENT,  different  species  of        . 

to  whom  reserved  and  payable 
special  reservation 
reservation  in  lease 
perpetual  on  fee 

payable  without  any  express  agreement 
in  arrear,  not  assignable 
otherwise,  if  to  grow  due 
the  covenant  to  pay 
advantage  of  express  covenant 
covenant  to  pay,  runs  with  the  land 
binding  upon  the  occupant 
lessee  not  relieved  from,  by  casualty    . 
may  recoup  damages  for  not  repairing 
has  no  relief  against  his  express  covenants 
ought  to  provide  against  casualty 
general  rule  of  law  on  this  subject 
penalty  of  double  rent 
when  lessee  excused  from,  in  general 
suspended  by  eviction    . 
by  erection  of  nuisance 
covenant  for  void,  if  lease  void 
when  apportioned  or  suspended 
not  on  assignment  by  lessee     . 
how  apportioned  by  act  of  law 
where  tenant's  interest  extinguished 
how  affected  by  surrender 
extinguished,  though  eviction  not  continued 
no  abatement  for  proportional  part  of  the  term 
except  on  the  death  of  a  tenant  for  life 
or  landlord  fails  in  his  agreement  . 
mere  trespass  no  discharge 

60 
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KENT— Con(m«fi(i. 

wben  payable  to  executor 

destruction  by  fire  no  excuse 

■when  lessor  will  be  enjoined  from  collecting 

in  case  of  opening  a  street 

at  -what  time  it  becomes  due 

■where  to  be  paid 

how  to  be  paid 

accruing  subsequent  to  discharge  in  bankruptcy 

reentry  for  non-payment  of 

demand  of,  to  establish  a  forfeiture 

tender  of,  to  prevent  forfeiture 

effect  of  taking  bond  or  note  for 

remedies  for  enforcing  payment  of 
KEPAIKS,  lessor's  covenant  for 

lessee's  covenant  for 

lessor  not  liable  for 

even  in  case  of  fire,  and  he  receives  the  insurance 

exceptions  to  this  rule 

exception  of  casualties  in  the  lease 

under  covenant,  lessor  must  reinstate  the  premises 

what  lessee  liable  to  make 

as  to  farming  leases 

bound  to  prevent  waste 

(See  Waste.) 

tenant  not  liable  for,  in  case  of  accidental  fire 

covenant  for,  by  lessee    . 

natural  and  unavoidable  decay,  no  breach 

what  constitutes  a  breach 

accident  no  excuse    . 

when  action  lies  before  expiration  of  the  term 
a  reasonable  time  to  be  allowed  for 

tenant  holding  over,  still  liable  to  make 

even  if  lease  void     . 

not  excused  from  covenant  in  case  of  fire 

nor  if  assignee 

nor  limited  by  amount  agreed  to  be  insured 

as  to  party-walls 

discharged  by  eviction     . 

how  far  cotenant  bound 

rule  of  damages 
KEPLEVm,  action  of,  when  it  lies 

liability  of  sheriff,  for  taking  insufficient  security 

what  amounts  to  breach  of  bond 

how  writ  to  be  executed 

proceedings  on  claim  of  property 

for  what  the  action  lies   . 

by  whom  it  may  be  brought    . 
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KEPLEVIN—  Continued. 

against  whom  it  lies 

venue  in,  when  local 

as  to  the  declaration 

pleas  in  bar 

avowry  at  common  law 

how  altered  by  statute 
to  be  made 

pleas  to  an  avowry 

judgment  in     . 

execution 
RESCUE,  when  it  may  be  made 
RESERVATION  OF  RENT,  what 

in  lease,  what 

if  general,  follows  lessor's  interest 

when  special    . 

how  distinguished  from  exception 
RESIDENCE  ON  PREJVIISES,  covenant  for 
REVERSION,  landlord's  remedy  for  injuries  to 

rent  follows 

assignee  of  .  .  . 

RUNNING  WATERS,  right  to  the  use  of 

when  regulated  by  prescription 

right  on  navigable  stream 


SET-OFF,  by  way  of  payment 
SEAL,  when  necessary 

form  of     . 
SHERIFF,  to  retain  a  year's  rent  on  execution 

not  liable  without  notice 

how  compelled  to  pay 
SIGNING  OF  LEASE,  what  sufficient 

place  of,  when  material  . 
SPECIFIC  PERFORMANCE,  when  enforced 

when  not 

due  diligence  necessary  to 

necessary  preliminaries  to 

of  covenant  to  repair 

(See  On  other  Covenants.) 
STAYING  PROCEEDINGS,  for  non-payment  of  rent 
STRANGER,  not  bound  by  estoppel 

rent  cannot  be  reserved  to 

cannot  take  advantage  of  condition 
SUFFERANCE,  tenant  at 

when  he  becomes  tenant  from  year  to  year 
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SUPPORT,  right  of,  from  neighboring  soil 
how  far  dependent  on  prescription 
lateral  pressure  not  to  be  increased 
from  adjoining  buildings 
SUMMARY  PEOCEEDINGS,  to  recover  possession 

in  case  of  a  vacant  possession 

where  there  is  no  sufficient  distress 
tenant  holds  over 

when  previous  notice  to  be  given  . 

the  officer's  jurisdiction 

statute  applies  only  where  tenancy  exists 

not  after  distraining  for  rent  . 

affidavit  and  summons     . 

how  claim  may  be  contested   . 

warrant  to  put  in  possession 

when  to  be  stayed    . 

certiorari  upon 

when  lessee  may  be  reinstated 
SURRENDER,  what  Is,  and  how  it  differs  from  a  release 

to  whom  made 

can  be  made  only  to  the  reversioner 

in  fact,  must  be  In  writing 

technical  words  of 

cancellation  of  lease  no  surrender 

in  lata,  what  amounts  to 

cannot  operate  infuiuro 

acceptance  of  new  tenant  by  landlord 

by  continued  change  of  possession 

consent  of  all  parties  necessary 

the  new  lease  must  pass  a  certain  interest 

when  lessor  underlets 

consent  to  substitute  must  be  mutual 

original  rights  and  remedies  preserved  after 
SUSPENSION  OF  RENT,  when 

not  by  a  trespass 
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234 

235 

236 

713 

714 

716 
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718 
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720 

720 

721 

722 

724 

726 

727 

728 

507 

508 

518 

509 

510 

511 

512 

513 

514 

515 

515 

512 

516 

517 

518 

378 

389 


T. 


TAXES  AND  ASSESSMENTS,  lessor's  covenant  to  pay 

tenant  entitled  to  indemnity  against 

tenant's  covenant  to  pay 

when  to  be  deducted  from  rent 

exceptions  in  tenant's  favor    . 

for  public  improvements 
TENANCY,  by  implication  of  law    . 

when  not  to  be  implied  . 

when  by  payment  or  receipt  of  rent 


341 

342 

395 

396 

898 

399 

19 

21 

22 
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TENANCY  —  Continued. 

none,  if  money  not  paid  as  rent 

nor  by  renting  a  farm  on  shares 

nor  if  the  position  of  parties  can  be  referred  to  any  other  cause 

by  express  agreement  .... 

history  and  nature  of      . 

effect  of  statute  of  frauds  upon 

for  life,  must  commence  in  presenti 

may  arise  by  grant  in  general  terms 
for  years,  may  commence  infuiiiro 
from  year  to  year,  by  general  occupation 
payment  of  rent 
holding  over 
of  a  mortgagor  .... 

at  will,  by  permission  of  owner 

on  payment  of  rent,  becomes  tenant  from  year  to  year 
terminated  by  notice  to  quit 
by  sufferance,  has  a  mere  naked  possession 

determined  by  mere  entry 
on  payment  of  rent,  becomes  tenant  from  year  to  year 
for  lodgings,  when  to  be  in  writing 
for  life,  cannot  commence  in  futuro 
for  life,  how  created 

may  make  under-lease 
for  years,  how  created 
from  year  to  year    . 
when  by  holding  over     . 
in  common,  what     . 
at  will,  what  is 

when  it  becomes  from  year  to  year 
how  created         .... 
distinguished  from  tenancy  from  year  to  year 
determined  .... 
entided  to  notice  to  quit 
at  sufferance    . 
TENANT,  his  right  to  quiet  enjoyment 
by  the  courtesy 
for  years,  leases  by  . 
from  year  to  year 

effect  of  his  under-lease  . 
at  will  cannot  underlet   . 
unless  confirmed  by  remainder-man 
when  his  rights  attach 
entitled  to  full  possession 
may  maintain  actions 
liable  to  repair  highways 
must  preserve  boundaries 

respect  rights  of  cotenant 

60* 
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TENANT  —  Continued. 

must  give  landlord  notice  of  ejectment 
may  recover  value  of  property  taken 
liable  to  stranger  for  negligence 
must  support  party-wall 
how  far  liable  for  nuisance 
must  not  obstruct  street 

carry  on  offensive  trade 
keep  vicious  dog 
liable  for  negligent  use  of  fire 

or  other  careless  act 
his  remedy  against  nuisances 
his  right  of  egress  and  regress 
lien  on  buildings  erected  by  him 
right  to  remove  his  goods 
to  emblement 
away-going  crops 
fixtures   . 
cannot  dispute  his  landlord's  title 
TENDER,  when  to  be  made    . 
how  made 

requisites  to  its  validity  . 
where  to  prevent  a  forfeiture  . 
how  it  affects  a  distress   . 
TENURES,  origin  of 

different  species  of 
in  the  United  States 
TEEM,  signifies  the  time  as  well  as  estate 
commencement  of   . 
when  on  a  contingency  . 
uncertain  date 
for  what  period 
when  from  day  of  date 
if  agreement  void 
if  lessor  exceeds  his  interest    . 
TERMINATION  OF  LEASE,  when 
how  ascertained 
in  City  of  Ney  York 
when  no  time  specified 

left  optional 
so  long  as  both  parties  please 
if  lessor  exceeds  his  estate 
by  lapse  of  time 
notice  to  quit 
forfeiture 
merger 
surrender 
when  premises  taken  for  public  use 
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TERMINATION  OF  h^AS^— Continued. 

by  destruction  of  premises 

being  turned  into  house  of  ill-fame 
tenant's  disclaimer 
TIMBER,  -what  considered  to  be 

may  be  cut  by  tenant,  for  repairs 

cut  wastefully,  belongs  to  owner  of  inheritance 
TRADE,  covenant  not  to  carry  on   . 

how  far  recognized  in  law 

what  constitutes  a  breach  of  this  covenant 
TREES,  encroaching  on  division  fence  may  be  lopped 

cutting  of,  when  waste 

when  talien  for  repair     . 

clearing  up  new  country 

felled,  part  of  inheritance 

trespass  for  cutting 

in  nursery  ground  may  be  removed 
TRESPASS  upon  land,  action  for    . 

when  ab  initio 

for  illegal  distress     . 

when  possession  by  plaintiff  necessary 

who  may  maintain  . 

right  of  possession  must  be  exclusive 

as  to  the  nature  of  the  injury  . 

only  for  injury  to  corporal  property 

nature  of  the  property 
TROVER,  by  landlord,  for  trees  cut  down 

for  severed  fixtures  . 

by  tenant,  for  goods  wrongfully  taken 
TRUSTEE,  leases  by 

duration  of  such  leases    . 

breach  of  trust  in  respect  to  . 

U. 

UNCERTAINTY,  when  it  avoids  agreement  . 

in  whose  favor  to  enure  . 
UNDER-LEASE  differs  from  an  assignment . 

who  may  make 

when  breach  of  covenant  not  to  assign  . 
UNDER-TENANT,  no  privity  between  him  and  lessor 

entitled  to  indemnity  against  lessor's  covenants 

rights  as  between  each  other 

privilege  as  to  emblements 

not  liable  to  lessor,  on  lessee's  covenants 
USAGE,  (see  custom) 
USE  AND  OCCUPATION,  when  action  lies  for 

not  by  lessor  against  under-tenant 
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USE  AND  OCCUPATION  — Conimued 

nor  after  lease  surrendered     . 

nor  if  let  for  an  immoral  purpose 

otherwise,  if  destroyed  by  fire 

or  in  an  unhealthy  condition 

Tvhen  by  assignee  of  reversion 
lease  is  by  deed 

action  founded  on  occupation 

any  permissive  holding  sufficient     . 

against  assignee  of  the  term 

lies,  though  tenant  quit  before  the  end  of  the  term 

or  refuses  to  accept  the  lease 

otherwise,  if  landlord  accept  a  new  tenant     . 

or  evicts  the  tenant 

amount  of  rent  fixed  by  the  agreement,  though  void 

averments  in  the  declaration 

when  ejectment  bars  their  action 

general  defences      .... 

what  evidence  required 
USUAL  COVENANTS,  what  are 
USURY,  vitiates  lease 
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V. 

VACANT  POSSESSION,  when  landlord  may  resume 
VOIDABLE  LEASE,  may  be  confirmed 

but  not  by  the  tenant 
VENUE,  when  local  or  transitory 
VOID  LEASE,  holding  under 
VOLUNTARY  WASTE 

(See  Waste.) 
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492 
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W. 

WAIVER  of  forfeiture     .  .  .  . 

of  notice  to  quit 
WASTE,  voluntary,  committed  by  tenant,  what  is 

acts  tending  to  destruction  of  the  premises 

in  respect  to  animals 

buildings     . 
,   suffering  premises  to  remain  wasted 

in  respect  to  timber 

whether  timber  or  not,  depends  on  circumstances 

may  be  cut  for  firewood  and  repairs 

but  not  to  sell  .  .  .  . 

clearing  up  new  lands  is  not 


497 
485 
345 
346 
347 
348 
349 
350 
351 
352 
353 
353 


INDEX. 


717 


WASTE—  Continued. 

timber  ielled  belongs  to  lessor 

of  the  clause,  ■without  impeachment  of  waste 

in  respect  to  cultivation 

action  of,  by  and  against  whom  it  lies 
on  the  case  for 

order  of  a  court  of  law  to  restrain 

remedy  by  bill  in  equity 

injunction  to  prevent 

for  and  against  whom  a  bill  in  equity  lies 

when  against  tenant  without  impeachment  of  waste 
account  will  be  taken     . 

on  what  grounds  injunction  allowed 

when  denied 
WATERCOURSE,  may  be  leased 

mode  of  enjoyment 

neglect  to  repair 

how  right  to,  controlled 

effect  of  a  grant  bounded  on 

use  of  a  navigable  stream 

from  underground  spring 
WAY,  right  of,  may  be  leased 

what  and  how  it  arises     . 

when  from  necessity 

on  bank  of  river   . 

is  a  qualified  right 

when  to  be  presumed 
WAY-GOING  CROP,  when  tenant  entitled  to 

(See  Crop.) 
WEAKNESS  OF  MIND,  will  not  avoid  lease 
WILL,  tenancy  at  .  .  . 

nature  of  this  tenancy     . 

different  from  year  to  year 

determination  of 

cannot  underlet 

when  allowed  emblements 
WITNESSES,  when  necessary  to  lease 
WOODS    .... 

{See  Timbek-Trees.) 
WORDS  PROPER,  of  demise 
WRITING,  unnecessary  to  create  lease 
WRONGFUL  DISTRESS,  action  for 
what  will  support 
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Y. 

YEARS,  tenant  for,  nature  of  his  interest 
can  only  be  by  express  contract     . 


54 
64 
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YE  AUS— Continued. 

must  be  for  a  time  certain       .... 

55 

notice  to  quit  by               .                . 

68 

duration  of,  must  be  agreed  upon 

70 

interest  from  entry           .... 

171 

can  only  sue  after  entry          .... 

178 

YEAR  TO  YEAR,  nature  of  this  tenancy 

55 

who  is  tenant  from                   .... 

56 

■when  implied                   .... 

22 

from  holding  over          .... 

58 

entitled  to  notice  to  quit 

467 

emblements             .... 

535 

YIELDING  AND  PAYING,  imply  a  covenant  to  pay  rent 

252 
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